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ERRATUM. 

Page  139,  Hoe  6  of  the  narsiml  note,  for  "  reversion,-  reid  •*  retocaHon." 


C  A  S  E  S    •  • 


ARGUED  AND  DETERMINED 
IKTHK 

^onxta  of  Common  ^leas 
Cjtt|be()uet  €fm^tt, 

IN 

HILARY  TERM, 

IS  THB 

hfty-ninth  tear  op  the  reion  of  oboroe  hi. 


J^Iemorafida. 

On  Sundaj^ihelSth  day  of  Decemberj  1816,  the  Right . 
Honourable  Ed'ward^  Lord  EUenborough^  Lord  Chief 
Justice  of  the  Court  otKin^s  Bench^  wherfs  he  had  pre- 
sided sixteen  years,  die4  at  his  Jipuse  in  Si*  Jami^t, 
Square, 

TOL.  III.  9 


2  CA8RS    IN    HILARY    TERM, 

In  the  course  of  the  last  vacaticMi,  William  Draper 
Best,  Esq.,  one  of  His  Majesty's  Seijeants  learned  in  the 
Law,  and  Chief  Justice  of  Chester^  wa?  appointed  one  of 
the  judges  of  the  Court  of  Kin^s  Bench.    And 

John  Richardson,  Esq.  of  the  Middle  Templcy  having 
been  first  called  to  the  degree  of  Serjeant  at  Law,  was  ap- 
pointed one  of  the  justices  of  the  court  of  Common  Pleas, 
and  accordingly  took  his  seat  on  the  bench  on  the  first 
day  of  this  term.    He  gave  rings  with  the  motto,  *^  More 


Mr.  Seijt  Copley  was  appointed  to  the  ofiice  of  Chief 
Justice  of  Chester,  in  the  room  of  Mr.  Serjt.  Best,  and, 
together  with  Mr.  Seijt  Pell,  was  made  King's  Serjeant. 

Giffin  Wilson,  o{  Lincoln* s  Inn,  Esq.,  Michael  Nolan, 
of  Lincoln* s  Inn,  Esq.,  and  Stephen  Gaselee,  of  Grains 
Inn,  Esq.  were  appointed  His  Majesty's  Counsel  learned 
in  the  Law.    And 

Bobert  Matthew  Casberd,  of  the  Middle  Temple,  Esq., 
received  a  patent  of  precedence. 

In  this  term,  Vitruoius  lao^s,  of  the  Inner  Temple, 
John  Cross,  oi  Lincoln* s  Inn,  and  John  UOyley,  of  the 
Middle  Temple,  Esqrs.  were  called  to  the  degree  of  Ser- 
jeants at  Law.  They  gave  rings  with  the  motto,  <<  Pro 
Bege  et  Lege** 
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Protherok  V.  TttoMAS.  ,  Monday, 

January  25* 

Ms;  SeijC.  Pettj<m  the  authority  ofMwood  v.  Sir  God-  The  court  will 

JnyKneOer  (a\  moved,  that  Mr.  iJ/gfty,  jun.,  should  be  °«^  '^q^'**  '5« 
•    J  ^         i_  «.\    •        .  .      ,       .  attendance  of  a 

leqnifed  to  make  an  affidavit,  or  be  examined  on  mterro-  third  person 

gstories,  to  liable  the  prothonotary  to  decide  on  a  point  before  the  pro- 
as to  the  taxation  of  a  bill  of  costo  which  had  been  r«-  JJ^tSon 
femd  to  him  as  to  Mr.  Pitcher^  the  solicitor,  having  of  a  bill  of 

been  retamed  at  the  instance  of  Rigbv^  sen.    The  case  J®ff»»  '**»»^^ 

had  been  re- 
€ame  before  the  prothonotary,  under  the  following  cir-  ferred  to  him  ta 

cmnstances :  >^»t  a  master 

A  bill  in  Chancery  by  the  name  of  Rigby  v.  Edwards,  j"  wShTre- 

had  been  referred  to  one  of  the  masters  of  that  court  for  ference  had 

taxation;  when  it  was  found  that  the  costs  attending  the  been  previously 

present  action  were  also  included  in  that  bill ;  that  the 

master,  having  completed  the  taxation  of  all  the  Chancery 

costs  contained  in  such  bill,  had  applied  to  one  of  the 

prodiOQotaries  for  his  assistance  to  tax  that  part  of  it 

wbidi  related  to  fees  in  this  court;  that  the  parties  duly 

attended  before  him,  when  the  only  question  was,  whether 

Pikhery  the  attorney,  for  the  defendant  in  thb  action,  had 

been  engaged  as  solicitor  for  the  plaintifi^  Rigiyy  in  the 

Conrt  of  Chancery^    An  affidavit  made  by  him,  stating 

that  he  had  been  retained  by  Bigby,  was  laid  before  the 

prodhoootary.   In  answer  to  this,  Bigby  swore  generally, 

bat  not  positively,  that  he  never  intended  to  retain  Pitcher  i 

as  his  solicitor.    The  prothonotary,  therefore,  thought 

it  was  necessary  that  Bighf%  son  should  attend  him,  to 


(fl)  1  Sir.  477. 
b2 
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Photherob 

V. 

Thomas. 


prove  whether  Pitchef-  had  been  retained  by  his  fieither, 
or  not    But  , 

The  court  observed,  that  they  hod  no  jurisdiction  to 
interfere^  as  it  appeared  that  the  original  proceedings 
had  taken  place  in  the  Court  of  Chancery^  and  that  a  re- 
ference had  been  previously  made  to  one  of  the  masters 
for  taxation ;  that  the  assistance  required  of  the  prothono* 
tary  merely  placed  him  in  the  situation  of  an  assessor  to 
the  master,  to  whom  the  reference  had  been  primarily 
given. 


The  learned  serjeant,  therefore^  took  nothing  by  hit 
motion. 


Monday, 
Jan.  'ii. 


Capper  v.  Desakges  and  another. 


Two  traders  in  This  was  an  action  brought  against  the  defendants  as 
tft  their  sSop,   ^^  sheriffs  of  London,  for  a  &lse  return  of  nulla  bona  ; 

and  told  their     and,  at  the  trial  of  the  cause  before  Lord  Chief  Justice 
shopman  that 
they  were 
going  out  to 
endeavour  to 
get  some  bills 
of  exchange 
discounteiH 
^and  directed 
him  to  «ay 

that  they  were  not  in  the  way,  or  to  make  some  excuse  for  them,  in  case  a 
creditor  should  call.  On  that  and  the  following  day  a  creditor  called,  when 
toey  were  both  at  home,  and  desired  to  see  either  the  one  or  the  other  of 
them^  when  the  shopman  denied  them  without  befng  authorised  by  them  so 
to  do.  <^eU,  that  the  jury  were  warranted  in  concluding  that  they  absented 
themsdves  with  an  intent  to  delay  their  creditors. 


Dallas^  at  GuildAaU,  at  the  sittings  after  the  last  term, 
the  only  question  was,  whether  a  prior  act  of  bank- 
ruptcy overreached  the  writ  of  execution  which  had  been 
sued  out  The  act  of  bankruptcy  relied  on  was  this : 
Two  persons,  by  the  name  of  Meed  and  Baker^  carried 
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on  ike  bosineas  of  linen-drapers,  as  partners,  in  High  I819. 

Street^  Bloomsbury.      In  the  morning  of  the  ISth  of       ^""^ 
March  last,  they  both  came  into  the  shop,  and  Reed  said  <f,^ 

to  BakeTj  that  they  must  be  off  to  endeavour  to  get  some  1>k»a  noes. 
bills  of  exchange  discounted,  and  told  the  shopman  to 
ny  that  diey  were  not  in  the  way,  or  to  make  some  ex- 
case  for  diem,  in  case  a  creditor  should  happen  to  call. 
Bodi  of  them  dien  went  out  together.  Baker  was  in  the 
babit  of  coming  to  the  shop  early  in  the  morning,  and 
stvpug  a  short  time,  but  was  absent  during  the  re* 
mainder  of  the  day.  Reed  lived  in  the  house,  and  re- 
turned on  the  day  in  question,  about  two  hours  after 
bb  absence  with  Baker,  who  did  not  return  until  the 
Moving  morning.  During  their  absence,  a  person  by 
tbe  name  of  Mainwaring  called,  who  had  a  separate 
scooont  with  Baker,  he  being  indebted  to  him  for  iron- 
mongery, furnished  for  his  house  in  Tottenham  Court 
Boad.  Mainwaring  had  also  furnished  a  Bath  stove  on 
scGoont  of  both  the  bankrupts,  the  bill  for  which  had 
not  been  sent  in.  On  the  14th  of  March  it  appeared 
that  both  the  bankrupts  were  at  home,  and  Mainwaring 
called  again^  and  asked  to  see  eidier  the  one  or  the  other 
of  them.  The  shopman  denied  them,  as  there  had  been 
a  diqpnte  between  the  bankrupts,  occasioned  by  Bakef's  ^ 
baviog  incurred  a  number  of  debts  on  his  own  account. 
Tliey  had  not  requested  the  shopman  to  deny  them  on 
tbat  day,  but  he  did  it  on  his  own  judgment. 

His  lordahip  left  it  to  the  jury  to  determine  whether 
tbe  bankrupts  departed  the  shop  on  the  Idth  of  March, 
with  an  intention  to  evade  their  creditors,  or  for  the 
purpose  of  getdng  bills  discounted.  They  thought  that 
an  act  of  bankruptcy  had  been  committed  by  leaving  the 
abop,  and  consequently  found  a  verdict  for  the  plaindfi^ 
vilfa  liberty  to  move  to  set  it  aside  if  the  court  should 
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be  of  opinion  that  no  act  of  bankruptcy  had  been  com* 
mitted. 

Mr.  Seijt.  Copley  now  moved  for  a  rule  nisiy  that  this 
verdict  should  be  set  aside;  and  a  nonsuit  entered,  or  a 
new  trial  granted.  He  contended  that  Mainwaring^ 
having  called  for  his  account  on  the  13th  of  March^ 
could  only  have  called  for  the  amount  of  the  iron- 
mongery furnished  to  Baker  on  his  own  account,  as 
no  bill  had  been  delivered  for  the  stove  which  had  been 
sent  in  on  the  joint  account  of  the  bankrupts ;  tbat^ 
as  they  were  both  out  on  that  day,  for  the  purpose  of 
getting  bills  of  exchange  discounted  to  satisfy  the  de- 
mands  of  their  creditors,  it  could  not  amount  to  an  act  of 
bankruptcy ;  and  that,  as  no  express  order  of  denial  was 
given,  either  on  that  or  the  subsequent  day,  to  the  shop- 
man, it  could  not  be  considered  as  a  departure  firom  the 
house  to  evade  the  demands  of  their  creditors. 


Lord  Chief  Justice  Dallas. — It  was  proved  at  the 
trial  that,  on  the  ISth  of  Marck^  Maimoaring  came  to 
the  bankrupts'  shop  and  inquired  for  both  of  them.  It 
does  not,  therefore,  appear  that  he  came  for  paymoit  of 
the  8q>arate  account  due  to  him  firom  Bakery  as  he  said 
he  would  feel  obliged  if  either  one  of  them  would  pay  it 
I  left  it  to  the  jury  to  consider  with  what  intent  the 
bankrupts  left  their  shop  on  the  13th  of  March*  They 
aaid  they  must  go  out,  for  the  purpose  of  endeavouring 
to  get  some  bills  discounted;  and  told  the  shopman,  if 
any  one  called,  either  to  say  they  were  not  in  the  way,  or 
to  make  some  other  excuse  for  them.  No  further  evi- 
dence was  adduced  of  their  being  out  for  any  special  or 
particular  purpose;  although,  therefore,  they  might  have 
left  the  shop  on  the  13th,  tor  the  purpose  of  accelerating 
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tbeir  sbopinan  to  make  any  excuse  he  might  think  proper        n"^ 
foar  them,  in  case  a  creditor  should  call.    As  Maimoaring  ». 

asked  fw  both  the  bankrupts  on  the  subsequent  day»  the     D's^ngss. 
shopman  thought,  as  he  was  ordered  to  deny  them  on 
the  ISth,  he  migbt  still  be  justified  in  so  doing  on  the 
14th.    Besides  thisy  no  evidence  was  adduced  that  they 
had  procured  any  bills  to  be  discounted  on  the  ISth;  and 
00  the  following  day^  one  of  the  bankrupts  said  that  they 
had  no  money  left  to  pay  any  one.    The  jury  might, 
therefoxe,  presume  that  Mainwaring  called  on  the  ISth 
far  the  setdement  of  the  joint  account;  and  that  both  the 
bankrupts  left  their  shop  for  the  purpose  of  delaying  their 
crofitora. 

Mr.  Jusdoe  Park. — No  direct  or  posidve  proof  was 
adduced  at  the  trial  that  the  bankrupts  left  their  shop  on 
Ae  13th  of  Marchf  for  the  purpose  of  getting  bills  of  ex- 
change discounted.  If  they  had  gone  out  for  that  pur- 
po6e»  it  was  quite  unnecessary  for  them  to  have  directed 
their  shopman  to  make  an  excuse  in  case  a  creditor 
should  calL  Added  to  this,  they  were  informed  that  they 
had  been  denied  on  the  1 4>thy  and  did  not  object  to  it.  I 
am^  therefore^  of  opinion  that  the  Lord  Chief  Justice  left 
^t  very  properly  to  the  jury;  and  that  they,  under  the 
orcumstances,  have  drawn  a  right  conclusion.  The 
bankn]^ts  having  said  to  their  shopman,  on  the  13th, 
that  if  any  one  should  call  he  was  to  make  an  excuse  for. 
them^  it  might  be  very  fairly  inferred  that  they  had  no 
money.  The  denial  given  by  the  shopman,  on  the  sub- 
sequent day,  must  be  also  taken  into  account ;  for,  when 
Mainwaring  called  on  that  day,  be  had  received  no 
countermand  of  the  order  of  denial  given- on  the  day 
previous;  and  as  they  were  both  at  home  on  the  14th, 
this  might  be  considered  as  an  approval  of  the  denial. 
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Mr.  Justice  BubAough. — I  tbink  the  jury  have  drawtt 
H  nght  conclusion,  and  were  justified  under  the  circuuH 
stances  in  finding  that  both  die  bankrupts  had  committed 
an  act  of  bankruptcy.  It  appeared  they  went  out  in 
order  to  get  some  bills  discounted,  but  no  proof  was  ad« 
duced  that  they  did  so,  nor  was  any  evidence  given  whe^ 
ther  they  had  any  bills  to  be  discounted  or  not 

i^r.  Justice  RicHARnsoK. — ^The  intent  of  the  de* 
pattute  of  the  bankrupts  on  the  morning  of  the  IStfa  of 
Marckf  was  a  fiu^t  for  the  jury  to  determine;  and  I  think 
they  haVe  drawn  a  cbtrect  conclusion. 

Rule  refused. 


Tuesdavi 
Jan.  26. 

If  a  defendant 
surrender  in 
discharge  of 
his  bail^  in  the 
racation  afler 
final  judgment, 
the  term  in 
which  such 
judgment  is 
si^nedi  is  one 
ot  the  two 
terms  in  which 
the  plaintiff 
must  charge 
him  in  execu- 
tion. 


^^EILL  V.  LoTELASS. 

Mb.  Seijt.  Vaugkdn^  on  the  first  day  of  this  term,  had 
obtained  a  rule  nisi^  thai  (he  defendant  dioiild  be  dis- 
charged out  of  the  custody  of  the  warden  of  the  t'leet. 
It  appeared  that  final  judgment  Was  idgned  against  him 
in  Trinity  term  last,  and  that  he  surrendered  himself  in 
discharge  of  his  bail  in  the  following  vacation :  that  k 
notice  of  render  was  served  on  the  plaintifi^on  the  ^Sth 
of  August  la^t,  and  that  he  did  not  charge  the  defendant 
in  execution  till  after  the  expiration  ofthe  last  term.  The 
learned  serjeant  contended,  on  the  authority  oi  Smith  v. 
J^ffsry^  (^)*  ^^^  Trif^  was  to  be  reckoned  as  one  of 


(a)  6  Ttrm  Rep.  776. 
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the  two  terms  in  which  he  should  have  been  charged  in 
execution;  and  that  he  was  therefore  entitled  to  be  dis- 
charged. 

Mr.  Setjt  Pell  now  shewed  eause,  and  insisted  that 
there  was  no  pretence  for  the  application,  as  one  of  a 
precisely  similar  nature  was  made  in  this  case  on  sum* 
moBs  befi»'e  Mr.  Justice  Burrough  in  the  course  of  the 
last  mcmth,  who  refused  to  make  any  order;  and  that 
it  had  been  dedded  that  this  court  would  not  re-hear  or 
orer-rule  a  case  which  had  been  heard  by  a  judge  at 
chambers.  YTiXh  respect  to  the  time  of  charging  the 
defiaidant  in  execution,  that  the  rule  (a)  embraced  two 
branches;  die  one  where  the  defendant  is  in  custody,  and 
the  other  where  he  raiders  himself  in  discharge  of  hu 
bail :  that  the  latter  was  applicable  to  this  case,  and  that 
the  plaintiff  therefore  might  charge  the  defendant  in  exe- 
cution within  two  terms  next  after  judgment 

Lord  Chief  Justice  Dallas. — If  my  brother  Burrough 
had  made  an  order,  the  court  would  not  interfere;  but 
as  he  refused  to  do  so,  the  party  is  left  precisely  in  the 
same  situation  as  he  was  before.  The  decision  adverted 
to  by  my  brother  PeU  was  made  in  the  case  of  Blandford 
T.  Champneys,  which  came  before  the  court  in  the  course 
of  the  last  term,  having  previously  been  before  Mr.  Jus* 
tioe  Burrough  at  chambers^  and  is  not  in  point,  for  it  was 
originally  before  the  court,  and  towards  the  end  of  the 
term  was  agreed  to  be  heard  at  chambers;  and  the  judge 
was  thoefore  substituted  for  the  court.  With  respect  to 
the  construction  of  the  rule  of  the  8th  Geo.  1.,  I  think 
we  nrast  be  governed  by  that  laid  down  by  the  court  of 
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{a)  Eoitery  8  Geo.  1. 
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Kin^s  Bench  in  the  case  oi  Smith  v.  Jefferys;  and  there* 
fore  this  rule  must  be  made  absolute. 

Mr.  Justice  Park. — The  case  of  Smith  v.  Jeffeiys 
came  before  Mr.  Justice  Lawrence  at  chambers,  who 
made  an  order  for  a  supersedeas,  on  which  the  defendant 
was  discharged  out  of  custody;  and  which  by  the  terms 
of  this  rule  is  now  sought  to  be  done  here.  The  learned 
judge  in  that  case  took  great  pains  in  the  construction  of 
the  rule  of  Hilary  26th  Geo,  S.,  which  is  in  terms  pre- 
cisely similar  to  that  of  the  8th  Geo.  1.,  and  he  there 
drew  the  distinction  between  the  applicaticxi  of  (hat  rule 
to  a  surrender  after  v^dict  or  after  judgment;  that  dis- 
tinctioif  has  since  prevailed;  and  I  therefore  think  the 
defendant  is  entitled  to  his  discharge. 


Mr.  Justice  Bubrough  concurred. 

Mr.  Justice'RiCHARDsoN. — The  terms  of  the  rule  of 
the  8th  Geot,  1.  provide  for  two  cases;  the  one  before  and 
the  other  after  judgment  is  obtained :  and  it  was  decided 
in  the  case  of  Smith  v.  Jeffhys^  that  when  the  defendant 
surrenders  in  the  vacation  after  final  judgment,  the  term 
!n  which  judgment  is  signed  is  reckoned  as  one  of  the 
terms  in  which  the  plaintiiBP  must  charge  him  in  execu- 
tion; and  Mr.  Justice  LawrencCf  in  drawing  the  distinc- 
tion between  the  surrender  being  made  after  verdict  or 
judgment^  said,  that  it  ako  prevailed  in  the  practice  of 
this  court  I  therefore  perfectly  concur  in  thinking  that 
this  rule  mtist  be  made  - 

Absolute  (a). 


(a)  See  the  above  rules,  1  Tidd,  6th  edit.  360,  361,  and 
the  cases  there  referred  to. 
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WooDHAM  and  Another  v.  Baldock.  Wedoetday, 

Jon.  37. 

This  was  an  action  of  tre^NiM  brought  to  recover  from  By  the  tennt 
the  defendant,  as  sheriff  c^  the  county  of  KerU^  the  value  ^^^  trust-deed 
of  some  household  furniture  and  other  goods,  taken  in  of^creditonT  ^ 
execution,  and  sold  by  him  uiyler  ^Jteri/acias^  issued  at  the  trustees 
the  suit  of  one  Samuel  Mattenany  against  Thomas  Ftmler,  Jd  to^^rak^'^' 
who  was  formerly  a  baker  at  PlumstecL    The  plaintifis  the  insolvent  to 
dsimed  the  property,  as  trustees  under  a  deed  of  assign-  ^^^^  ^^®  ^r  v^ 
not  made  by  JFowfer,  in  1817,  for  the  benefit  of  his  rfStTSJuiey 
crediton.  •  might  think  fit. 

At  the  trial  of  the  cause  before  Lord  Chief  Justice  aSe  t^him  ^'^ 
DttUaSf  at  Guildhall,  at  the  sittings  after  the  last  term,  were  collected; 
the  execution  of  the  deed  of  trust  was  admitted;  and  it  P"^  of  his  pro- 
was  proved  that  the  trustees  put  up  to  sale  by  public  gold  by  public 
saodou  the  goods  of  Fowler,  which  were  on  his  pre>  auction,  and 
ndsesaiPlumsled,  reserving  those  which  were  the  sub-  fhrpiope^  of 
ject  of  this  actbn,  and  left  by  them  in  the  possession  the  insolvent 
olFawler,  smd  prior  to  the  sale  removed  by  him,  wkh  ?™®  b"^£.^T 
the  consent  of  the  trustees,  from  PbmsUd  to  Woot^  that  such  sale' 
nci,  where  he  continued  in  possession  till  the  execu-  was  sufficient 
tion  m  «2ime^  1818.     It  was  not  stated  at  the  sale  at  change^of^ 
Pbmuted  that  the  property  belonged  to  the  trustees,  but  property  in 
in  the  advertisement  and  catalogue  it  was  described  to  |^!.^.?'^-**  *?^ 
be  the  property  of  Fowler,  removing  firom  Plumsted  to  vent's  keeping 
Woolwich.    There  was  a  provision  in  the  trustrdeed  to  possession  of 
eoaUe  the  trustees  to  permit  Fowler  to  have  the  use  and  at^B  foTtweWe 
enjoyment  of  such  parts  of  the  stock  and  other  dfects  as  months  after 
diey  might  think  fit,  untU  the  debto  dueto  him  wei«  col-  ^^h^^^^'^J^ 
kcted,  and  the  other  property  converted  into  money,  tennsofthe 
The  sale  at  Plumsted  took  place  in  March,  1817,  and  ^^^' 
the  defioidant  continued  in  possession  of  the  goods  at 
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IVoolwieh  until  the  time  of  the  execution:  MaUersm 
had  become  a  security,  and  advanced  money  on  Fcndef^t 
account,  on  which  the  latter  gave  him  a  receipt  for  all  his 
interest,  stock,  furniture,  &c.  that  belonged  to  him  at 
Woolwich.—ViiA&[  these  circumstances,  his  lordship  was 
of  opinion  that  the  sale  of  Fender' f^  property  at  Phmsted 
was  notice  of  a  change  of  pr<^rty  in  the  goods,  and  left 
it  to  the  jury  to  determine  whether  there  was  any  fraud 
in  the  deed  of  trust;  whiih  they  found  in  the  negative^ 
and  accordingly  gave  a  verdict  for  the  plaintiffi. 


Mr.  Seijt  Vaughan  now  moved  for  a  rule  nisi^  that 
this  verdict  might  be  set  aside  and  a  new  trial  granted,- 
Hfti  the  grounds  that  the  sale  at  Phansted  was  not  a  proper 
notice  of  the  change  of  property;  as  it  appeared  by  the 
catalogue,  that  so  fiur  from  being  a  sale  under  the  deed 
of  trust,  the  goods  were  described  to  be  the  property  of 
the  insolvent.  Fender;  and  the  reason  assigned  for  selling 
was,  that  he  was  removing  from  Phmsted  to  Wodwichf 
and  that,  consequently,  there  was  no  semblance  of  insol- 
vency. If  the  trustees  had  allowed  JPoo^  to  remain  a 
reasonable  time  in  possession,  it  would  be  within  the 
terms  of  the  deed,  but  as  the  sale  took  place  in  March^ 
1817,  and  Fooler  had  contbued  in  possession  until  the 
execution,  it  was  sufficient  evidence  of  fraud  to  avoid  the 
bill  of  sale.  This  case  diflPers  from  that  of  Kidd  v.  Raw- 
linsan  (a),  as  there  the  property  was  bought  in,  and  re-let 
to  the  original  owner;  but  here  the  trustees  took  posses- 
dion  of  no  part  of  tlie  property  that  wtf  s  sold  at  Plumsted^ 
or  of  that  which  was  removed  by  Fowler  to  JVoohdck. 
In  heanard  v.  Baker  (i),  the  sale  was  notorious,  and  the 
property  changed;  and  it  was  also  known  that  it  had 


(a)  2  Bof.  aod  Ph/.  00.         (6)  i  UwJLt  and  iSe/.  351. 
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been  assigned  to  trustees  for  the  ben^t  of  creditors  t 
if  it  had  been  advertised  here  as  the  property  of  the 
trustees,  it  would  be  a  sufficient  notice  of  the  change. 
The  receipt  given  by  Fender  to  MattcFson  expressed  that 
the  property  was  his  own,  and  was  given  subsequently  to 
Afo/i^drson  having  become  a  security  for  him.  Theassign* 
ment  was  fraudulent,  because  the  trustees  had  not  taken 
possession,  and  as  the  goods  were  sold  as  bdng  the  pro- 
perty of  Fender  J  the  cases  of  Jiidd  v,  lUadinsonj  and 
Leonard  v.  Baker j  do  not  apply. 


I8I9. 


WOODHAM 
BAI.DO0K, 


Lord  Chief  Justice  Dallas. — The  fitcts  of  this  case 
are  these :  The  plaintiff  were  trjistees  otFatdef^  under  a 
deed  of  assignment,  for  the  benefit  of  his  creditors;  they 
were,  therefore,  in  the  virtual  possession  of  his  property : 
bjr  the  terms  of  the  deed  Fender  might  remain  in  posses- 
sion, for  the  purpose  of  carrying  on  his  trade  until  the 
debts  due  to  him  were  collected,  and  the  other  property 
converted  into  money  for  the  benefit  of  his  creditors. 
My  brother  Vaughan  has  admitted,  that  if  be  had  re- 
mained in  possession  a  reasonable  time,  it  would  be 
within  the  terms  of  the  deed ;  it  was  left  to  the  jury  whe- 
ther this  deed  were  fraudulent  or  not,  and  they  deter- 
mined in  the  negative.  This  deed  was  made  for  the 
benefit  of  jFowfer's  creditors;  the  property,  therefore,  be- 
longed to  the  plaintifis,  and  Matterson  took  a  security  on 
the  property,  knowing  it  to  be  so,  and  it  appeared  that 
Maitersan  had  notice  that  the  property  taken  was  tlie 
property  of  the  trustees  before  he  gave  Fowler  any  credit : 
£ir  before  any  goods  were  furnished  to  him,  he  asked 
him  what  security  he  could  give*  I  therefore  think  there 
18  no  reason  to  disturb  the  verdict  of  the  jury. 


Mr.  Justice  Park. — This  case  does  not  turn  on  the 
statute  SI  Jac.  I.  cap.  19.,  but  merely  embraces  a  ques- 
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lion  on  the  ISth  EUz.  cap.  5.  Is  this  deed,  iherefere^ 
imder,  the  drcumstanoes,  fraudulent?  If  an  original 
owner  be  left  in  poesesdon  of  property,  it  is  a  badge  of 
fraud;  but  Favdef^n  remaining  in  poaKSsion  was  per* 
fectly  consistent  with  the  terms  of  the  deed ;  for  the  trus- 
tees were  empowered  to  allow  him  to  remain  in  pos- 
session a  reasonable  time:  this  case,  therefore,  does  not 
depend  on  the  g^ieral  notice ;  but  it  appears,  that  before 
any  goods  were  furnished  to  Fowler,  on  the  guarantie  of 
Mattersofh  he  asked  him  for  a  security.  As  the  juiy  have 
found  that  there  was  no  fraud,  I  think  this  rule  ought 
not  to  Be  granted. 


Mr.  Justice  Burhough. — The  only  question  is,  whe- 
ther, in  this  case^  the  possession  was  consistent  with  the 
terms  of  the  deed  ?  and,  under  the  circumstance  I  am 
clearly  of  opinion  that  it  was. 

Mr.  Justice  Richardson. — This  is  a  question  on  the 
statute  oi  Elizabeth,  and  the  only  difficulty  is,  whether 
Matterson  had  notice  of  the  trustpJeed  before  he  had 
dealings  with  Fonder.  Questions  of  this  sort  depend  more 
on  fact  than  law.  If  Matterson  had  notice  that  the  pro* 
perty  belonged  to  the  trustees,  the  deed  was  not  fraudu-^ 
lent:  the  evidence  as  to  this  point,  was  left  to  the  jury; 
and  it  was  clearly  in  their  province  to  decide. 

Rule  refused. 
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BosHM  p.  Campbell.  Wednesdaj, 

Jan.  27. 

Thib  was  an  action  of  assumpsit  on  a  guarantie.    Tbe  The  plaintiff 

first  count  of  the  declaration  stated,  that  the  plaintiff  ^^^^  ^"^'iJ 

carried  on  trade  under  the  style  and  firm  of  Boehm  4r  was  in  the     ' 

Co^  and  that  at  the  time  of  making  the  bill  of  exchange  habit  of  dealing 

thereinafter  menUoned,  Messrs.  Sceayery  Toblery  ^  Co.  hlwngfhi^d 

vere  indebted  to  him  in  a  large  sum,  to  wit,  the  sum  goods  for  him 

of  i:i026  :  7s.  :  6rf.,  for  goods  before  then  shipped,  to  the  amount 
ij       J  J  1-        J  J    I.-  o  ^   ^  fr     of  loae/.,  sus- 

sold,  and  deUvered  by  hun  to  Sceuyer  4*  Co.,  and  for  pecting  his 

money  advanced  and  paid  by  the  plaintiff  for  their  use,  solvency,  re- 

on  their  account,  and  at  their  request,  of  which  the  de-  3efeniiant  to 

fendant  had  notice;  and  that  in  consideration  of  the  pre-  enter  into  a 

miaes,  dad  in  consideration  that  the  plaintiff  would  give  R"*™^®  ^^  _ 

T^        ^  ^      .       ^      -  -  ,  ®        the  payment  of 

to  Scnyer  4r  Co*  tmie  for  the  payment  of  the  monqr  so  the  above  sum, 

due  to  the  plaintiff,  until  a  certain  period  agreed  on,  and  when  he  ^^te 

would,  as  a  security  for  such  payment,  take  a  certain  dressed  to 'the 

faill  c£  exchange^  to  be  drawn  by  him  in  his  firm  of  plaintiff, 

Boekm  4-  Co.  upon  Messw.  Sawyer  *  Cb.,  to  bear  date  j^s  "£vhi^** 

the  Ist  o(  August^  1818,  for  payment  three  months  after  accepted  a  l>ill 

date^  to  the  order  of  the  plmntiff  for  i*1026 :  Is. :  6i,  and  drawn  on  him 
T  J  r     o  p  ^  J  i_         L  1  by  the  plainUff 

to  be  accepted  by  Saunter  4*  Co.,  and  by  such  acceptance  f^^  |q26/. 

to  be  made  payable  at  the  house  of  Messrs.  Sykes  4f  Co.  he  gave  his 

the  defendant  undertook  and  promised  the  plaintiff  to  f^  ^^^'^ayl 

guaranty  the  payment  of  the  same  bill,  should  it  be  di»-  ment  of  the 

honoured  by  the  acceptors.     The  plaintiff  then  averred,  ^^{}^^^  '* 

that  he,  confidmg  in  the  und^takmg  of  the  defendant,  honoured  by 

did  give  Sam/er  Sf  Co.  time  for  payment  of  the  money  the  acceptor :" 

due  froin  them  to  him  for  the  period  aforesaid,  and  as  a  ™J^  luffident 

security  for  such  payment  took  the  said  bill  of  exchange,  agreement 

whidi  was  afterwards  drawn,  accepted,  and  made  pay-  within  the  4lh 

section  of 

the  statute  of  frauds  to  bind  the  defendant  for  the  payment  of  the  goods. 
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able  In  manner  aforesaid.  The  plaintiff  then  averredi 
that  he  indorsed  the  bill  to  Messrs.  Sillau  4r  Co.,  and 
that  when  it  became  due  they  presented  it  for  pajrment 
at  Messrs.  S^kes  4r  Co.,  who  refused  to  pay  the  same; 
and  that  it  was  afterwards  duly  protested  and  returned 
to  the  plaintiff,  who  paid  its  amount  to  Messrs.  Sillau  4* 
Co.  The  second  count  was  similar  to  the  first,  except 
that  it  omitted  that  the  plaintiff  agreed  to  give  Scrayer 
4*  Co.  time  for  payment,  and  stated  the  consideration  to 
be,  that  the  plaintiff  would,  in  payment  of  the  said  last 
mentioned  sum  so  due  to  him,  take  a  bill  of  exchange,  to 
be  drawn  and  accepted  as  in  the  first  count;  and  that  it 
was  afterwards  so  drawn,  accepted,  and  made  payable,  as 
aforesaid.  There  were  three  other  special  counts,  vary- 
ing the  consideration  and  promise. 

At  the  trial  of  the  cause  before  Lord  Chief  Justice 
Dallas,  at  Guildhall,  at  the  sittings  after  the  last  term, 
it  appeared  that  the  plaintifl^  who  was  a  merchant  at 
Antwerp,  was  in  the  habit  of  dealing  with  Saxeyer  Sf 
Co*,  and  having  shipped  com  for  them  to  the  amount 
of  «£1026  :  7s. :  6d.,  and  holding  their  acceptance  for 
^^99 :  175, :  6d.,  and  suspecting  their  solvency,  the  de- 
fendant was  requested  to  enter  into  a  guarantie  for  the 
pajrment  of  the  above  sum,  when  he  wrote  the  following 
letter; — 


Messrs.  Boehm  and  Co,  Antwerp. 

London,  \^th  A$igust,  1818. 
"  Gentlemen, 
"  Our  mutual  friends,  Messrs.  S,  J.  Sawyer  and  Co^ 
baving  accepted  the  underwritten  bill  drawn  on  them, 
by  your  firm,  I  hereby  give  my  guarantie  for  the  due 
pi^yipent  of  the  same,  should  it  be  dishonoured  by  the 
acceptOTs." 
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^^py  ^the  bill  above  guaratUeed* 
Antwerp^  1st  August,  1818. 

Sterling  <£i026  :  7^. :  6d. 
Three  months  after  date,  pay  to  our  order  one  thou- 
sand and  twenty-six  pounds,  seven  shillings,  and  six- 
pence^ value  in  account  as  advised  by 

BoeAm  and  Co. 
To  Messrs.  R.  J.  Slayer  and  Co.  LeadenhaU  Street. 

Accepted  at  Messrs.  Sykes  and  Co. 
jB.  J.  Sawyer  and  Co. 

When  this  bill  became  due^  it  was  dishonoured, 
Messrs.  Sawyer  and  Co.  having  before  stopped  payment, 
and  the  defendant  on  application  being  made  to  him  re- 
fused to  pay  its  amount  It  also  appeared  that  the  boily 
of  the  bill  and  the  acceptance  were  written  in  London, 
imd  that  the  plaintifiPs  name  was  originally  written  in 
pendl  there^  and  afterwards  signed  by  him  at  Antwerp, 
when  it  was  objected  for  the  defendant,^r5/,  that  the  bill 
t«qiiired  a  stamp,  as  it  was  drawn  in  London ;  secondly, 
that  no  amsideration  from  the  plaintiff  to  the  defendant 
was  expressed  on  the  face  of  the  guarantie ;  and,  thirdly, 
that  the  declaration  did  not  apply  to  the  defendant's 
ondotaking^  as  it  was  averred  that  the  bill  was  drawn, 
acoqited,  and  made  payable  after  the  defendant's  pro- 
mise^ whereas  his  letter  of  guarantie  referred  to  a  bill 
then  in  existence.  His  lordship  over-ruled  the  first  and 
last  objections,  but  saved  the  point  as  to  whether  the 
consideration  was  sufficiently  expressed  on  the  face  of 
the  defendant's  letter,  subject  to  which  the  jury  found 
a  verdict  for  the  plaintiff. 

Mr.  Seijt  Vaughan  now  moved  for  a  rule  nisi,  that 
this  verdict  should  be  set  aside  and  a  nonsuit  entered, 


I8I9. 
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V. 
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and  contended  on  the  authority  of  Wain  v.  Worlters  (a), 
that  the  promise  of  the  defendant  was  a  mi4um  paetum^ 
and  that  the  plaintiff  therefore  was  not  oititled  to  re- 
cover. That  in  Morris  v.  Stacof  (i).  Lord  Chief  Jus- 
tice Cdbbs  said,  that  it  was  not  necessary  in  that  case  to 
over-rule  the  decision  in  Wain  v.  WarUerSj  and  that  as 
here  no  conuderation  was  expressed  on  the  fiice  of  the 
instnunenty  it  came  c^presdy  within  the  latter  case* 


Lord  Chief  Justice  Dallas,  after  reading  the  de- 
fendant's letter  containing  the  guarantiee  observed,  that 
this  case  was  similar  to  that  of  Morris  v.  Stacejf^  namely, 
that  in  consideration  that  the  plaintiff  would  forbear  to 
sue  Safagfer  4r  Co*9  and  take  a  bill  drawn  on,  and  ac- 
cepted by  them,  the  defendant  undertook  to  guaranty 
its  payment  if  it  should  be  dishonoured  by  them.  This 
was  sufficiently  set  out  in  the  declaration.  The  jury 
were  satisfied  that  no  fraud  had  been  practised.  The 
bill  being  partly  completed  here,  was  sent  to  the  plaintiff 
at  Antwerp  for  his  signature  as  drawer,  and  omsf- 
quently  did  not  require  an  English  stamp,  for  it  was  npt 
a  bill  of  exchange  until  the  ^rawcr^s  name  was  affixed  to 
it,  Snaitk  v.  Mingajf  {c).  In  ex  parte  MineU  {<Q,  Loitd 
Eldon  expressed  serious  doubts  of  the  propriety  of  the 
decision  in  Wain  v*  WfitrlterSj  and  in  ex  parte  Gardam 
(€),  his  Lordship  decided  against  the  mh  as  hid  down 
by  the  Court  of  Kin^s  Bench  i  but  wjb  see  up  reason  at 
present  to  express  an  opinion  on  the  qase  of  Wain  v. 
Worlters^  as  this  case  must  be  govenied  by  that  of 
Morris  v.  Stacey. 


(a)  5  East,  M).     (b)  1  HoU,  iVi.  Pri.  J  53.     (c)  1  ManIeSi 
8el.  SJ.     (d)  14  Veaey,  Jun.  I89.     (e)  15  Vtsey,  Jun.  286. 


IN  THK  FIFTT-KINTH  YEAR  OF  GEO.  III. 

Mr.  Justice  Park  concurred* 

Mr,  JuBdoe  Burrouoh. — ^The  agreement  of  the  de- 
fendant in  writing  to  guaranty  the  payment  of  the  bill, 
in  case  it  should  be  dishonoured  by  the  acceptors,  was,  I 
thinks  quite  sufficient. 

Mr*  Justice  Richardson. — This  case  may  be  distin* 
gutshed  from  that  of  Wain  v.  WarUers^  where  it  wa^ 
held  that  the  consideration  for  the  promise,  as  well  at 
the  promise  itself  must  be  in  writing.  Here  there  was 
an  erisring  debt  due  to  tiie  plaintiff  from  Sccayer  4*  Co^ 
Hc^  doubting  their  solvenqy,  not  only  drew  a  bill  on  them 
for  their  apceptano^  but  required  the  guar^ntie  of  the 
defendant  in  casc^  it  shoidd  be  dishonoured  by  them. 
That  therefore  discloses  the  nature  of  the  contract^  and  it 
is  sufficiently  expressed  in  the  declaration.  The  statute 
of  frau(ds(a)  merely  requires  the  agreement  on  wUch 
tbp  actiou  is  brou{^t|  or  some  memorandum  or  note 
thereof  to  be  in  writing  i^d  signed  by  the  party  to  be 
chaiged  therewith ;  if  the  intent  of  the  parties  be  ex- 
pnssed^  it  is  sufficient  The  consideration  on  whid^ 
this  action  was  founded,  was  for  the  plaintiff  who  was 
the  creditor  of  Messrs.  Samfer  4*  Co.,  to  give  them  time 
far  the  payment  of  a  debt  due  to  him»  ajad  I  therefore 
^mV  that  the  letter  of  guarantie  given  by  the  defendant 
for  this  purpose^  was  sufficient 

Rule  refused. 
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Wednesday,        _. ,  demandant,  Orchard,  tenant,  Barnes, 

January  27.  i 

'    '  vouchee. 

The  court  will  Mr.  Serji.  I^tens  moved  that  this  recovery  might  be 

not  allow  a  re-  amended,  by  inserting  the  parish  of  Hapton ;  in  the  deed 

amended  by  in-  to  lead  the  uses,  the  property  was  described  as  the  rec- 

Bcrtingaparish,  xm^  oi  Hudenally  togedier  wiUi  all  rights,  glebes,  &c 

in  the  deed  to  ^^^  of  the  rectory  lay  in  the  parish  of  Hapton^  and  a 

lead  the  uses  be  part  of  the  glebe  lands  was  also  situate  in  that  parish, 

r^torv  al"**  *"^  ^®  other  part  was  in  the  parish  of  HudenaJL 

though  such  He  observed  that  the  description  of  the  property  in  the 

rectonr  may       j^^  y,^^  suflScient  to  embrace  the  parish  of  Hapton  ; 
extend  to  more  ,        ,       ,      . ,  , .        ,      ,  ,  .    ,. , 

than  one  ^^^  ^^^  ^^  ^^^  ^^  objected  to  by  a  purchaser,  as  it  did 

parish.  not  appear  that  the  rectory  extended  to  that  parish. 

Lord  Chief  Justice  Dallas. — The  question  is,  whether 
an  amendment  be  requisite  in  this  case?  If  not,  the 
court  ought  to  lean  against  its  being  made.  I  think  the 
term  rectory  is  sufficient  to  pass  all  the  property,  that 
(he  recovery,  therefore,  is  neither  erroneous  nor  defective, 
and  that  consequently  no  amendment  is  necessary. 

Mr.  Justice  Burrough.— The  whole  of  the  premises 
might  be  recovered  in  an  action  of  ejectment  under  this 
description ;  for  the  term  rectory  is  not  confined  to  one 
parish,  and  the  rector  of  one  parish  very  frequently  has 
tithes  from  another. 

Mr.  Justice  Park,  and  Mr.  Justice  Richardson,  con- 
curring, the  amendment  was 

Refused. 
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Addey  and  another,  v.  Woolley  and  another.  Thuraday» 

January  asc 

This  was  an  action  of  debt  brought  by  the  plaintiiB,  as  By  the  54  Geo. 

overseers  of  the  poor  of  the  parish  of  Maxey^  on  a  bond  3»  c.  170,  *.  8, 

given  bj  the  defendants  to  indemnify  that  parish  against  ^ond  to  indem- 

the  expenses  which  might  be  incurred  by  the  birth'  of  nify  a  parish 

an  iU^timate  chUd.     The  defendants  pleaded  that  the  Jl^ij^jf  of  r*" 

plaintiffi  were  not  overseers,  nor  was  either  of  them  over-  bastard  child, 

seer,  of  the  poor  of  that  parish,  at  the  time  of  the  com-  f""'^  ^  .     , 

.  ^.  1  •       .       fiT^  1 .     1      1  1  brought  in  the 

menoement  of  thissmt.     To  this  plea  there  was  a  general  names  of  the 

demurrer  and  joinder.  overseers  for 

the  time  being, 
and  not  of 
Mr.  Serjt;  Copley,  for  the  plaintifis. — ^This  case  de-  those  to  whom 

pends  entirely  on  the  construction  of  the  54  Geo.  3,  c.  ^^^  ^"^  "^^ 

no,  5.  8.  (a) ;  and  the  only  question  is,  whether  the  right 

of  action  is  vested  in  the  overseers  for  the  time  being,  or 

in  those  to  whom  the  bond  was  given?  The  bond  here  was 

given  to  the  present  plaintiffs,  who  were  not  in  office  at 

the  time  the  action  was  brought ;  but  still  they  are  not 

precludedfrom  suing  the  defendants ;  for  the  statute  does 

not  prevent  them  from  their  right  of  action. 

(a)  By  which  it  is  enacted,  <*  That  all  securities  given  or 
received,  or  Uiereafter  to  be  given,  for  indemnifying  any 
district  or  parish,  for  the  maintenance  of  any  bastard  child 
or  children,  or  any  expenses  in  any  way  occasioned  by  such 
district  or  parish,  by  reason  of  the  birth  or  support  of  any 
bastard  child  or  children  bom  within  such  district  or  parish, 
or  chargeable  thereto,  it  shall  be,  and  the  same  are  therebv 
declared  to  be  vested  in  the  overseers  of  the  poor  of  such 
district  or  parish  for  the  time  being ;  and  that  it  shall  be  law- 
ful for  the  overseeirs  of  such  district  or  parish  to  sue  for  the 
same,  as  and  by  their  description  of  overseers  of  such  district 
or  porisb^  and  that  such  action  so  commenced  should  in  no 
ways  abate  by  reason  of  any  change  of  overseers  of  such 
district  or  parish  pending  the  same,  but  should  be  proceeded 
in  by  such  overseers  for  the  time  bting,  as  if  no  such  change 
had  taken  place.'* 
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Mr.  SerjU  Blossetj  contra^  was  stopped  by  the  court. 

Lord  Chief  Justice  Dazxas.— Fnmi  the  conduction 
of  the  8th  sect  of  the  54  Geo.  3, 1  have  no  doubt  but  that 
the  action  should  have  been  brought  in  the  names  of 
the  overseers  for  the  time  beii%. 

Mr.  Justice  Park  concurred. 

Mr.  Justice  Burrovgh. — I  remember  reserving  a  rinri- 
knr  point  for  the  opinion  of  the  judges,  which  came  before 
hie^  on  the  construction  of  another  act  of  parliament.  It 
was  an  indictment  for  felony ;  and  they  held  that  the  prc»- 
perty  should  be  laid  in  the  names  of  the  overseers  for  the 
time  beings  and  not  in  the  names  ot  those  who  were  in 
office  at  the  time  the  oSsace  was  committed. 

Mr»  Justice  Richardson. — The  statute  54  Gro.  d, 
particularly  specifics  that  all  securities  given  to  indemnify 
a  parish  for  the  maintenance  of  illegitimate  children, 
shall  be  vested  in  the  overseers  for  the  time  being.  I, 
therefore,  think  that  they  alone  are  entitled  to  sue. 

Judgment  for  the  defendants. 


Friday, 
January  QQ. 


Clenkell,  plaintiff,  Storer,  deforciant 


If  the  parish  of  Mr.  Seijt  Htdlock  moved  that  this  fine  might  beamended, 
on  an  l^?re  ^^  substituting  the  parish  of  jUUngtan  for  that  of  Botk^ 
in  the  deed  to  bury.  It  appeared  that  the  olgect  of  the  fine  was  to  pass 
lead  the  uses  of 

a  fine,  the  court  wiH  allow  it  to  be  substituted  for  B.  on  an  affidavit  that  the 
latter  parish  was  inserted  by  mistake,  and  that  the  parish  of  A.  was  written  on 
the  erasure  before  the  deed  was  executed. 
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hods  in  the  fonner  pariflh,  which  was  written  on  an 
erasure  in  the  deed  to  lead  the  naes.  On  his  prodndng 
fli  affidavit,  whidi  stated  that  the  pariah  of  Jldtfteiy  was 
ioierted  bj  mistake,  and  that  it  was  erased,  and  the 
parUi  of  i^Krntgfon  written  on  the  erasure  before  the  exe* 
CQlioa  of  the  deed*  the  court  allowed  the 


I8I9. 


CLMKMEhh 

Storm. 


Amendment 


France,  the  younger,  v.  Stephens. 

M&.  Serjt  VoMighan  moved  for  leave  to  issue  a  distringas 
to  GQQupd  the  appearance  of  the  defendant  in  this  casei 
on  an  jfidarit  of  a  sheriff's  officer,  which  stated  that  he 
went  to  the  defendant's  house;  and  thai,  on  asking  for 
Um,  he  was  informed  by  his  wife  that  he  was  not  at 
haarn;  thai  he  then  asked  her  if  the  defendant  was  absent 
far  fear  of  Ins  creditors,  fo  which  she  answered  in  the 
affinnalive^  and  that  she  did  not  Icnow  when  to  eaqpect  his 
letom,  nor  did  she  know  where  he  was;  and  that  she 
ivoold  give  the  officer  five  guineas  if  he  would  discover 
bim,  and  let  her  know  where  she  might  find  him. — The 
grcNnid  on  which  he  rested  his  application  was,  that  the 
dedantion  of  the  wife^  that  her  husband  was  absent  for 
die  purpose  of  avoiding  his  creditors,  was  sufficient ;  and 
nore  particularly  so,  as  the  defendant's  absence  was  no* 
torions  to  aD  his  neighbours ;  and  that  he  was  believed 
in  the  ndghbourhood  to  have  absconded  for  the  purpose 
of  avoiding  an  arrest,  or  being  served  with  process,  and 
that  the  trade  was  carried  on  in  his  absence  by  his 
wife.    But 


Friday, 
January  39. 

The  court  will 
not  grant  a 
distringas  to 
compel  an  ap- 
pearance, on 
an  affidavit 
which  stated 
that  the  de- 
fendant's wife 
said  that  her 
husband  was 
absent  from  his 
house  for  fear 
of  his  creditors; 
on  the  ground 
that  the  de- 
claration of  the 
wife  ought  not 
to  prejudice 
the  husband. 
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The  court  held  that  the  declaration  of  the  wife  ought 
not  to  prejudice  the  husband,  and  that  the  officer's  merely 
going  to  the  defendant's  house  was  not  sufficient,  and 
tiiat  he  had  not  sworn  that  the  defendant  was  ever  seen 
at  the  house^  or  that  he  lived  there,  and  that  as  this  affi- 
davit could  not  be  read  in  evidence  against  him,  either 
to  make  him  a  bankrupt,  or  for  any  criminal  purpose, 
they 

Refused  tlie  rule. 


Wednesday, 
Feb.  3. 


Parker  and  Another,  v.  Biscoe. 


A  fine  levied  by  This  was  an  action  ofassttmpsit  brought  to  recover  the  re- 

a  testator  sub-   giJue  ©f  the  purchase-money  of  certain  mcssuaires,  lands, 
sequent  to  his  ^  "^  -o--' 

wUl,  operates  a^^  tenements,  situate  in  the  parishes  of  Tackley,  Cuddes-- 
as  a  revocation  rf^n,  and  Denton^  in  the  county  of  Oxford,  which  the 
*       defendant  had  purchased  of  the  plaintifis  upon  a  sale  by 


public  auction,  and  for  which  he  paid  a  deposit,  and 
undertook  to  pay  the  residue  of  the  purchase-money  on 


A.  bv  will  de- 
vised all  his 
real  estates, 
save  and  ex- 
cept certain 

copyhold  estates  therein  mentioned  in  trust  for  his  eldest  son,  with  remainder 
to  preserve  contingent  remainders,  with  remainder  to  the  male  issue  of  his. 
son  in  tail  male,  with  remainder  over;  and  afterwards  made  a  codicil, 
wherebv,  afler  reciting  that  by  the  death  of  his  brother  he  had  become 
entitled  for  life  to  certain  estates  mentioned  in  the  will  of  J.  S.,  he  revoked 
the  limitation  in  his  will,  so  far  as  it  related  to  his  estates  in  favor  of  his  son, 
and  declared  that  a  proviso,  contained  in  his  will  for  that  purpose,  should  be 
extended  so  as  to  comprehend  the  estates  limited  by  the  will  of  his  brother, 
as  well  as  those  limited  by  the  will  of  J.  S.,  and  for  preventing  the  estates 
mentioned  in  his  will  from  going  with  those  limited  by  the  will  of  his  brother, 
as  was  provided  in  his  will  as  to  the  estates  limited  by  the  will  of  J.  S. :  HtUl 
that  such  codicil  did  not  amount  to  a  republication  of  his  will ;  neither  did  it 
amount  to  a  devise  by  implication,  or  a  confirmation  of  the  devise  of  lands 
contained  in  his  brother's  will. — A  fine  levied  to  pass  all  lands  in  the  parish  of 
C.  is  sufficient  to  comprehend  the  manor  of  W.  within  that  parish,  although 
such  manor  was  not  mentioned  in  the  line. 
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or  before  a  given  day,  on  having  a  good  title  to  the  pre- 
mises. The  defendant  pleaded  the  general  issue,  and 
at  the  trial  before  Lord  Chief  Justice  Gibbs^  at  Wesi- 
mmsterj  at  the  sittings  after  E(ister  term,  1817,  the 
suffidency  of  the  tide  tendered  by  the  plaintifis  bebg 
the  only  point  in  dispute  between  the  parties,  a  ver- 
dict was  taken  for  them,  with  nominal  damages,  sub- 
ject to  the  opinion  of  the  court  as  to  the  sufficiency  of 
such  titles  upon  a  case  of  which  the  following  is  the 
substance. 


I819. 


Pabkbr 

v. 

BiSCOE. 


Sir  John  Whalley  Smythe  Gardiner j  bart.,  by  indentures 
of  lease  and  release^  dated  in  July^  1 787)  executed  upon  his 
marriage  with  Miss AbrMa  Neoxome'jSeVdedi  certain  here- 
ditaments, situate  at  the  above  parishes,  to  the  use  of  him- 
self and  his  heirs  till  marriage^  then  to  the  use  of  himself 
for  lifi;^  and  after  his  decease  to  the  intent,  that  in  case 
his  intended  wife  should  survive  him,  she  should  have  for 
life  an  annuity  of  of  800,  in  lieu  of  dower,  with  the  usual 
powers  of  entry,  distress,  and  percq>tion  of  profits;  and 
sabject  thereto,  to  the  use  of  George  Gostling  oxiA  Henry 
Ifewcomej  therein  named,  their  executors,  &c.  for  ninety- 
nine  years,  to  commence  from  the  decease  of  the  said  Sir 
John  W.  S.  Gardiner,  in  trust  for  better  securing  the  said 
annuity  of  «^800,  with  remainder  to  the  use  of  him,  his 
hdrs,  and  assigns. — There  is  a  hamlet  in  the  parish  of 
Cuddesdonj  called  Wheatleyj  and  a  manor  by  reputation 
called  the  manor  of  Wheatleyy  which  extends  over  the 
whole  hamlet;  but  there  are  no  copyhold  tenants  within 
Wkeailey,  nor  any  freehold  tenants  holding  of  the  said 
manor.  Sir  John  W.  5.  Gardiner,  at  the  time  of  this 
settlement,  was  seised  in  fee  of  the  whole  of  the  estates  in 
question.  By  his  will,  dated  13th  oi  April,  1795,  and  duly 
executed  to  pass  real  estates,  afler  directing  his  debts  to 
be  paid,  and  bequeathing  pecuniary  legacies,  he  devised 
his  estate  at  Tackley  to  his  wife  for  life,  and  also  gave 
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her  an  aimuily  of  ii'SOO,  in  addition  to  the  .£800  to  which 
she  would  be  entitled  by  the  settlement^  in  case  she  sor- 
vired  hinii  and  charged  the  additional  annuity  upon  all 
htt  lands  within  Tadldeyf  Cuddesdan^  and  Denton^  and 
after  the  death  of  hb  wife  he  devised  all  bis  lands  in 
those  three  parishes,  KUlgecl  to  the  two  several  annuities 
of  j£200  and  i*800  to  his  wife;  and  all  other  his  real 
estate  whatsoever,  unto  the  Hon.  Sir  W.  H.  AMnent^ 
knt,  his  heirs  and  asngns  for  ever,  to  the  use  of  the 
testators  first  and  other  sons  successively,  in  tail  male^ 
with  remainder  to  the  use  of  his  daughters,  as  tenants  in 
common  in  tail  general;  with  remainder  to  the  use  of  his 
(testator  s)  brother,  Jamt%  fVhalky^  and  his  assigns  for 
life,  sans  waste;  with  remainder  to  the  use  of  James 
fVhalley^  the  only  son  of  the  testator's  brother,  the  said 
James  Whaliejfy  by  his  late  wife  Elizabeth^  deceased,  and 
his  assigns  for  life,  sans  waste;  remainder  to  the  first  and 
other  scute  of  James  WhaUey^  the  son,  successively,  in  tail 
male^  with  divers  remainders  over. 

By  indenture  of  covenant,  dated  12th  May^  1796,  be- 
tween &T  John  fV,  &  Gardiner  and  Lady  Gardiner  of 
the  one  part,  and  the  said  George  Gostling  and  Henry 
NeTttcome  of  the  other  part,  after  reciting  the  settlement 
made  upon  Sir  Jokn*s  marriage,  and  that  he  and  Lady 
Gardiner  were  desirous  of  exonerating  the  premises  at 
Tacklejf  fit>m  the  payment  of  the  rent  charge  of  .£800, 
secured  for  the  jeinlufe  of  Lady  Gardiner^  in  case  she 
should  survive  him;  and  that  the  same  siiould  from 
thenceforth  be  exclusively  charged  on  the  premises  at 
Cudde^iim  and  Denton^  which  being  free  from  all  in* 
cumbranoes,  and  of  the  annual  value  of  «£llf0,  would 
afibrd  an  ample  securi^  for  payment  thereof.  Sir  John 
atid  Lady  Gardiner  covenanted  to  levy  a  fine,  sw-  cognun 
aance  de  droits  eomme  ceOj  unto  the  said  George  Gostling 
and  Henry  Newcome  of  all  the  lands  in  Tackleyj  Cuddes- 
dofiy  and  Denton^  to  certain  uses  therein  declared.    The 
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'  <if  WhtaOey  was  not  lUMied  in  die  above 
iodentore;  a  fine  was  duly  levied,  in  pursuance  of  the 
above  deed^  as  of  Etater  term,  %%  Geo.  S.,  in  which 
George  GosOing  and  Henfy  Newcome  were  phdndfis, 
and  the  said  Sir  John  fV.  SL  Gardiner  and  Martha^  bis 
wife  were  defordants,  of  messuages  and  lands  in  tbd 
parishes  of  Tuckleify  Cuddesdony  and  DenUm. 

Sr  John  W.  S.  Gardiner  died  en  the  18th  of  No* 
vember^  179*1,  wiAout  issue,  leaving  James  H^haltey,  his 
brother  and  heir  at  law,  not  having  altered  or  revoked 
Us  will,  otherwise  than  by  the  operation  of  the  above 
fine^  and  seised,  together  with  other  real  property,  of  the 
estates  devised  by  his  will. 

The  smd  James  WhaUey,  by  his  will,,  dated  the  2d  of 
Abfj  1796,  previous  to  the  death  of  his  brother,  devised 
all  his  real  estates,  except  oertmn  copyhold  estates  therein 
Boenticmed,  unto  Streynsham  Master,  and  Adam  Ccitam, 
their  hdrs  and  assigns,  in  trust  for  his  eldest  son,  James 
WkaHey,  during  the  term  of  his  life,  without  impeadi- 
ment  ofwaOe,  with  remainder  to  WiUiam  Assheton  and 
John  Aiherton,  and  their  h^rs,  during  the  life  of  his 
said  son,  to  preserve  the  contingent  remainders,  with  re- 
mainder to  all  and  every  other  the  son  and  sons  of  the  * 
body  of  his  said  son,  successively  in  tail  male,  with  re- 
mainder over.  The  last  mentioned  testator,  soon  after 
the  death  of  his  brother.  Sir  John  W.  S.  Gardiner,  made 
a  codicil  to  his  will,  of  which  tlie  foDowii^  is  the  sub- 
stance :  ^  Whereas,  by  the  death  of  my  late  brother.  Sir 
John  W.  S,  Gardiner,  without  Issue^  I  am  become  entitled 
for  Hie  to  certain  estates,  &c.,  mentioned  in  the  will  of  Sir 
WSliam  Gardiner,  bart.  under  and  by  virtue  of  die  same 
win,  whh  reolaiBder  to  my  first  and  o&er  sons  in  tail  male^ 
ftc,  by  which  event  the  said  estates,  &c.,  will  upon  my 
death  descend  aiid  go  to  my  eldest  son,  James  WhaUey, 
I  do,  dierefore,  consistently  mith  Iny  will,  revoke  and 
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anaid  the  limitation  therein  mentioned  of  my  estates,  &c. 
in  favour  of  my  said  son,  it  being  still  my  will  that  my 
said  estates  therein  mentioned  shall  not  be  held  or  en- 
joyed by  any  one  of  my  sons  or.  daughters  or  their  issue, 
together  with  the  estates,  &c.  so  limited  by  the  will  of 
my  brother,  as  more  fully  expressed  in  the  pro^viso  in 
that  behalf  in  my  will  contained.  And  whereas  the  said 
Sir  John  fV.  S.  Gardiner  hath,  by  his  last  will,  limited 
several  lands  at  Tacklei/y  in  the  county  of  Oxford,  and 
elsewhere,  in  &vour  of  me  for  life,  with  remainder  to 
my  children  and  their  issue;  and  it  also  being  my  will 
that  my  said  estates  in  my  will  mentioned,  and  which 
are  situate  in  the  county  o(  Lancaster^  shall  not  be  held 
or  enjoyed  by  any  of  my  said  sons  or  daughters,  or  their 
issue,  together  with  the  estates,  &c«  so  limited  by  tlie. 
will  of  the  said  Sir  John  W,  S., Gardiner,  until  the  ulti- 
mate remainder  limited  by  my  will  shall  take  place  or 
come;  into  actual  possession.  I  do  therefore  will  and  de-: 
clare,  that  the  proviso  contained  in  my  will  shall  be 
extended  so  as  to  comprehend  the  estates  so  limited  by 
the  will  of  the  said  Sir  John  }¥•  S.  Gardiner,  as  well  as 
those  limited  by  the  will  of  the  said  Sir  William  Gar-^, 
,  diner,  and  for  preventing  my  estates  in  my  will  directed 
to  Be  settled,  from  going  with  the  estates  so  limited  by 
the  will  of  the  said  Sir  John  W.  S.  Gardiner,  exactly  in 
the  same  manner  as  is  provided  by  the  said  proviso,  with 
respect  to  the  estates  limited  by  the  will  of  tlie  said  Sir 
William  Gardiner.  I  do  also  will  and  declare,  that  such 
of  my  children  as  may  happen  to  be  entitled,  under 
my  will  and  this  codicil,  to  my  estates,  in  my  will  di- 
rected to  be  settled,  shall  be  considered  as  an  eldest 
child,  so  far  as  to  prevent,  and  for  the  purpose  of  pre- 
venting such  child  from  being  entitled  under  my  will,  to 
any  part  of  the  money  to  arise  from  the  sale  of  my  copy- 
hold estates  therein  mentioned.'' 


Discos. 
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The  said  James  WkaUey^  having  taken  the  title  of  Sir  ^®^9' 

James  WhaUey  Smyihe  Gardiner^  died  on  the  21st  of       Parker 
Aofftst^  1805,  without  revoking  or  altering  his  will,  ex-  v. 

cept  by  the  above  codicil,  and  leaving  James  WhaUey^ 
now  Sir  James  WhaUey  Smythe  Gardiner^  his  eldest  son 
and  heir  at  law.  By  indentures  of  lease  and  release,  dated 
Jufy,  1807,  upon  the  marriage  of  the  said  last  mentioned 
Sr  James  W.  S.  Gardinevy  reciting  that  he  was  seised  of 
an  absolute  estate  of  inheritance  in  fee-simple  in  posses- 
si(B],  in  lands  situate  among  other  places  in  Tackley^ 
Cuddesdofij  and  Denton^  and  tliat  a  treaty  of  marriage 
had  been  carried  on  between  him  and  Frances  Mosley, 
it  was  witnessed,  that  in  consideration  of  that  intended 
marriage,  the  said  Sir  James  W.  S.  Gardiner  did  grant, 
bargain,  sell,  alien,  release,  and  confirm  unto  the  plain- 
tifi,  and  to  their  heirs  and  assigns,  all  the  lands  com- 
prised in  the  will  of  the  said  Sir  John  W.  S.  Gardiner, 
deceased,  to  hold  the  same  to  them,  the  said  plaintiffs, 
to  certadn  ases  therein  declared :  and  it  was  provided  by 
the  said  indenture  of  release  that  it  should  be  lawful  for 
tbeplaindffi  and  their  executors,  &c.  at  any  time  there- 
after, at  the  joint  request  of  Sir  James  fV,  S.  Gardiner, 
and  Frances,  his  wife,  during  their  joint  lives,  and  after 
her  decease,  then,  at  his  request  alone,  to  dispose  of  and 
convey,  either  by  way  of  absolute  sale  or  exchange,  all 
or  any  pert  or  parts  of  the  estates  thereby  released.-p-The 
estate  in  question  is  comprised  in  the  settlement  made 
by  Sr  John  W.  S.  Gardiner,  in  July,  1787,  and  is  situate 
in  the  parishes  of  Tackky,  Cuddesdon,  and  Denton,  and 
a  small  part  thereof  is  in  the  hamlet  of  Wheatley,  in  the 
poridi  qS  Cuddesdon,  and  was  sold  under  the  power  re- 
terved  to  the  plaintiffs  by  the  settlement  made  in  July, 
1807,  and  at  the  joint  request  of  the  said  Sir  James  fV. 
S.  Gardiner,  and  Frances,  his  wife,  according  to  the 
form  prescribed  by  tliat  settlement     The  question  for 
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the  opinion  of  the  court  was,  whether,  under  the  above 
ctrciunstancea,  the  plaintifis  were  entitled  to  recover? 
The  case  came  on  for  argument  this  day»  when 

Mr.  Seijt.  Bosamquei^  for  the  plaintiflBs  having  stated, 
that  if  there  were  any  doabt  on  ihe  conslruction  of  the 
instruments  contained  in  the  case^  as  the  plaintiffii  claimed 
as  heirs  at  law,  they  must  be  construed  benefidaUy  for 
them:  made  five  points;  Ist,  Whether  the  fine  levied 
in  1796,  and  the  deed  declaring  the  uses  of  that  fine, 
efiected  a  revocation  of  the  will  of  Sir  John  WkalUy 
Sanfthe  Gardiner?  And  if  so,  then,  8d^,  Whether  the 
codicil  to  the  will  of  Sir  James  WkalUy  Smythe  Gar* 
diner  amounted  to,  or  had  the  eflEect  of  a  rqiublication 
of  such  will  of  Sir  James  Whallqf  Smgfthe  Gardiner^  ao 
as  to  subject  the  estates  in  Tackle}^  DentWf  and  Ctftf* 
desdon^  comprised  in  the  fine  of  179^  to  the  devises  and 
limitations  contained  in  such  will?  Or,  Sdly,  Whether 
Sir  James  Wiattey  Sng/the  Gardiner'n  codicil  amouuted 
to  or  contained  a  devise  by  implication,  of  the  estates  at 
Tackleyf  DewUm^  and  Cuddesdon^  comprised  in  the  fine? 
Or,  4thly,  Whether  that  codicil  could,  in  any  manner, 
be  conttdered  as  amounting  to  a  confirmation  or  restora* 
tion  of  the  devise  of  these  estates,  contained  in  the  wiU  of 
BkJohn  WhalleySm^  Gardiner  r  And,  5thly,  Whether, 
as  the  routed  manor  of  Wheatiey  was  not  mentioned  in 
the  said  fine,  the  lands  situate  in  the  hamlet  of  fFheatiejf 
passed  by  the  fine?-^With  reqiect  to  the  first,  the  nde 
has  been  most  clearly  laid  down  by  Lord  Ketg^on^  in  the 
case  of  GoodHUed.  Ho^d  v.  O^majf  (a),  whcure  he  sqrs, 
that  <<  he  takes  it  that  the  law  of  the  land  is  now  depyrly 
and  indiqputi^ly  fixed,  that  where  the  whole  estaifce  is 
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ooBtqwd  away  to  uses,  though  the  ultimata  reroraion 
4siim  back  9gaui  to  the  grantor  by  the  same  ioBtrument* 
it  openteB  as  a  rerocation  of  a  prior  wilL''    This  nik 
lias  beai  recognised  in  Doe  d.  DUnot  v.  DUnot  (a), 
where  it  was  hehl>  that  if  a  testator,  after  haying  made 
luB  wSif  levy  a  fine  to  such  uses  as  he  shall  by  deed  or 
will  appoint  and  die  without  making  any  new  will,  the 
will  made  prior  to  the  fine  is  revoked  thereby;  it  waSy 
tbereAxr^  quite  dear  that  the  fine  in  this  case  operated 
ai  a  reiroeation  of  the  will  of  SSr  John  W.  &  Gardiner. 
Seeoodfys  as  to  whether  the  codicil  to  Sir  James  Gar- 
i&ieKs  will  operated  as  a  republication  of  such  wUl,  the  case 
ctGoodtiUed.  WcodAouse v. Meredith {b)w^pre(iady in 
fcinif  and  Lord  EUerAoroughi  in  ddivering  his  judg- 
nMsit(c)  in  that  case^  as  to  this  question,  stated,  that  ^  it 
had  been  settled  in  a  series  of  cases,  that  the  eflEect  of  a 
todaeii  is  to  give  aa  operation  to  the  codicil  per  mc^  and 
indcpsadently  of  any  intention,  so  as  to  bring  down  the 
win  lo  the  date  of  the  codicil  ;'*  that,  therefore,  may  be 
oQQsiderwd  as  a  general  and  established  rule.    This  is  a 
mnch  stronger  case  than  that  of  Bcnoes  v.  Bowes  {d\  as 
there  the  general  rule  was  not  denied,  but  the  codicil 
bcifl^  restrained  to  the  said  lands,  lands  purchased  after 
die  will,  were  adjudged  not  to  pass,  and  Lord  Eldan 
there  observed,  ^  that  although  a  republication  of  a  will 
of  lands  oertainly  speaks  as  of  the  time  of  the  repuUiea- 
tion,  yet  that  in  all  cases  ot  this  kind  which  had  come 
hafive  die  courts  for  decision,  the  only  question  had 
been,   Whedior  the  pardcubr  case  was  or  was  not 
widiia  die  gesieral  ruk?*  And  his  lordsh^>  afterwards 
dffscantfd  on  the  intentkm  of  the  testator  to  be  derived 
fraa  the  eodioL    Here  die  codicil  recites  the  will  of 
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{d)  2  Bos,  3(  Pul.  500. 
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Sir  William  GardineTf  which  operated  to  convey  lands 
to  himself  and  his  sons;  he  therefore  revoked  and  an- 
nulled the  limitation  in  his  own  will  in  &YOur  of  his  son, 
James  Whaliey,     His  object,  therefore^  was,  to  add  no- 
thing to  the  former  will,  but  merely  to  revoke  the  limita- 
tion therein  mentioned.     By  the  subsequent  part  of  the 
codicil  he  confines  the  revocation  of  his  will  to  those 
lands  of  his  own  which  are  situated  in  Lancaster ,  and 
thereby  expressly  negatives  the  application  either  of  the 
will  or  codicil  to  the  lands  in  question ;  it  cannot,  there- 
fore, be  contended,  that  because  the  codicil  operates 
merely  as  a  revocation  of  his  will,  as  to  certain  lands  of 
his  own,  that  it  can  be  carried  to  the  extent  of  giving 
efiect  to  a  devise  of  lands  in  a  distant  comity ;   the 
testator,  therefore,  in  his  codicil  recited  that  the  lands 
he  had  devised  by  his  own  will,  should  be  disposed  of 
in  a  different  way,  confining  himself  to  three  estates,  and 
also  declared  his  will  as  to  the  disposition  of  those  other 
estates.    [Mr.  Justice  Richardson.    The  codicil  contains 
no  general  words  in  confirmation  of  the  wilL]    It  tends 
rather  to  its  revocation ;  for  it  provides  for  the  disposition 
of  lands  to  which  he  had  become  entitled  by  two  prior  wills. 
This  construction  will  not  defeat  the  intention  of  the  tes- 
tator;  and  although  the  lands  in  question  do  not  vest  iq 
his  son  by  hb  will,  as  revoked  by  the  codicil,  they  still 
descend  to  him  as  heir  at  law.    Thirdly,  As  to  whether 
the  codicil  might  be  considered  as  amounting  to  a  devise 
by  implication.     All  implication  is  negatived;  for  the 
testator  thought  be  had  no  power  to  devise  these  lands 
which  had  been  previously  disposed  of  by  Sir  WiUiam 
Gardinery  and  his  brother.  Sir  John  W.  S.  Gardiner. 
Fourthly,  As  to  whether  the  codicil  of  Sir  James  Gar^ 
diner  could  be  considered  as  amounting  to  a  confirma- 
tion of  the  devise  of  those  estates  contained  in  the  will 
of  his  brother,  Sir  John :   It  could  not  so  operate,  unless 
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ha  wfll  were  ooiiflidered  as  new ;  for  oonfinnation  can 
Qoljr  be  of  what  already  has  existence  (a) :  as,  therefore, 
the  eodidl  did  not  amoant  to  a  devise  by  implication,  it 
oould  not  be  ODOsideied  as  containing  a  oonfinnation  of 
the  estates  oompriaed  in  the  will  of  Sir  John  W.  S.  Gar^ 
diner,  fifthly,  As  to  whedier  the  lands  situate  in  the 
hamlet  of  WheatUy  passed  by  the  fine,  as  the  manor  was 
not  mentioned  theran;  and  the  fine  comprehended  all  the. 
lands  in  Cuddesdanj  in  which  the  manor  of  WAeatUywaA 
Btoste^  it  was  sufficiently  large  to  embrace  this  manor. 

Mr.'Serjt.  JBlois^f  for  the  defendant,  was  stopped  by 
the  Court,  who  were  clearly  of  opinion,  that  the  plaintifi 
were  entitled  to  recover  upon  every  point  which  had 
been  raised  by  Mr.  SeQt  Bosanquety  and  accordingly 
directeda 

Judgment  for  the  plaintifis. 


1819. 
Pakkcs 

V. 
BlSCOB. 


(a)  Co.  Utt,  295.  //. 


DUBELL  V.  MaTTHESOK. 

Mm.  Serjt.  LtWy  on  a  former  day  in  this  term,  had  ob- 
tained a  role  fiisi^  that  the  plainti£P  might  ^ve  security 
fixrcosts,  upon  an  affidavit  that  he  was  a  native  of  Si. 
fderdurghy  and  at  present  resident  there. 

Mr.  Serjt.  Orplejf  now  shewed  cause,  on  an  affidavit 
iduch  stated,  that  an  action  was  commenced  by  him  for 
freight,  whidi  became  payable  under  a  charter-part^  firom 
Lndan  to  Bilioa;  that  he  was  now  gone  with  his  vessel 

VOL.  III.  n 


Thursday, 
Feb.  4. 

Security  for 
costs  is  not 
required  from 
a  foreigner 
during  his  ab- 
sence from  this 
couQtrvon 
board  his  own 
ship,  if  he 
reside  here 
part  of  the    * 
year. 


'-^^ 
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to  the  oontinent,  and  expected  to  retutii  in  three  montbi^ 
when  he  would  remain  here  a  considerable  time;  thaC^* 
although  he  was  a  native  ofjS^.  PeterAurgh,  he  resided  in 
this  country  four  months  in  the  year^  and  had  coiitimied 
'  to  do  so  for  the  last  forty  years,  and  that  he  was  fiilly  able 
to  pay  costs.  Herdied  on  thecaseof  >/!?teMi.v.  OgU{a\ 
where  this  court  did  not  require  security  for  costs  ftMa 
aforeign  cq>tain  of  a  ship,  who  was  in  the  haUtof  nav»* 
gating  to  and  from  the  ports  of  this  country. 


Lord  Chief  Justice  Dallas. — In  that  case  the  Court 
held  that  the  plaintiff  was  not  to  be  distinguished  from 
an  English  sailor;  and  the  affidavit  there  Stated,  that 
he  had  no  fixed  place  of  residence;  the  plaintiff  here, 
therefor^  cannot  be  compared  to  him : — ^for  the  principal 
ingredient  in  that  case  was  a  want  of  a  fixed'  place  of 
abode;  but  here  it  is  sworn  that  the  plaintiff  resides  in 
diis  country  for  four  months  in  the  year.  Enough,  there- 
fore^ appears  on  the  face  of  this  affidavit  to  exempt  him 
from  the  necessity  of  giving  security  for  costs. 


JPer  cwutm* 


Rule  discharged. 


(a)  2  Taunt.  253. 
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Feb.  4. 

Tctt  WHS  m  •etioQ  of  cweaant  for  quiet  enjoyroent,  A.  demiset  by 

The  dedmtion  iUled»  that  on  the  Ist  of  Nooember^  ^««««  ^o  ^-^ 

J8(^  by  ft  o^itaiii  iodenfture  mad«^  between  the  de-  hi'lnTeSsTto 

fmdmt  of  the  one  pert,  and  one  Betyamin  Corp  of  the  C.,  and  C.  to 

oilMr  porw  after  icciting  that  by  indentiue  dated  the  l«t  ^^  forutet 

«f«7liimiijj)f,  L801,  and  made  between  Jovi^  Barcky  of  enjoyment 

the  one  port,  and  the  defendant  rf  the  other  part,  Bar-  '^'^**  ^'  *°^  '*" 

«%i  for  the  eoDflderations  therein  mentioned,  demiaed  to  that^I)*'  might ' 

die  Jefisndaat,  his  executors,  adnunistesUurs,  and  aa$ign8,  niaintain  an 

c»tofin  tenenKQU  and  premises  therein  particularly  de.  "^^l^i^^u. 

iofted,  stuote  at  Toiteriigey  in  the  county  of  HerU  on  beine 

fird :  To  hold  die  aame  to  <he  defendant,  his  executors,  f^^  a*  ^^^^  ^' 

•ABmistnrtors,  and  assigns,  from  the  25th  of  Marck^  mide  by  a"'* 

1800,  fiir  twenty«one  years,  subject  to  a  proviso  for  de-  hefore  the  as- 

temuning  die  said  term  at  tlie  end  of  the  first  seven  or  *'^""®°^  ^®  ^• 

finrteen  years:  Yieldmg  and  paying  yearly  to  Barcktjf,  UD.  convert 

his  ban,  or  assigns,  the  yearly  rent  of  ^70,  by  ti^o  even  ^'*®  P''emi«es 

and  equal  half-yearly  payments;  and  which  bdenture  him  by  C. 

fofther  recited,  that  Corp  had  contracted  widi  the  de-  i^^to  pleasure- 

fcndant  for  the  absolttte  purchase  of  sevend  premises  freSildb  s 

diemn  described,  being  part  of  the  teoemrate  therein  thereon,  after 

above-mentioned,  for  the  residue  of  the  said  term  of  ^J»e alignment: 

.  .  ^L       .  J  •    J      .  .1      -"^Wfthathe 

twenty-one  years  then  to  come  and  unesqpAred,  at  the  cannot  recover 

pfk»of<£490>-^Thedefendant,incQnaidei:at}oaihereof|  the  value  of 

had  agreed  to  pay  the  said  annual  rent  of  £10  to  Bar^  mL^J^^mk, 

dbjr.  Ilia  lidffa,.or  itts%n8,>by  virtue  of  tbesaid  ind^iture,  unless  lie  speci- 

andte  pay  and  discharge  all  taises  durinir  the  continuance  ^^^^lly  state  the 
_i?^       .^  ^  ^        .    1        .*•    •pecial  damage 

or  Ite' said  term  of  twenfy^one  years,  and  to  mdemniiy  in  his  declar^ 

Guy,  his.  executors,  administrators,  and  assigns  there-  ^ion. 
ima:   U  «w,  by  die  .firat^mentianed  indenture  wit-  [h^ he  would 
d,  diatfor^he  ponsideimtions  tiiereiniinientiQned,  the  even  then  be 
jj  2  entitled  ? 
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defendant  bargaineil,  sold,  assigned,  and  set  over  (a 
Corp,  hk  executors,  administrators,  and  assigns,  certain 
tenements  and  premises  in  the  first  indenture  described, 
and  part  o^  and  demised  by  the  thereinbefore  in  part  re- 
cited indenture  of  lease,  and  which  were  then  held  under 
and  by  virtue  of  the  same  indenture  of  lease :  To  have  and 
to  hold  the  same  unto  Carp,  his  executors,  administrators, 
and  assigns,  thenceforth  for  and  during  all  the  residue  and 
remainder  of  the  said  term  of  twenty-one  years  therein 
then  to  come  and  unexpired.  And  the  defendant  for 
himself  his  heirs,  executors,  and  administrators,  did 
thereby  covenant  with  Corp,  his  executors,  adminis- 
trators, and  ass^s,  that  it  should  be  lawfol  for  Carp, 
his  executors,  administrators,  and  assigns,  thenceforth 
from  time  to  time^  and  at  all  times  thereinafter,  during 
the  continuance  of  the  said  term  of  twenty-one  years, 
peaceably  and  quietly  to  enter  into  and  upon,  have, 
hold,  use,  occupy,  possess,  and  enjoy  the  said  tenements 
and  premises  thereby  assigned^  or  intended  so  to  be^  and 
every  part  and  parcel  of  the  same,  with  the  appurte- 
nances, and  to  receive  and  take  the  rents  and  profits  of 
the  same  premises,  and  every  part  thereof  without  any 
let,  suit,  trouble,  eviction,  Section,  expulsion,. interrup- 
tion, hindrance,  or  denial  whatsoever,  of,  from,  or  by 
the  said  defendant,  his  executors,  or  administrators,  or 
any  person  or  persons  whomsoever,  and  free  and  dear, 
and  freely  and  clearly,  and  absolutely  acquitted,  exone- 
rated, released,  and  discharged,  or  otherwise^  by  him,  the 
defendant,  his  heirs,  executors,  or  administrators,  at  hit 
or  their  own  costs  and  charges,  in  all  things  wdl  and 
sufiiciently  protected,  saved  harmless,  and  kept  indemni- 
fied of,  from,  and  against  all  and  all  miM^f^^r  of  former 
and  other  gifts,  grants,  &c,  at  any  time  theretofore  or 
thereafter  to  be  nuule,  done,  committed,  or  suflfered  by  the 
defendant,  his  executors,  or  administrators,  or  any  other 
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person  or  persons  ;    By  virtue  of  which  assignment  Corp 
entered  upon  the  premaaes,  and  became  possessed  thereof, 
and  being  so  possessed,  on  the  2d  of  January^  1804,  by 
a  certain  other    indenture,  made  between  Corp  of  the 
one  part  and  the  pLiintiiFof  the  other,  it  was  witnessed, 
that  For  the  considerations  therein  mentioned,  Corp  bar- 
gained, sold,  assigned,  transferred,  and  set  over  to  the 
{JuntjffAe  lands  and  premises  so  assigned  to  him,  Corp  : 
To  bare  and  to   hold  the  same  unto  the  plaintiff  hLi 
e&ecators,  administrators,  and  assigns,  for  and  during 
sU  the  rest,   residue,  and  remainder  of  the  said  term 
o(  twenty-one  years  then  jet  to  come,  and  unexpired : 
By  viitiie  of  which  last-mentioned  indenture  the  plaintiff 
entered  into  and  upon  the  assigned  premises,  and  be- 
came  and   was  possessed  thereof.— -The  plaintiff  then 
averted  Kis  general  performance,  and  assigned  for  breach, 
that  he  had  not,  nor  could  he,  from  time  to  time,  and 
at  all  tunes,  since  the  assignment  to  him  of  the  said 
denuaed  premises,  as  aforesaid,  and  during  the  conti* 
nuance  of  the  remainder  of  the  said  term  of  twenty*one 
years  in  the  said  first*mentioned  indenture  speciiied, 
peaceably  and  quietly  have,  hold,  use,  occupy,  possess, 
and  enjoy  the  said  lands  and  premises  so  assigned  and 
granted  by  the  defendant  to  Corp,  and  by  Corp  to  the 
plaintiff  as  aforesaid;  nor  could  he  receive  or  take  the 
rents  and  profits  thereof  without  the  let,  suit,  trouble,  evic- 
tion, gection,  expulsion,  interruption,  hindrance,  or  denial 
o^  from,  or  by  the  defendant,  or  any  person  or  persons 
whon^oever;  for  that  Barclay,  after  the  making  of  the 
said  first-mentioned  indenture,  and  during  the  said  term 
of  twenty-one  years,  to  wit,  on  the  first  day  oi  January ,  , 
1810,  and  continually  from  thence  until  and  at  the  time 
of  the  eviction  and  expulsion  he)*einafter  mentioned,  had 
kwfiil  right  and  title  to  the  said  premises  so  assigned 
by  the  defendant  to  Corp^  and  by  Corp  tb  the  plaintifl^ 
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18 1  g.         as  aforesaid,  by  reason  of  a  certain  forfeiture  of  the 
Lkwis        ^^  premises  before  then  committed  by  the  defendant, 
V.  for  a  breach  of  covenant  contained  in  the  said  indoi- 

Campb£ll.  ^yj.^^  j^^gj  January  1,  1801,  aforesaid;  and  haviiigsuch 
lawful  right  and  title,  to  the  same  premises  after  the  said 
assignment  thereof  to  the  plaintiff  as  aforesaid,  and  during 
the  said  term  of  twenty-one  years  in  the  said  firsUmen- 
tioncd  indenture  specified,  to  wit,  on  the  1 1th  of  August^ 
1811,  entered  into  and  upon  the  same  premises,  with 
the  appurtenances,  and  in  and  upon  the  said  possession 
of  the  plaintiff  thereof,  and  ejected,  expelled,  put  out, 
and  amoved  the  plaintiff  from  and  out  of  the  possession 
thereof,  and  kept  and  continued  him  so  thereof  ejected, 
expelled,  and  amoved  from  thence  for  a  long  time^  to  wit, 
from  thence  hitherto,  whereby  the  plaintiff  hath  not  only 
lost  and  been  deprived  of  the  use,  benefit,  and  advantage 
of  the  said  premises  so  assigned  to  him  as  aforesaid,  but 
hath  also  been  forced  and  obliged  to,  and  hath  neces- 
sarily paid,  laid  out,  and  expended  divers  sums  of 
money,  amounting  together  to  a  large  sum  of  money, 
to  wit,  the  sum  of  i^SOO,  in  endeavouring  to  defend  his 
possession  of  the  said  premises  against  Barday,  and  hath 
also  lost  and  been  deprived  of  divers  other  large  sums 
of  money,  in  the  whole  amounting  to  a  large  sum  of 
money,  to  wit,  the  sum  of  .£2000,  by  the  plaindffpaid, 
laid  out,  and  expended,  in  and  about  the  altering,  im- 
proving, and  ornamenting  the  same  premises,  contrary 
to  the  form  and  effect  of  the  said  first  indenture^  and  of 
the  covenant  of  the  defendant  by  him  made  vidth  Carp 
and  his  assigns,  in  that  behalf  as  aforesaid. 

The  defendant  pleaded,  1st,  rum  est  factum^  as  to  his 
indenture  of  the  1st  of  Naoember^  1803;  2dlyj  a  Kke 
plea  as  to  Cm^%  indenture  of  the  2d  oi  January^  180*; 
Sdly,  that  Barclay  did  not  enter  upon  the  premises  so 
assigned  as  aforesaid,  nor  did  he  evict  the  plainllff  from 
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die  pCMeadon  diereof ;  4tlily,  that  aAer  die  Ibrfdture,  and 
befinne  atiy  eviction  of  th«  t^laintiff  by  Baardajf^  he^  Bar^ 
digf,  ratified  the  pdamtiff's  title,  and  that  by  virtue  thereof 
he  has  ever  since  peajoeably  held  and  still  holds  the  said 
lands  so  asa%ned  to  him  as  aforteiid ;  and,  5thly,  that 
the  plaintiff  held  and  mfoyed  Ae  premises  t^  the  leave 
or  liooise  of  £are%.— The  plaintiff  added  a  similiter  to 
the  three  first  pleas,  and  todc  issue  on  the  fourth  and  last 
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At  the  Hial  of  the  cause  before  Mr.  Justice  BmrougAj 
at  Waiminsierf  at  the  sittings  after  the  last  Hilary  term, 
the  deeds  mentioned  in  the  declaration  were  duly  proved, 
sA  well  as  the  eviction  of  the  plaintiff  by  a  judgm^t  in  an 
action  of  qectcnent,  and  by  the  writ  of  possession,  and 
return  thereto. — As  to  the  value  of  the  premises  at  the 
time  the  plaintiff  was  evicted,  a  surveyor  was  called, 
who  was  presmt  when  the  writ  of  possession  was  exe^ 
cnted,  who  had  long  known  the  premises;  and  who  stated 
that  the  plaintiff  had  made  several  additions,  which  con- 
sisted of  a  coach-house^  and  other  out-buildings;  and 
that  he  had  converted  the  land  in  question,  which  con- 
auted  of  eig^t  acres,  into  pleasure-grounds;  and  that  the 
survqror  estimated  these  improvements  at  £^50;  and 
that  the  property  without  ih&n  was  worth  «£d(K> :  it  was 
also  admittnd  that  aU  the  buildings  were  erected  by  the 
plaintiff  stnoe  the  defendant's  assignment  to  Carp;  and 
that  they  were  contiguous  to  his  other  property.  The  jury 
fimnd  a  verdict  for  the  plaintiff  for  £7B0j  when  it  was 
sttbniitted  for  the  defendant,  that  he  was  not  entitled 
to  recover  more  than  the  value  of  the  premises  without 
the  improvements.  The  learned  judge,  therefore,  re- 
served the  question  feu*  the  consideration  of  the  court, 
nHiether  the  defendant  was  answerable  to  the  full  extent, 
and  whether  it  was  properly  laid  in  the  declaration  as  a 
special  damage,  as  the  'buildings  were  erected  by  the 
plaintiff  himself  since  the  assignment;  or,  whether  the 
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meesure  of  damages  ou^t  not  to  be  £900^  whioh  was 
the  value  of  the  premises  at  the  time  of  the  assignment ; 
'  but  he  was  strongly  inclined  to  thiiik  that  the  plaintiff ' 
was  only  entitled  to  recover  <£dOO« 

Mr.  Serjeant  Lens^  in  the  course  of  the  last  term,  had 
obtmned  a  rule  nisif  that  the  entry  of  final  judgment  on 
this  verdict  mig^t  be  stayed,  or  the  damages  reduced  to 
j€300  :  he  submitted,  ^rf/,  as  to  the  arrest  of  judgment, 
that  this  action  could  not  be  mdntained,  as  there  was 
no,  privity  of  contract  or  estate  between  the  plaintiflf 
and  defendant,  and  that  if  any  actbn  were  maintain- 
able^ it  ought  to  have  been  brought  in  the  name  of 
Carpy  with  .whom  the  covenant  was  altered  into  by  the 
plaindfT;  that  there  was  no  privity  in  respect  of  the 
estate,  either  by  the  common  law,  or  by  the  statute 
32  Hen.  8.  cap.  84.,  so  as  to  entitle  an  assignee  to  main- 
tain an  action  of  covenant  in  his  own  name,  as  the  de- 
fendant had  parted  with  his  whole  estate  and  interest  in 
the  land  assigned  to  Carp;  and  there  was  afterwards  no 
privity  of  estate  between  the  defendant  and  Corp,  or  the 
plaintiff;  the  defendant,  having  no  reversion  left  in  him, 
could  not  have  distrained  for  rent  reserved  on  the  assign- 
ment to  Carpf  for  he  had  assigned  all  his  interest  to 
him.  Secondly f  as  to  the  damages;  that  at  all  events 
the  verdict  must  be  reduced,  as  the  plaintiff  was  only 
entitled  to  recover  the  value  of  the  property  at  the  time 
of  the  assignment  of  the  lease,  and  not  for  the  improve- 
ments made  by  him,  for  these  improvements  formed  no 
part  of  the  value  of  the  term ;  and  the  special  damage 
ollq^  in  the  declaration  was  for  payment  of  a  sum  of 
money  about  the  altering,  improving,  and  ornamenting 
the  same  premises  contrary  to  the  form  of  the  covenant 
made  by  the  defendant  with  Corp :  these  erections  were 
not  assigned  by  the  defendant  to  Corp,  and  therefore 
the  judgment  must  either  be  arrested,  or  tlie  damages 
reduced  to  .£300. 
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Mr.  Seijt  JBbsoitgii^^  iK>w  diewed  causey  and  observed,  I619. 

OS  to  the  first  point,  namely,  wUether  the  action  was        Lswia 
maintainable^  on  the  ground  that  there  was  no  privity  «. 

oT  estate  between  the  plaintiff  and  defendant,  and  that  Camfbill. 
the  latter  had  no  reversion :  the  statute  of  32  Hen*  8. 
was  not  at  all  applicable:— Hie  defisndant  assigned  the 
remainder  of  his  interest  in  the  term  to  Corpi  having 
entered  into  4he  covenant  in  question;  and  it  has  been 
said  that  there  is  no  privity  of  estate,  because  he  has  no 
revenion  left  in  him,  or  can  be  considered  as  a  tenant 
with. respect  to  the  present  plaintiff:  but  that  is  not 
the  principle  as  to  privity  of  estate;  such  privity  de« 
pends  on  whether  the  person  claiming  the  benefit  of  the 
estate  has  a  remedy  by  an  action  of  covenant  against 
the  covenantor.  If  a  person  make  over  an  estate  in 
fee^  with  a  covenant  or  warranty  annexed  to  the  deed  • 
f^conv^ance  when  the  estate  is  disposed  of  in  fee,  no* 
thing  is  left.  The  law  as  to  warranty  is  laid  down  in 
SkeppardCs  Touchstone  (a),  where  it  is  said,  that  <<  all  those 
that  are  parties  to  a  warranty,  that  is,  such  as  are  named 
in  the  deed  regularly,  shall  take  advantage  of  the  war- 
ranty :  as  if  one  doth  warrant  land  to  another,  his  heirs, 
and  assigns;  in  this  case  both  the  heirs  and  assigns  may 
take  advantage  of  it,  and  they  both  may  vouch  or  rebut, 
or  have  a  warraniia  charia,  so  as  they  come  in  in  privity 
of  estate ;  for  otherwise  the  heirs  or  assigns  cannot  vouch 
or  have  a  warrantia  charUe!*  So^  if  one  grant  to  war- 
rant land  to  another,  his  heirs,  and  assigns,  the  heirs  or 
assigns,  heirs  of  the  assignee^  or  assignee  of  the  heirs  of 
the  feofiFee,  or  assignees  of  assignees,  in  infinitumj  shall 
take  advantage  of  the  warranty;  and  therefore,  if  one 
enfieoff  A.  and  B.  habendum,  to  them  and  their  heirs,  and 
warrant  the  land  to  them,  their  heirs,  and  assigns,  and 


r- 


(a)  Cap.  8.  page  198. 
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Am  die^  and  &  doth  nmrive  a&d  die^  and  hit  hetn  en- 
fieoff  O,  C.  shdi  take  advMAtage  of  this  warratitrt  as 
aangnee*  The  same  doctrine  which  appliea  to  warrantjr 
holds,  if po«ible»  still atriMigtr  in  corenant;  and  in  Fwr^ 

fre^h  case  {a)  Coke  dted  the  case  olBandaU  v.  JBffribr  (i)» 
where  B.  covenanted  that  if  jR.  pay  £W0  to  him  m  his 
Bsngns  befinre  such  a  day^  he  would  stand  seised  to  his 
use  in  fee,  and  before  the  day  B.  enfeoffed  one  W.  of  the 
land,  at  which  day  the  money  was  tendered  to  ff^.,  it 
was  adjudged  that  it  was  due  to  him  as  assignee  of  the 
land,  and  not  to  B.,  who  was  the  covenantor.  In  Midr- 
dlemore  v.  Ofoodale  {c)  it  was  hdd,  that  if  A.^  sdeed  of 
lands  in  fiee,  conv^  them  by  deed  indented  to  A,  and 
oovanant  wxdi  B.,  his  heirs  and  assigns,  to  m^e  further 
assurance,  and  after  £.  caayrefeA  it  to  C«,  who  oonveyed 

■  it  to  i>«,  and  after  2>.  required  A  to  mdce  another 
assurance  according  to  the  covenant,  and  he  refosed,  2>. 
might  have  an  action  of  covenant  against  A^  by  the 
crnnmon  law,  as  assignee  to  JB.  In  the  present  case  the 
whole  of  the  defisodant's  estate  was  assigned  over  to  Ci^9 
and  the  ass^nee  was  entided  to  the  benefit  of  the  covenant^ 
not  by  the  benefit  to  be  derived  from  the  statute  ciHen.  8.9 
but  by  the  common  law.  A  covenant  must  be  expomided 
more  beneficially  than  a  warranty  {d)i  the  plaintiff  hare 
may  maintain  the  action  as  assignee,  because  the  covenant 
is  fiir  quiet  enjoyment,  and  relates  to  the  land.  Noke  v. 
Amier  {e)  was  an  action  of  covenant  relating  to  a  term 
for  years,  and  brought  by  the  assignee  <^  an  assignee 
against  the  assignor ;  and  there  a  lessee  for  years  assigned 
over  his  term  by  deed  to  J.  &,  and  covenanted  that  «7I  & 
and  his  assigns  should  enjoy  the  land  during  the  term 


(a)  Moore,  243,  S,  C.  Finer,  Abr.  Covenant, K.  10. (b)  14 

Eliz. (c)  Cro. Car. 503— 505.  1  7?o&'8^iAr.52I,  pl.6.  S.C. 

{d)  Co.  Lilt.  384,  b. {e)  Cro.  Eliz.  373,  id,  436. 
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^rftJNitttintemAptiont  iAenrMd*j:&  imigM  fl^rtr  Im         ifi». 
term  by  parol,  md  the  awigwaej  bring  ditterbed>broti^        Lswu 
covcnotit,  and  die  couirt  held  that  it  wdl  l«y»  although      _     r 
the  fHagnment  was  but  by  pand,  beoanaa  there  was  a 
jnvfkj  of  estate;  and  that  where  a  oovenant  is  annexed 
to  s  thing  which  <cxf  its  natoie  cennot  pass  without  deed 
atfint,  insach  case  the  assignee  oti|^  to  be  in  by  deed, 
othetwise  he  should  not  ha?e  advantage  of  a  covenant; 
bat  where  a  oovenant  was  not  to^  but  ran  with  the  estate^ 
the  assignee  should  have  cof  enant  without  shewing  any 
deed  of  assignment;  and  Coke,  who  was  then  the  attor- 
Dey-general,  and  the  defendant's  counsd,  admitted,  that 
the  law  was  clearly  so:  That  case^  therefore^  both  in 
fiwt  and  principle^  was  similar  to  the  present,  and  is 
an  anthori^  precisely  in  point.    It  is  not  necessary,  to 
create  a  privity  of  estate  that  the  covenantor  should  have 
a  part  of  such  estate  remaining  in  him.    The  cases  of 
irebbr.SMttteBia),  and  Siakes  v.  JBamtf  (i),  were  de- 
cided on  oofenants  between  a  mortgagor  and  mortgagee^ 
and  nodiii^  vested  in  the  latter  but  the  equity  of  vch 
desaption;  and  the  questions  there  were^  whether  co- 
▼enanta  made  between  a  mortgagor  and  mortgagee  ran 
widi  the  land,  so  as  to  charge  the  assignee  of  the  mmt- 
gigor;  and  in  the  one  case  it  was  held,  that  the  covenants, 
j»0t  being  made  with  the  person  who  had  the  legal  estate^ 
did  not  nm  with  the  land,  and  that  the  assignee  of  the 
■ottgagee  could  not  maintain  an  action  on  them;  and 
in  die  other,  that  the  mortgagor  hunaelf  might  mamtain 
RMJi  action,  the  covenants  being  in  gross.— -With  respect 
to  the  seoond  point,  whedier  the  plaintiiT  is  entided  to 
recover  the  whole  amount  of  the  damages  found  by  the 
jury,  the  only  feasible  ground  of  objection  is,  that  the 


(«)  3  Term  lUp.  393 {b)  W.  678. 
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vpecial  damage  i«  not  properly  laid  in  the  declaration.  Aa 
to  the  buildings  having  been  subsequently  placed  on  the 
land,  no  authority  has  been  dted  to  shew  that  the 
plaintifF  is  not  entitled  to  recover  their  value ;  and  it 
cannot  be  contended  that  he  nnist  be  tied  down  to  the 
value  at  the  time  of  the  assignment.  It  was  not  at 
nil  necessary  to  Megs  a  special  damage  in  the  dedarar- 
tion,  as  the  gravamen  of  which  the  plaindff  ccnnplains, 
and  for  which  he  sought  to  recover  damages,  was  hia 
being  turned  out  of  possession,  and  thereby  deprived  of 
all  the  benefit  which  he  might  derive  by  continuing  in 
the  premises;  not  in  such  condition  as  they  might  be 
when  the  assignment  was  made,  but  in  the  like  state  as 
when  the  injury  accrued  to  him ;  besides,  the  damage 
he  sustained  was  direct,  and  not  consequential,  and 
therefore  it  was  unnecessary  to  state  the  special  damage. 
If  a  person  has  put  an  impoverished  estate  into  a  com- 
plete state  of  cultivation,  and  bring  a  similar  action  to 
the  present,  he  would  be  entitled  to  recover  the  full 
value  when  the  injury  was  done :  if  the  damage  were 
consequential,  it  is  necessary  so  to  state  it  in  the  declara- 
tion ;  but  here  it  was  not  so,  for  the  injury  was  imme- 
diate, and  the  necessary  efiect  was,  that  the  plaintiff  was 
ejected  of  the  residue  of  his  term  from  the  whole  of  the 
premises  assigned  to  him,  and  all  the  advantages  belong- 
ing to  them,  and  deprived  of  every  benefit  that  he  might 
derive  from  their  enjoyment;  he  dierefore  is  oititled  to 
a  foil  compensation  for  the  loss  l^e  has  sustained,  and  he 
has  stated  such  loss  to  have  arisen  in  the  expenditure  of 
a  large  sum  in  the  altering,  improving,  and  ornamenting 
the  premises ;  diat,  therefore,  is  a  sufficient  statement  The 
verdict  was  found,  not  on  the  expenditure  made  by  the 
plaintiff,  but  on  the  actual  value  of  the  premises  at  the 
time  of  his  eviction,  and  ornamenting  and  improving  are 
sufficient  in  terms  to  cover  the  erection  of  the  buildings. 
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Od  both  groundsy  therefore^  the  platutiff  is  entitled  to 
retain  his  verdict 

Mr.  Serjt.  Lensj  and  Mr.  Seijt  HiModcy  in  suppoit 
of  the  nde. — ^This  application  is  founded  oh  legal  prin- 
ciples: it  being  a  rule  of  law  that  a  chose  of  action  cannot 
be  assigned,  so  as  to  entitle  the  assignee  to  an  action  in 
his  own  name.  The  statute  32  Hen.  8.  does  not  extend 
a  remedy  beyond  that  afforded  by  the  comnum  law.  The 
plaintiff  should  have  brought  an  action  on  the  privity  of 
contract  between  Corp  and  the  defisndant;  and  it  should 
therefore  have  been  commenced  by  him  against  Corp^ 
who  would  then  have  his  remedy  against  the  defendant: 
and  this  being  an  acdon  for  quiet  enjojwent,  does  not 
fall  within  the  cases  relative  to  fee  and  inheritance,  and 
therefore  does  not  run  with  the  land.  The  case  otNtAe 
▼•  Awder  is  therefore  ina{^licable.  [Lord  Chief  Justice 
IMiIku4 — ^Tbe  covenant  in  this  case  runs  with  the  land, 
and  lunds  the  as^gnees,  and  an  assignee  of  an  assignee 
may  mainfsin  an  action  of  covenant,  as  an  executor  of 
an  executor  may  do;  and  at  present  I  think  the  case  of 
Note  V.  Jwder  is  precisely  in  point,  and  decides  the 
present  question.]  A  distinction  has  been  drawn  be-^ 
Iween  a  warrant  and  a  term  for  years,  and  if  the  prin- 
ciples were  so  broad  as  have  been  contended  fw,  the 
statate  of  f£r».  8.  need  not  liave  been  passed;  but 
fay  that  statute  it  is  not  enough  that  a  party  shall  be- 
come privy  after  the  estate  has  been  granted,  for  it  is 
neeesMiy  that  he  must  have  the  reversion;  with  the  ex- 
ccptioot  therefore,  oiNoke  v.  Jwder,  there  are  a  number 
of  other  cases,  to  shew  that  warranties  t.#  solely  with 
the  inheritance  of  the  bnd,  and  do  not  ai)f>ly  to  chattel 
interest :  the  case  of  Noke  v.  Awder  cannot,  tlierefore^  be 
supported,  because  it  is  not  only  contrary  to  the  statute 
52  Hen.  8.,  but  to  all  the  subsequent  cases.    In  order  to 
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sopport  llik  acdcm,  then  must  be  either  a  privity  of  €cm- 
tract  or  estate  between  the  plainti£F  and  defendant;  and 
a  privity  of  estate  can  only  subsist  between  the  lessee  or 
hiaafldgnee  ID  possession  of  the  estate^  and  the  assignee 
of  the  fferarsiaDer.    In  Middlemorcy.  Goodale  the  pertgr 
was  in  penesBien  at  the  dme  the  action  was  brought, 
and  dMve  is  no  case  where  aa  action  has  been  com- 
aacBoed  by  the  assignee  of  a  lessee^  except  i^^ainst  the 
pai^  in  possessioD:  here,  the  defendant  had  no  rever- 
sion*  and,  oonsequendy,  there  eonld  he  no  privity  of 
oontvact  between  him  and  the  plainti£    Thk  aedon^ 
therefore,  if  masntainable  at  all,  must  be  so  by  the  32 
Hen.  8^  which  seems  to  have  created  a  pri^  of  con^ 
tract,  IB  respect  of  die  estate  as  between  the  aa^gneesof 
the  reversioner  and  lessees  or  their  aaagaees;  the  sta- 
tute tborefore^  annexes,  or  rathev  creates,  a  privity  of 
ocmtract  between  those  who  have  a  privity  of  estate^  and 
wh^i  the  Mie  fidls,  the  other  fafls  with  it.    In  Ishertoood 
T.  OUknow  (a),  which  was  an  action  brought  by  the 
remasnder  nnua  upon  a  lease  granted  by  the  first  tenant 
ibr  life  under  a  rent  reserved  to  the  lessor,  and  to  such 
edier  person  as  for  the  time  being  should  be  entided  to 
the  fre^old  or  inheritance,  and  the  lessee  covenanted 
with  the  lessor,  his  heirs,  and  assigns,  to  pay  such  roit. 
Lord  Nlenbormsgkj  in  delivering  bis  judgment  (^),  inti- 
mated an  opinion,  that  aphuntiiB^  as  assignee,  at  common 
law  could  not  matntain  oovenaat,  because,  if  he  oauld, 
the  provision  m -the  stat  82  Hen.  6.  would  have  been  in 
a  great  d^ee  unnecessary.    The  better  ofHuioa  is,  diae 
the  assignee  d  ihe  reversion  cannot  maintain  an  acdon 
ef  cbvemmt  4u»common  law,  and  which  appears  to  be 
dearby  the  preamble  of  that  statnte.    La  furtherance 


(a)  3  Manle  &  Sei.  361.*— -(6)  I<i.  394* 
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and  sapport  of  tbfe  poadoo,  ihe  cases  of  TkurOy  v. 
I*aU{a),  TknOe  v.  ConmaU  (&),  JOarier  v.  Damer{e\ 
sad  the  opiBioa  of  JUwd  JE^ityew  in  ITfM  V 
are  dedsire:  tlie  prcMOt  acUoBf  tlierefiare»  could  not 
hnre  heea  maintained  at  cobotiiob  kw^  and,  if  sap- 
portable  at  all,  must  be  so  fay  the  82  Hen.  a.;  that 
itatBte  eKtends  only  to  oofenanlB  which  nm  with  the 
Issdt  or  ladier  with  the  estate  In  the  land,  and  cannot 
apply  to  him  who  is  in  possessicm  of  another's  estate^ 
^encef^s  case  (e);  the  statute,  therefor^  only  contumea 
tlie  oootract  as  annexed  to  the  estate,  and  here  there  is 
no  fevcfsion  in  the  defieadant^  neither  docs  it  fellosir,  as 
of  conwqpieiKX^  that  he  has  any  estate:  this  action,  there- 
fiirc^  is  not  gnstainable  dthtt  by  the  common  hm  or  the 
tfstate;  becanse^  in  order  to  bring  it  within  the  provi^ 
MBS  of  the  lattery  the  person  against  whom  it  is  bronghc 
arast  ha.Te  a  leversimiary  interest  This,  too,  is  m^rdy 
adbsf  iaac<ion,andthcsefi>renotas8i(pable;  and  Lord 
&190f^ia1hecaseafl^i?M▼.ib»fl^(/V8aid^  "^itis 
not  saffident  thet  a  GOTonant  is  concerning  the  land,  bal^ 
in  Older  to  make  it  nm  with  the  land,  there  must  be  m 
prifity  of  estate  between^diecorenanting'parties."  Here, 
neb  privity  coold  ondy  eodst  in  the  defendant,  whilst  he 
hMt  a  reversionary  interest;  for,  if  a  tenant  fixr  a  teem  of 
yews  lease  f<»'  a  less  term,  and  assign  his  sesiernon,  and 
die  asriflnfr  take  a  oonveyanoe  of  the  fee  by  winch  hia 
Sormer  reversionary  interest  is  merged,  the  coreBanta 
;  to  that  reversionary  intereat  an  ifereby  esctin-' 
Whexe  dbere  ia  no  reveouon  a  person  cannot* 
Sttxtm  br  vent,  biKt  meacfy  take  advantage  of  a  condi- 
tion tmken.  In  an  anoi^moBs  case(g),  it  was  helct  that 
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if  a  lessee  tar  thirty  years  lease  to  another  for  ten  years, 
he  was  no  assignee  within  the  statute  82  Hen.  8.,  for  he 
was  not  tenant  to  the  first  lessor:  that  case,  therefore, 
determined  that  the  drfendant  most  have  an  inunediate 
reversion  dependent  on  the  estate  of  the  person  by  whom 
the  action  is  brought  This  is  an  assignment  of  a  mere 
chattd  interest,  and,  therefore,  not  like  the  case  of  a 
covenant  by  a  vendor  of  an  estate  in  fee^  which,  although 
it  ndgfat  be  considered  as  passing  to  the  assignee  of 
the  vendee  at  common  law,  yet  that  cannot  be  consi- 
dered as  an  authority  on  the  present  question.  The  de- 
fendant here  was  merely  a  termor,  and  that,  therefore, 
distinguishes  this  case  from  that  otMiddlemore  v.  Goodale. 
What  difference  is  there  in  the  contract  between  the 
d^sndant  and  Corp  and  the  demise  of  personal  pro- 
perty ?  In  Spencef^B  case  (a)  it  was  resolved,  **  that  if  a 
man  leases  sheep,  or  any  other  personal  goods,  for  a 
time^  and  the  lessee  covenants  for  him  and  his  assigns  to 
deliver  the  like  cattle  or  goods  at  the  end  of  the  time  as 
good  as  the  things  letten  were^  or  such  price  for  them, 
and  the  lessee  assigns  them  over,  this  covenant  shall  not 
bind  the  assignee;  for  it  is  but  a  personal  contract^ 
and  wants  such  privity  as  is  between  the  lessor  and  lessee, 
and  his  assigns  of  the  land,  in  respect  of  the  reversion. 
But  in  the  case  of  a  lease  of  personal  goods,  there  is  not 
any  privity  nor  any  reversion,  but  merely  a  thing  in 
action  in  the  personalty,  which  cannot  bind  any  but  the 
covenantor,  his  executors,  or  administrators,  who  repre- 
lent  him.''  [Mr.  Justice  Burrough. — The  defendant 
sdll  holds  the  remainder  of  the  premises  originally  de« 
miMd,  and  he  only  assigned  the  residue  of  his  term  to 
Ccrp^  of  a  small  part  of  them :  how,  therefore^  can  the 


(a)  5  Rep.  17.       j^^ 
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court  intend  that  he  has  parted  with  all  hb  interest,  or 
that  his  estate  is  forfeited?]  A  forfeiture  must  be  aitire, 
and  cannot  be  for  a  part  only.  In  Noke  v.  Auoder  it 
does  not  appear  that  Kir^  had  no  reversion,  or  the  ob- 
jection there  raised  would  be  applicable  to  this  case;  but 
the  question  there  was,  whether  an  assignee  could  have  an 
action  of  covenant  without  a  profert?  and  it  was  held  that 
he  might:  but  in  this  case  there  is  neither  privily  nor  re- 
version, but  it  is  merely  a  chose  in  action ;  and  the  subse- 
quent cases,  which  have  been  recognised  by  the  authori- 
ties of  Lord  Kenyan  and  Lord  EUenborough^  in  those  of 
WM  V.  Russell^  and  Isherojood  v.  Oldknaw,  tend  to  shew 
that  this  action  cannot  be  sustained.  With  respect  to 
the  second  point,  as  to  the  reduction  of  damages,  they  can 
a|;^ly  only  to  the  state  of  the  premises  when  they  were 
assigned,  and  the  plaintiff,  by  his  declaration,  has  con- 
fined himself  to  those  only  which  were  applicable  to  the 
land,  and  therefore  cannot  recover  ultra  £SQO.  Tlie 
buil<£ngs  were  wholly  distinct  from,  and  not  erected  for 
the  purpose  of  improving  the  land.  The  damages,  as 
Inid  in  the  declaration,  did  not  arise  from  a  breach  of  the 
defendant's  covenant.  The  plaintiff  stated  that  he  has 
been  deprived  of  ^2000,  paid  by  him  abput  the  altering, 
improving,  and  ornamenting  the  "same  premises;''  these 
premises  can  only  mean  the  land,  and  not  the  buildings 
subsequently  erected  by  him.  These  improvements  were 
made  by  the  plaintiff  himself,  and  not  by  Corp^  who 
assigned  the  premises  to  him ;  his  remedy,  therefore,  is 
i^ainst  Carp^  and  not  against  the  defendant;  and  the 
damages  cannot  be  enhanced  by  these  improvements 
having  been  made  as  contiguous  to  the  plaintiff's  estate* 
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Mr.  SeijL5o5angrMrf,  in  reply,  observed,  as  to  the  cases 
that  had  been  decided  subsequently  to  the  passing  of  the 
statute  32  Hen,  8.,  that  they  merely  determined  that  an 
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actioD  of  diis  description  is  maintaaiable  at  common 
Uw;  the  principle  to  be  considered  here>  is,  whether  this 
is  a  covenant  that  runs  with  the  land?  If  so^  an  assignee 
may  have  the  benefit  of  the  covenant  The  statute  of 
Henry  8.  applies  solely  to  grantees  of  reversions,  be-^ 
oause  it  is  not  clear  what  covenants  may  be  annexed  to 
a  reversiiMi ;  but  if  the  covenant  appertains  to  land,  it 
runs  with  it :  and  a  covenant  for  quiet  enjoyment  does 
so.  In  Spencer"^  case(«),  it  was  said,  that  if  a  Prior 
C0v«santed  with  B*  to  sing  in-  a  chapel  in  his  m«ior 
§or  him  and  his  servants,  that  the  assignee  of  the 
manor  should  have  covenant  for  a  default,  because  it 
was  annexed  to  the  manor;  but  in  that  case  there  waa 
BO  privity  of  estate  between  the  Prior  who  cov^ianted  to 
sing,  and  the  lord  of  the  manor :  the  covenant  with  the 
lord  and  his  assigns  ifi>  therefore,  analagpus  to  an  estate 
.  in  fee. 


Lord  Chief  Justice  Daixas*,— Tlus  case  has  been  very 
ably  argued,  and  at  great  length;  but,  after  all^  I  think 
that,  both  as  to  the  facts  and  law,  it  lies  in  a  very  narrow 
compass.  First,  then,  as  to  facts.  Barclay  was  the 
origiiial  lessor,  who  demised  the  premises  in  question  by 
lease  to  the  defendant,  Who  assigned  his  interest  to  Corp^ 
and  Corp  to  the  plaintiC  The  defendant  was  evicted 
for  a  forfeiture,,  in  consequence  of  which  the  plaintiff  waa 
ejected  by  BarcUy^  and  brought  his  action  against  die 
defendant,  anJnot  Corpy  who  assigned  the  premises  to 
him.  The  question  is^  whether,,  under  these  circum- 
stances^ this  actbn  is  well  brought?  This  depends  en*- 
tirely  on  the  construction  of  the  covenant  between  the 
defendant  and  Corp^  and  under  which  the  latter  entered 


(a)  5  Rep.  ]8. 
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into  the  poieeastan  of  die  premises.     It  is  a  covenant 
made  by  the  defendant  with  Corp  and  his  assigns  for 
<pii«t  cigoyment      Is  not  that  a  covenant   with  the 
asngnees  of  Corp^  and  can  it  be  said  that  it  is  a  cove-     Campbell, 
nant  which  does  not  ran  with  the  land?    I  am  clearly 
of  opimon  that  it  does.    A  distinction  may  be  drawn 
between  tfaoie  covenants  which  are  collaterai  with,  and 
those  whieh  are  inherent  in  the  land:  but  this  was  a 
oorenant  by  the  defiendant  for  the  peaceable  enjoyment 
of  land,  and  the  terms  of  soch  covenant  arey  that  Corp 
and  his  asdgns  shall  peaceably  hold,  use,  and  occupy 
the  sune  from  time  to  time,  withoot  any  let  or  interrupt 
tion  by  the  defendant,  or  any  other  persons  whomsoever. 
As,  therefor^  this  is  a  covenant  wlndi  rona  with  the 
land,  there  is  a  privity  of  contract,  if  that  were  necessary ; 
bat  at  aU  events,  even  if  that  were  not  so,  there  is  a 
privity  of  estate.   Of  this  I  think  there  can  be  no  doubt, 
in  the  case  of  a  lessor,  the  rule  of  law  is  clear ;  namely, 
that  an  express  covenant  by  a  lessee  is  binding  on  him 
daring  the  continuance  of  die  term,  althouf^  it  might 
be  broken  after  he  has  assigned  his  interest  to  another. 
It  has  been  said,  that  that  rule  is  founded  on  the  prin- 
ciple^ that  the  lessor  has  a  privity  of  estate,  because  he 
has  the  reversion.    But  this  case  does  not  depend  merely 
upon  a  privity  of  estate,  but  on  the  privity  of  contract, 
and  die  express  covenant  entered  into  by  the  defendant 
with  Corp.    In  cases  of  an  assignment  of  an  inheritance^ 
it  is  qoite  clear  that  the  covenant  runs  with  the  land, 
and  I  do  not  see  upon  what  principle  a  distinction 
is  to  be  drawn  as  to  terms  for  years.     No  case  has 
beai  albti  as  to  such  a  distinction  having  been^  made; 
bot  the  only  aathority  that  has  been  referred  to,'as  ^p- 
pfieaUe  to  Ais  question,  is  the  case  of  Noke  v.  A^oier^ 
yAiAk  is  expressly  in  point;  and  akhough,  in  that  case» 
the  partienlar  objection,  of  the  defendants  being  a  lessee 
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I  Big.  for  years,  was  not  made,  still,  if  such  an  objection  were 

J^^  tenable,  it  would  have  been  tlien  taken,  considering  who 

Du.  the  counsel  were  that  argued  that  case;  it  is  theretore 

Campbell  impossible  to  distinguish  this  case  from  that,  because 
they  are  precisely  similar,  in  point  of  facts  arid  prin- 
ciple. As  to  the  second  point  that  has  been  raised  in 
this  case,  as  to  the  damages  4o  which  the  plaintiff  is 
entided,  namely,  whether  he  ought  to  recover  in  re- 
spect of  tlie  buildings  and  improvements  ?  I  think  he 
is  not;  for  the  erection  of  such  buildings  was  collateral 
to  the  land,  and  not  made  for  its  improvement.  It  would 
be  an  alarming  proposition,  that  a  covenant  for  quiet 

«  enjoyment  is  to  extend  to  any  expensive  buildings  that 

may  be  thereafter  erected  on  the  land,  and  that  a  person 
should  be  enuded  to  recover  in  respect  of  such  buildings: 
it  is  impossible  for  the  covenant  to  bear  such  a  construc- 
tion. Tlie  expense  of  the  improvements  here  was  incurred 
by  the  plaintiff  himself,  for  his  own  benefit,  and  for  tlie 
more  advantageous  possession  of  his  neighbouring  pro- 
perty. If,  therefore,  such  damages  might  be  recovered 
in  any  other  case,  I  think  they  ought  not  to  be  in  this ; 
and  more  especially  so,  as  the  declaration  is  insuflScient 
in  this  respect 

Mr.  Justice  Park. — I  perfectly  agree  with  my  Lord 
Chief  Justice  on  both  points.  The  first  question  to  be 
considered  is,  whether  this  be  a  covenant  which  runs 
with  the  land,  or  not?  If  it  be,  there  is  no  difficulty  in 
the  case,  and  the  arguments  for  tht:  defendant  will  not 
avail ;  and  I  am  clearly  of  opinion,  diat  it  is ;  for  the  de- 
fendant covenants  for  quiet  enjoyment  against  the  acts 
of  all  persons  whatever.  The  covenant  itself  arises  from 
the  possession  of  the  land.  I  do  not  think  that  the  sto- 
tute  of  S2  Hen.  8.  extends  to,  or  affects  this  case.  The 
decisions  in  Middlcmore  v.  Goodale^  and  Noke  v.  AmLe}\ 
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took  place  nearly  fifty  years  after  that  statute  was  passed ; 
and  consideriiig  the  counsel  who  argued,  and  the  judges 
who  decided  those  cases,  it  is  not  only  singular,  but  ex- 
traordiiiaiy,  that  the  objection  had  not  then  been  if  ade. 
The  case  ciMiddlemorev  Goocia/^,  was  somewhat  similar 
to  the  present ;  for  it  was  there  established  that  a  covenant 
hr  fiirther  assurance  ran  with  the  land.  It  has  been 
trolj  said,  that  the  ultimate  decision  of  the  court  in  that 
case  was  given  on  a  wholly  different  point,  and  that  in 
giving  their  judgment  they  were  of  opinion  that  the  dc- 
chration  was  bad,  as  the  conveyance  was  made  to  the 
plaintiff  and  his  wife,  and  he  sued  alone  without  joining 
her  in, the  action.  This  case  is  adverted  to  in  1  Bolles 
Jbridgmenij  521 » pi.  6.,  and  the  position  there  laid  down 
is  perfectly  correct  (a) ;  and  IlMe  there  said  that  judg- 
ment was  given  against  the  plaintiff  for  another  cause. 
But  I  do  not  rely  wholly  on  that ;  for  the  case  of  Noke  v. 
Assder  is  undistinguishable  from  the  present,  and,  on  a< 
fiiU  investigation  of  it,  has  removed  the  only  difficulty  I 
at  first  entertained;  and  I  therefore  think  there  is  no 
grcNnid  to  arrest  the  judgment  in  this  case.  Secondly, 
as  to  the  damages,  I  am  of  opinion  they  ought  to  be 
reduced  to  <£300«  It  has  been  argued  for  the  plaintiff, 
that  they  need  not  be  laid  in  the  declaration,  because  they 
are  immediate  and  direct  Suppose  the  plaintiff  had 
built  a  theatre  on  this  spot,  it  would  evidently  tend  to 
the  ruin  of  the  defendant,  in  case  it  should  be  transferred 
to  him :  but  I  think  that  the  plaintiff  has  not  sufficiently 
stated  the  nature  of  the  damage  in  his  declaration  to 
raise  the  question ;  because  he  has  merely  stated  that  he 
has  laid  out  a  sum  of  money  in  and  ^out  the  altering, 
improving,  and  ornamenting  the  same  premises.     The 
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{a)  Sec  a  literal  translation  of  this  passage,   Vin.  Abr. 
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^same  pi^emises''  refer  to  tbe  land  only,  and  not  the 
buildings;  besides,  it  may  be  inferred  from  tbe  terms 
of  the  declaration,  that  these  expenses  were  merely  for 
agricultural  purposes,  and  incurred  by.  the  plaintiff  for 
the  cultivatioa  and  improvement  of  tbe  land. 


Mr.  Justice  Burrough.*— With  respect  to  the  da- 
mages the  plaintiff  is  entitled  to  recover ;  I  folly  ex- 
pressed my  sentiffl^its  at  the  trialff  and  still  remaia  of  the 
same  opinion.  As  to  the  question,  whether  this  action  be 
maintainable;  if  the  case  be  doubtful/  t£e  court  ou^t 
not  to  arrest  the  judgment^  as  it  would  shut  out  the 
question,  or  prevent  the  plaintiff  fix>m  bringing  a  writ  of 
error;  but  I  have  no  doubt  that  the  action  is  maintain- 
able. Many  statutes  have  been  passed,  and  although 
they  apparently  provide  for  every  possible  event,  stUl 
there  have  been  several  cases  by  which  the  parties 
might  be  remedied  by  the  common  law,  althwgh  they 
might  have  been  provided  for  by  such  statutes.  The 
case  ofNoke  v.  Jwder  is  precisdy  in  point,  and  was  de- 
termined fifty  years  after  the  statute  of.  Hen.  8«  bad 
passed ;  and  the  question  there  was  agitated  by  Coir, 
who  was  then  the  attorney-general,  on  the  one  hand, 
and  Pophamy  vho  was  a  most  able  lawyer,  on  the  other, 
and  the  court  eeem  to  have  decided  the  point  at  common 
law,  without  referring  to  the  statute*  The  judges  then  had 
the  statute,  which  had  then  lately  passed,  before  them, 
and  the  fects  of  that  case  ar^  similar  to  die  present;  it 
will  be^  therefor^  too  much  for  the  court  to  say,  that 
Ihe  case  ofNoiev.  Awder  was  not  righdy  decided*  But, 
individually,^  I  am  clearly  of  opinion,  that  their  judg- 
ment was  conrect;  and  I  forther  think  that  the  defi^dant 
is  here  liable,  as  he  expressly  covenanted  with  Corp  and 
his  assigns  for  quiet  enjoyment,  which  is  a  covenant  that 
runs  with  the  land. 
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Mr.  Justice  RK^iAiiOSON.-— The  deciBion  of  ray  Lord  I819. 

Chief  Jiudoe^  and  my  two  learned  brothers  who  hare  ,^*^^ 
p^oeded  me.  will  be  pnrfoctive  of  no  d«.ger  in  mb-  ^7" 
oQutmiiig  the  statate  of  Hen.  %^  or  over-roling  those  Campbbll. 
cases  which  haye  been  provided  for  fay  the  common  hiw ; 
and  I  perfectly  concar  with  them  in  saying,  that  I  think 
the  present  action  is  wdl  brought.  The  statute  of  i/ipn.  8. 
has  no  bearing  upon  this  point;  for  it  provides  for  two 
GBBCs;  the  one  in  giving  to  the  grantees  and  assignees  of  ^ 
s  leventon  the  like  remedies  bb  to  the  assignees  of  the 
gnmtor,  the  other  in  giving  simihur  remedies  to  the 
toiants*  or  their  assignees^  against  the  grantees  of  the 
reversion ;  that,  therefore,  does  not  apply  to  those  reme- 
dies which  the  lessors  had  against  the  assignees  of  the 
Icwccij  or  which  the  ass^jnees  of  the  lessees  had  against 
their  lessors.  Both  these  latter  cases  are  provided  for 
by  the  common  law.  The  law,  as  to  this  point,  is 
very  wdl  kid  down  by  Mr.  Seijt.  WiUiamSy  in  a  note 
to  the  case  of  Thursln/  v.  Plant  (a),  where  it  is  said 
that  the  assignee  of  the  reversion  might  bring  oove- 
vmi  against  the  lessee,  and  the  lessee  against  the  as- 
s^^Boe  of  the  reversion^  in  any  county,  upon  such  ex- 
press covenants  contained  in  the  lease  as  run  with  the 
ertste  «nd  the  land  demised;  such  as  non-payment  of 
rent,  not  repairing,  and  the  like^  by  virtue  of  the  statute 
52  jEfen.  6. ;  but  the  learned  serjeant  said,  that  the  as- 
flignee  of  the  reversion  must  bring  the  action  against  the 
angnee  of  the  term  in  the  county  where  the  land  lies, 
because  the  statute  52  Hen.  6.  transfers  the  privity  of 
oontnict  to  the  assignee  of  the  reversion,  in  the  same 
SMttDer  as  the  lessor  had  it:  and  far  the  same  reason,  a 
oofenant  by  the  assignee  of  the  lessee  against  the  lessor, 


(a)  1  IVfM.  Saunders,  2A\,b,  note  6. 
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or  the  grantee  of  the  reversion,  is  also  local;  for  it  lies 
at  the  common  law,  in  respect  of  the  privity  of  estate, 
which  is  always  local.  The  present  case  does  not  come 
within  the  provisions  contained  in  the  statute  of  Hen.  8.9 
for  it  is  a  covenant  which  runs  with  the  land,  and  is 
sought  to  be  enforced  by  the  person  who  has  the  land, 
against  the  covenantor,  and  not  in  respect  of  a  rever- 
sion. Suppose  the  defendant,  instead  of  assigning  his 
interest  to  Corpj  had  conveyed  the  estate  in  fee^  and  co- 
venanted with  him  and  his  assigns  for  quiet  enjoyment, 
as  he  has  now  xlone,  it  is  quite  clear  that  the  assignee 
might  maintain  an  action  for  the  covenant  broken.  This 
was  the  case  of  Middlemare  v.  Goadale;  and  it  was.  there 
held,  that  JD.,  to  whom  the  estate  had  been  conveyed, 
might  have  an  action  of  covenant  against  ^.,  by  the 
common  law,  as  assignee  to  £.,  to  whom  A.  had  made 
conveyance.  The  doctrine  of  that  case  is  well  laid  down 
in  RoUe's  Abridgment  (a),  and  the  principle  of  that  de- 
cision is  equally  applicable  to  the  assignment  of  a  chattel 
interest  in  land,  as  to  an  estate  in  fee.  Unless  this 
distinction  had  been  drawn  subsequent  to  that  deter- 
mination, it  is  of  itself  decisive;  but  no  case  has  been 
found  in  whidi  such  a  distinction  has  been  pointed  out; 
that  case^  therefore,  is  an  express  authority  in  point,  and 
it  is  impossiUe  to  distinguish  it  from  the  present  Kit^ 
was  there  precisely  in  a  similar  situation  to  Barclay 
here^  and  his  lessee  entered  into  a  covenant  in  exacdy 
the  same  terms  as  the  lessee  here.  An  action  of  covenant 
was  then  brought  by  an  assignee  of  an  assignee  against 
an  assignor;  that  case,  therefore,  is  at  all  fours  with  this; 
and  Coke^  who  argued  for  the  defendant,  made  an  objec- 
tion that  the  assignment  was  not  properly  made^  with- 


(«)  52I./1/.  6. 
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oat  adverting  to  the  point,  whether  the  action  was  well 
brought;  and  the  court  there  held  that  an  assignee  might 
have  an  action  of  covenant  without  shewing  a  deed  of 
asdgnment  It  is  quite  clear  that  the  statute  Hen.  8.  must 
have  been  within  the  knowl^ge  of  the  counsel  and  the 
ooiirt,  and  it  was  determined  that  the  action  was  well 
brou^t  As  to  the  damages,  I  do  not  think  that  they  can 
be  extended  to  the  improvements  made  by  the  plaintiff. 
It  appeared  in  evidence,  that  he  annexed  the  land  in 
question  to  his  pleasure-grounds,  and  built  hot-houses, 
and  other  buildings,  for  his  own  pleasure,  and  for  the 
advancement  of  his  adjoining  estate;  these  erections, 
therefore,  cannot  fairly  be  considered  within  the  terms 
of  the  covenant.  It  is  not  necessary  for  me  to  give  an 
opinion,  if  they  had  been  made  for  the  improvement  of 
the  ]and,  whether  the  plaintiff  would  have  been  entitled 
to  recover;  but  it  is  sufficient  to  say,  that  the  plaintiff 
should  have  stated  his  special  damage  in  the  declaration, 
wluch  he  has  not  done.  It  does  not  appear  that  he  had 
expended  money  in  the  erection  of  those  buildings  which 
wefe annexed  by  him  after  the  assignment;  but  that  he 
had  merely  expended  a  sum  about  the  altering,  improv- 
ing and  ornamenting  the  same  premises,  which  might 
be  inferred  to  mean  the  improvement  of  the  land,  but 
not  the  erection  of  buildings. 
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Hie  rule  in  arrest  of  judgment  was  accordingly  dis- 
cfaargedy  and  made  absolute,  to  reduce  the  damages  to 
£W0. 


58  CASES  IN  HILARIr  TEIM, 


Y^y^  5*  Hale  v.  Small  and  Otliei-s, 

If  a  bankrupt  This  was  an  action  of  trespass,  for  breaking  and  enter- 
be  described  in  .       ^^^  plaintiff's  closes  and  dweUing-housc,  and  taking 
a  commission         or  o  j  ^    j 
as  a  dealer  in  his  cattle  and   household   furniture.      The  defendants 

cattle  only  ;  pleaded  not  guilty, 

evidence  c?       i^ 

cannot  be  At  the  trial  of  the  canse  before  Mr.  Justice  Park,  at 
adduced  to  the  last  assizes  at  Winchester^  the  only  question  was, 
w'w'adeaJeHn  ^^^ther  the  plaintiff  were  a  trader  within  the  meaning 
hops.  Quare,  of  the  bankrupt  laws,  at  the  time  a  commission  of  bank- 
Whether  a  j^p^  ^as  taken  out  against  him,  under  which  the  de- 
deals  largely  in  fendants  claimed?  It  appeared  that  the  act  of  bank- 
sheep,  and  sells  ruptcy  took  place  in  January^  1817,  and  that  a  commis- 
frwa  Ws^olm  ^^^  issued,  dated  on  the  23d  of  that  month,  on  the  peti- 
farm,  and  tion  of  one  of  the  defendants,  in  which  the  plaintiff  was 
inakes  pur-  described  as  a  dealer  in  cattle  only,  without  stating  him 
sells  at  the  to  be  a  dealer  and  chapman.  It  was  proved  that  the 
same  fair,  at  a  plaintiff  was  a  former  at  fVestworldham,  in  the  county  of 
and^buys  and*'  Hants,  and  that  a  person  had  attended  and  trimmed  a 
sells  others  great  many  sheep  for  him,  and  drove  them  to  foirs,  and 

that  had  never   ^-i^^t  he  had  also  fetched  sheep  for  him  from  third 

been  at  any 

fair,  be  a  trader  persons.     It  was  also  proved  that  the  plaintiff  dcidt  in 

wiihin  the  sheep;  that  he  wintered  about  100,  but  that  in  summer 

s  4a^>  *  '  '  ^^  ^^  none,  and  that  he  bought  and  sold  sheep ;  that 
he  sold  some  that  had  never  been  to  any  fair,  as 
well  as  some  that  had  never  been  on  his  farm.  That 
he  also  made  large  purchases  at  fairs,  and  in  one  in- 
stance drove  100  to  Basingstoke,  and  from  thence  to 
Ewell  foir,  to  be  sold :  that  he  took  100  other  sheep  to 
Guildford  fair,  which  he  had  procured  elsewhere.  That 
he  also  sold  sheep  at  different  fairs,  sometimes  at  a  profit, 
at  others  at  a  loss;  and  sometimes  bought  sheep  at  a  fair, 
and  sold  them  again  there  without  driving  them  home. 
Evidence  was  also  gone  into  as  to  his  being  a  dealer  in 
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iMpsmd  it  WBS  proved  that  he  grew  eome  on  hit  own  I819. 

im^md  that  he  attended  WofhiU  fiur,  where  be  not         ^^^ 
C0I7  foid  his  own  hope,  but  purchased  and  told  hurge  «. 

qantities  tfaeve  by  saoaple;  and  that  hi«  own  farm  would       'mall. 
ootprodnce  ao  Uunge  a  quantity  as  he  sold :— When  it 
WH  oGOtended,  fior  the  plaintifl^  that  he  could  not  be  made 
hmknipt  sa  A  GuineK,  and  that,  if  he  dealt  in  cattle,  it  was 
oeoeaary  fi>r  his  fiurm ;  and  that  he  was,  therefiwe,  only 
ajbbber or  dronrcr^  and  did  not  oome  within  the  spirit  of 
tkehaakrapt  la:ws;  in  support  of  which  the  cases  of  .B^Ooa 
T.&Mriy  (a),  Stewari  r.  BaU{b\  and  MilU  v.  Hugkei(c% 
were  rdied  00 ;  it  was  also  insisted,  that  the  defendants 
were  confined  to  their  evidence  of  die  trading,  according 
to  the  descripUon  set  out  in  the  commission,  as  a  dealer 
iaottde,  and  not  a  dealer  and  chapman;  and  diat,  with 
ftgud  to  his  dealing  in  bops,  the  ^idenee  was  not  ad- 
nmUe,  as  he  was  not  described  as  anch  in  the  oommis- 
aon;  and  that  even  if  he  were,  the  dealing,  as  prored, 
would  not  meike  him  a  trader  within  the  case  o£  Stewart 
w.AdL    Ihe  kained  judge  left  it  to  the  jury  to  deter- 
wioe  whether  the  acts  of  buying  and  selling  were  inci- 
dental to  the  fiuna,  and  requested  them,  if  they  found 
the phonliff  a  trader,  to  give  their  resaon  for  so  doing; 
and  stated,  that  a  question  had  been  raised  as  to  the 
bujfing  and  selling  of  sbeqpi  making  the  plaintiiF  a 
droier.   The  jury,  however,  found  that  the  plaintiff  was 
a  dealer  in  catde  and  hops,  and  accordingly  gave  a 
verdict  for  the  defendants ;  but  leave  was  given  to  the 
plaintiff  to  move  toeet  it  aside^  in  case  the  court  should 
be  of  opfaiion  that  the  defendants  were  not  entitled  to 
retanit 


(a)  11  Rod.  27+. (6)  2  New  Rep.  78. if)  iyilles,58B. 
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I8I9. 


Hale 

o. 
Small. 


Mr.  Seijt.  OnslcWy  in  the  course  of  the  last  term,  had 
obtauied  a  rule  if  fin,  that  this  verdict  should  be  set  aade« 
and  a  new  trial  granted,  on  the  grounds  that  the  verdict 
was  given  against  evidence  and  law;  as  it  had  not  been 
proved  tliat  the  plaintiff  was  a  dealer  in  cattle^  as  he 
was  merely  a  drover,  and  therefore  could  not  be  made  a 
bankrupt ;  or  that,  at  all  events,  he  could  only  be  made 
a  bankrupt  as  a  dealer  in  cattle,  as  he  was  only  so  de- 
scribed in  the  commission;  and  Mr.  Justice jPorit  having 
stated  that  the  quesdon  as  to  the  dealing  in  hops  was 
given  up  at  the  trial,  the  motion  was  confined  to  whether, 
from  the  evidence  adduced,  he  might  be  considered  as  a 
dealer  or  drover  within  the  bankrupt  laws. 


Mr.  Seijt  Pell  now  'shewed  cause,  and  observed,  that 
no  case  had  ever  been  determined  where  an  objection 
similar  to  the  present  has  prevailed ;  namely,  that  the 
plaintiff  being  described  in  the  commission,  which  was 
given  in  eviddice,  as  a  dealer  in  cattle  only,  that  the 
proof  must  necessarily  be  confined  to  such  dealing  alone ; 
and  contended  that  it  never  could  have  been  so  decided, 
and  that  these  words  could  not  be  considered  so  binding, 
as  if  he  were  not  proved  at  the  trial  to  be  a  dealer  in 
cattle,  that  it  would  deprive  the  defendants  of  going  into 
other  evidence,  as  to  another  ground  of  bankruptcy; 
that  the  statute  IS  Eliz.  cap.  7.  sec.  1.  (a)  had  deter- 


(a)  By  which  it  is  enacted,  <*  That  if  any  merchant,  or 
other  person,  usinpr  or  exercising  the  trade  of  merchandize, 
by  way  of  bargaining,  exchange,  re-change,  barleiy,  cheve- 
sance,  or  otherwbe,  in  gross  or  hv  retail,  or  seeking  his  or 
her  trade  of  living  by  buying  and  selling,  and  beine  subject 
born  of  tin's  realm,  hath  departed  the  rcalni,  &c.  to  the  intent 
to  defraud  or  hinder  any  of  his  or  her  creditors,  shall  be  re* 
putcd,  deemed,  or  taken  for  a  bankrupt.'' 


r.N|] 
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mined  who  should  be  said  to  be  a  bankrupt,  and  that  it  I8I9. 

WIS  imnecessaiy  to  set  forth  the  specific  trade  in  the         Uav^ 
omimflBion  to  bring  a  person  within  the  meaning  of  this  v. 

dause ;  the  commission  here  describes  the  plaintiff  as  Suall. 
adesler  in  cattle;  it  may,  therefore,  be  inferred,  that  he 
is  ^  using  and  exercising  trade  by  way  of  bargaining, 
odiange^  or  otherwise,  or  seeking  his  trade  of  living  by 
bajring  and  selling  f*  these  are  the  only  words  made  use 
of  in  the  statute^  and  in  this  commission  the  supposed 
tnde  of  the  plaintiff  has  been  introduced.  If  he  had 
Bot  been  described  as  a  dealer  in  catde,  the  commission 
would  ha?e  been  su£Bcient;  how,  therefore^  can  such  de» 
scqidon  vitiate  it?  It  is  never  necessary  to  introduce 
the  particular  trade,  and  the  words,  <<  dealer  and  chap- 
man,"  are  therefore  surplusage,  although  such  words 
hjive  usually  crept  in.  It  may  be  said  that  the  words, 
^  uflDg  or  exercising  the  trade  of  merchandize,^  may 
have  reference  to  the  description  of  the  plaintiff  as  a 
dealer  in  cattle;  but  there  has  been  no  decision  on  this 
point  It  is  true  that  the  pedtioning  creditor's  debt 
must  be  proved,  according  to  the  statement;  but  it 
cannot  be  said  that  such  strict  pixx>f  is  necessary  as  to 
anact  of  bankruptcy;  the  real  point  is,  whether,  as  the 
plaintiff  was  merely  described  as  a  dealer  in  cattle,  the 
defendants  must  be  tied  down  to  so  strict  a  proof  of  such 
dealing  only,  as  if  other  evidence  were  admitted,  it  would 
be  a  ground  of  variance  ?  The  term,  **  dealer  in  cattle,'* 
does  not  destroy  the  effect  of  the  other  words  in  the 
commission,  which  are  inserted  according  to  the  form  of 
die  stfl^te.  Suppose  the  plaintiff  had  been  described  as 
bodi  a  dealer  in  cattle  and  a  dealer  in  hops,  there  could 
dien  have  been  no  doubt;  still,  it  is  unnecessary  to  de- 
scribe the  trade  at  all;  but  even  if  it  were  so  described, 
it  is  equally  unnecessary  to  prove  it :  the  words,  <^  dealer 
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and  chApraan,"  alone  have  always  been  held  ta  be  suffi- 
cient;  and  these  are  so  general  m  their  terms,  as  to  afibrd 
no  informatioa  as  to  what  particular  trade  the  bankrupt 
may  carry  on.  The  learned  serjeant  admitted  that  the 
cases  oiMUles:  y.  Hughes^  and  Bol^n  v.  Sowerbgj  were  in 
point  agfdnst  him ;  but  observed  that  the  plaintiff  might 
be  made  a  bankrupt^  as  a  trader^  as  Ix)rd  £2;«ii&)n»^A^  ia 
the  latter  case^  had  hdd(a)»  that  if  there  had  been  aiqr 
de^ybg  beyond  the  scope  of  farmer^  drover,  or  grasier,. 
fluek  dealing,  might  have  subjected  the  plaintiff  to  the 
bankrupt  laws»  as  in  the  case  of  BartkoUmem  v.  Sher-- 
VDOod  {b%  where  a  farmer  sought  his  living  by  baying 
fmd  sdling  horses  eoUateially  to  the  buainesa  of  his  fium. 


Mr.  SeijjL  Lens  and  Mr.  Seijt  Onslawj  having  stated 
that  the  commission  did  not  apply  to  the  plaintiff's  bein^ 
a  dealer  in  hc^were  stopped  by  the  court. 


Lord  Chief  Justice  Dallas^ — The  plaintiff  in  this 
I  must  be  made  a  bankri^  according  to  his  descrip- 
tion in  the  commission,  and  he  is  there  only  described 
as  being  a  dealer  in  cattle;  how,  therefore^  could  the 
jury  find  that  he  was  a  dealer  in  hops,  when  the  commis* 
sion  was  confined  to  catde  alone?  or  how  could  tbe  de- 
scription of  the  one  answer  that  of  the  other?  It  seenia 
to  me  to  be  quite  inconustent  to  admit  proof  of  his  beings 
s  dealer  in  hops,  when  be  was  described  in  Che  joommis- 
sioB  as  a  dealer  ia  cattle  only;  and  yet  the  jury  found 
diat  he  was  a  dealer  in  both.  It  was  improper  for  the 
defendants  to  have  gpoe  into  evidence  c^  the  pluntiff'ft 
trading  ia  hops.;  and,  besides,  it  might  operate  as  a  sur*- 


(a)  1 1  East,  279. (b)  i  Term  Rep.  57S.  n. 
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piiae  OQ  him.    I,  therefore^  am  of  opinioik  that  there  I8I9* 

must  be  a  new  trial.  ^  HaTb 

o« 
Mr.  Justice  Pabk.— I  thought,  nt  the  toal,  that  the        Small. 
phuBtifrs  beii^  a  dealer  in  hops  was  entirely  out  of  the 
^estiod;  and  that  the  only  point  for  the  jury  to  dedde, 
vas^  whether  he  was  a  dealer  in  cattk^  as  described  fay  the 
commission ;  that  is,  whether  he  might  be  considered  as 
a  dealer  in  sheep?   I  thought,  on  the  evidence^  that  as 
he  had  dealt  largely  ia  sheep,  which  were  not  isicidental 
to  his  occupation  of  a  fiumer,  but  widi  a  view  to  sell 
them  i^gain  for  profit^  that  he  might  be  deemed  a  dealer 
in  cattle;  and  the  objection  there  taken  was,  that  a  deal* 
ing  in  cattle  would  not  support  a  dealing  in  sheep ;  and 
the  question  as  to  the  hops  was  entirely  out  of  the  case. 
Where  a  bankrupt  is  described  in  the  commission  as  a 
derier  and  chapman  only,  it  is  a  sufficient  description 
of  the  trading  in  a  eommisBion;  and  the  general  state- 
ment, that  the  bankrupt  got  his  living  by  buying  and 
sellbi^  will  admit  the  finding^  of  any  particular  tnufing 
(a) ;  bat^  on  the  &oe  of  this  commission,  the  plainti£rwas 
described  aa  a  dealer  in  cattle  only,  and  might,  there- 
hre,  be  piepeerei  to  rebut  that  tracfing  alone;  but  evi- 
dence was  giren,  at  the  trial,  of  his  having^  been  also  a 
derier  in  bops;  and,  on  the  whtrfe  of  the  evidience,  the 
jarj  found  him  to  be  a  dealer,  not  only  in  cattle,  but 
IB  hops  also. 

Mr.  Justice  Burrovoit. — ^The  evidence  of  trading  in 
heps^  is  einirriy  out  of  the  question.  It  appears  on  the 
&oe  of  the  commission,  that  he  was  not  such  trader;  the 
whole  of  the  subsequent  part  of  the  commission  must 


(ff)  Ex  parte  Herbert.    2  Rose*f  Bankruptcy  Cases^  248. 
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have  reference  to  the  antecedent  description  of  the  bank- 
'  rupt's  trade  or  profession,  which  is,  in  this  case,  confined 
to  his  being  a  dealer  in  cattle  only.  1  was  a  commis- 
sioner of  bankrupts  from  the  year  1785  until  1816,  when 
I  was  appointed  one  of  the  jusUces  of  this  court ;  and  I 
never  recollect  seeing  a  commission,  during  the  whole  of 
that  period,  without  the  words,  «  dealer  and  chapman," 
being  therein  inserted. 


Mr.  Justice  Richardson  concurred. 

Rule  absolute  for  a  new  trial. 


Friday* 
Feb.  5. 

If  a  plainiiiT re- 
cover a  verdict 
for  £5.f  sub- 
ject to  an  order 
of  reference  at 
Nin  Prius, 
whether  such 
verdict  should 
stand,  or  be 
reduced  to 
iweaty  shil- 
lings ',  and  the 
arbitrator  re- 
fuse to  make 
an  award ;  the 
court  will  not 
allow  a  verdict 
to  be  entered 
for  the  lesser 
sum«  utitill^uch 
order  be  made 
a  rule  of  court. 


KiRKUS  V.  Hodgson. 

Mr.  Seijt  Pell  having,  on  a  former  day  in  this  term^ 
obtained  a  rule  nisij  that  a  verdict  might  be  entered  for 
the  plaintiff  in  this  cause,  for  twenty  shillings,  on  an 
affidavit,  which  stated,  that  he  had  recovered  a  verdict 
against  the  defendant  for  <£5.,  and  forty  shillings  costs,  at 
the  last  assizes  at  York^  subject  to  an  order  of  reference ; 
and  that  the  only  question  submitted  for  the  determina- 
tion of  the  arbitrator  by  such  order,  was,  whether  this 
verdict  should  stand,  or  be  reduced  to  twenty  sliillings : 
and  that  although  an  arbitrator  had  been  duly  appointed, 
and  since  frequently  applied  to,  to  make  his  award,  that 
he  had  refused  so  to  do : 

Mr.  Serjt  HuUock  now  shewed  causey  and  insisted  that, 
as  the  order  of  reference  was  still  in  existence,  the  plain- 
tiff should  have  made  it  a  rule  of  court  before  the  present 


IN  TH*  riFIT-KIKTR  YIAtt  Of  OXO.  «I. 

Tufc  bad  been  applied  for,  and  referred  to  the  case  of 
Jameson  v.  Baper{a\  where.this  court  had  very  recently 
refined  an  applicati<»i  in  the  first  instance,  which,  in 
tenns,  was  undistingQishable  from  the  present.  He  ob- 
wrred,  that  as  the  order  of  reference  was  made  at  nisi 
prim  by  the  consent  of  both  the  plaintiff  and  defendant, 
that  the  arbitrator  was  still  authorized  to  make  his  award, 
and  that  such  award,  when  made,  must  be  final. 

Lord  Chief  Justice  Dallas* — ^It  aiq>ears  that  the  ar- 
faitzator,  by  the  order  of  reference,  was  not  empowered 
to  vacate  the  verdict  which  had  been  found  for  the  plain- 
ttf  ;  bat  it  merely  vested  a  discretion  in  him  to  determine 
whether  the  plamtiff  was  entided  to  retain  that  verdict,  or 
torecoverasmallersumfromthedefendant  Thereference 
at  nisi  pnus^  being  by  consent  of  both  parties,  entirely 
pnt  an  end  to  the  verdict  What  jurisdiction,  therefore, 
has  the  courts  to  interfere  in  this  stage  of  the  proceed- 
ings? The  plaintiff  should  have  made  the  order  of  re- 
ference a  mle  of  court  before  he  applied  ibr  this  rule; 
and  it  appears  from  the  case  cited  by  my  brother  HuUodt, 


05 


(a)  Jameson  v.  Raper« 

Mr.  Serjt.  HuUack  applied  for  a  rule  nisU  that  the  proceed- 
ings in  this  case  might  be  staid,  and  that  the  plaintiff  might 
pay  the  cotts,  on  an  affidavit,  which  stated  that  he  had  been 
an  attomev  of  this  court,  and  that  about  two  years  since  he 
had  been  Prejudged,  and  that  the  defendant  arrested  him 
when  he  was  not  entitled  to  his  privilege,  and  that  he  was 
afterwards  restored.  That  after  such  restoration,  an  order 
was  made  by  one  of  the  justices  of  this  court  at  chambers, 
that  the  plaintiff  might  be  discharged  out  of  custody  on  en- 
tern^  a  common  appearance,  and  undertaking  to  bring  no 
actioD  against  the  cfefendant ;  but  that,  since  such  order,  he 
had  brought  an  action  agalust  the  defendant  for  trespass  and 
fidse  imprisonment. 

Bat  the  court  refused  to  interfere,  as  the  order  had  not 
beeo  madea  rule  of  court  before  this  application  was  made. 

VOL.  III.  r 


1610. 


Kiaaus 
HoDOsoir, 


Wednesdtj, 
Janovy  S7. 

If  ajadgedis* 
cliarge  a  person 
who  had  been  ar- 
rested, oot  of  cos* 
tody,  nnder  an 
order,  on  bis  un« 
dertaking  to  bring 
no  action,  and  he 
afterwards  com- 
meoce  one  in  dis« 
obedience  of  sncb 
order,  the  court 
will  not  interfere 
to  set  aside  the 
proceedings,  antil 
the  order  be  made 
n  ruleofooart. 
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I8I9. 

K1UKU& 

HOPGSON. 


that  an  application,  in  teims  similar  to  the  pz^MSit,  hfls 
been  lately  refused  here  in  the  first  instance. 
Per  Curiam^ 

Rule  dischargecL 


Friday, 
Feb-  5. 


Young  v.  Cordery  and  another,  executors  of  Young 
the  younger,  deceased. 


In  an  action 
against  an  ad- 
ministrator, 
who  pleads 
plene  adminis- 
iravit  prater 
^3(57,  and  he 
give  in  eri- 
dence  an  in- 
ventory in 
the  ecclesias- 
tical court,  in 
which  he  stated 
that  £232,  part 
of  the  whole 
sum,  was  the 
amount  of  cer- 
tain debts  due 
to  the  deceased 
supposed  to  be 
recoverable. — 
Heldf  that  such 
debts  might  be 
considered  as 
sperate  debts. 


This  was  an  action  of  assumpsit^  brought  for  the  re- 
covery of  the  value  of  the  stock  of  a  farm,  which  the 
plaintiff  gave  up  the  possession  of  to  his  son,  the  de- 
ceased, in  the  year  181 S.  The  defendants  pleaded,  first, 
non  assumpserunt ;  secondly,  plene  administrcroenmt ;  and, 
thirdly,  plene  administraverurUi  except  goods  and  chattels, 
to  the  value  of  ^367  :  125. :  5d. 

At  the  trial  of  the  cause  before  Mr.  Justice  ParJc^  at 
the  last  assizes  at  Winchester^  the  defence  relied  on  was, 
that  the  father  gave  the  stock  in  question  to  his  son,  and 
contradictory  evidence  on  that  point  was  given,  by  both 
the  plaintiff  and  defendants;  but  the  latter,  in  order  to 
establish  their  third  plea,  put  in  evidence  an  inventory 
and  account  which  they  had  given  in  in  the  ecclesiastical 
court,  wherein  they  admitted  that  they  had  a  balance  in 
their  hands  of  c£367 :  125.:  Sd.  due  to  the  deceased's  estate^ 
but  in  that  sum  was  included  c£2S2 :  85. :  6d,  which  was 
stated  to  be  the  amount  of  sundry  debts  due  to  the  de- 
ceased, supposed  to  be  recoverable.  The  learned  judge 
doubted  the  credibility  of  one  of  the  plaintiff's  witnesses, 
and  left  the  case  to  the  jury,  who  found  a  verdict  for  the 
plaintiff  for  .^367  :  12f. :  5rf. 
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M-.  Serjt.  CopUy,  in  the  last  tenii,  moved  for  a  rule 
to  shew  cause  why  this  verdict  should  not  be  set  aside 
and  a  new  trial  granted  on  two  grounds:^^^  that  the 
▼erfict  was  oontraiy  to  the  opinion  of  the  learned  judge 
who  tried  the  cause;  and,  secondhf^  that  the  plaintiff  was 
HOC  entitled  to  recover  to  the  full  amount  of  the  verdict 
he  had  obtained;  the  defendanto  being  charged  thereby 
with  the  sum  of  ^232 :  %$. :  6d.  for  debU  due  to  the  de- 
ceaaed's  estate,  which*  in  their  account,  they  had  stated 
they  soppoaed  to  be  recoverable,  but  which  in  fact  they, 
as  execotors,  had  never  received ;  and  that  the  effect  of 
such  vordict  was  to  charge  tliem  with  the  present  pay- 
meat  of  that  amount,  which  debts  perhaps  they  mi^t 
oever  ultimatdy  recover,  and  for  which  they  could  not 
become  chargeable  until  they  had  been  received,  as  they 
could  not  be  considered  as  assets  until  they  hivd  come 
into  their  hands. 

The  Court,  however,  refused  to  set  aside  the  verdict 
and  grant  a  new  trial,  but  granted  a  rule  nisi  that  the 
verdict  nug^t  be  reduced,  by  deducting  tlie  sum  of 
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Mr.  Serjt  Pell  now  shewed  cause,  and  contended, 
that  this  sum  being  stated  by  the.  defendants  in  their  ac- 
ocamt,  as  the  amount  of  debts  supposed  to  be  recoverable, 
most  be  considered  as  sporate  debts,  mid  that  the  rule 
as  to  those  debts  was  clearly  laid  down  in  Skette^ti 
csse(aX  where  it  was  determined  by  Lord  Chief  Justice 
flob,  that  *^  all  sperate  debts  mentioned  in  the  inven- 
tory shall  be  counted  assets  in  the  executor's  liands,  for 
thst  IS  as  much  as  to  say  that  they  may  be  had  for  de- 
raaodiDg,  unless  the  demand  or  refusal  be  proved."    A 


{a)  I  Sulk.  296, 
f2 
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distinction  has  always  been  drawn  between  wpertite  and 
desperate  debts,  and  if  there  be  any  doubt  in  this  case,  it 
is,  whether,  as  the  defisndants  have  described  them  in 
their  inventory  as  8U|^)osed  to  be  recoverable,  such  de- 
scription may  amount  to  their  being  construed  as  sperate 
debts.  In  Buttef^s  Nisi  Prius{a\  the  case  of  Smith  v. 
Davies  (&)  is  inserted,  where  Lord  Hardwicke  is  reported 
to  have  said,  *^  It,  in  the  inventory  produced,  the  article 
concerning  debts  did  not  distinguish  between  sperate  and 
desperate,  it  would  be  sufficient  to  charge  the  executor 
with  the  whole  prima  fatie  as  assets,  and*  put  it  upon 
him  to  prove  any  of  them  desperate,  as  if  the  article  were 
Hem  for  debts  due  and  owing^  which  I  admit  mysdf  to 
be  charged  with  when  recovered  or  received  (c)/'  The 
learned  serjeant  also  relied  on  an  affidavit,  which  stated, 
that  the  defendants  might  have  recovered  those  debts 
which  they  had  supposed  in  their  inventory  to  be  re- 
coverable, if  they  had  called  for  them  on  the  persons  who 
were  indebted  to  the  deceased. 


Mr.  Seijt  Copley^  in  support  of  the  rule,  observed, 
that  the  invei^ry  was  not  produced  in  evidence  at  the 
trial  until  after  plea  pleaded,  and  that  in  the  cases  cited, 
it  did  not  appear  when  the  inventory  was  produced;  at 
all  events  this  sum  could  not  be  considered  as  assets,  for 
m  Jenkins  v.  Plume{d),  it  is  said,  « that  if  ui  executor 
brings  an  action  and  recovers  judgment,  the  money  re- 


(fl)  Page  140.— (b) Mich.  lO  Geo.  2. (c)  But  in  a  ma- 

nuscnpt  note  of  this  case,  in  Sehv^'s  Nisi  Prius,  2d  edit., 
804,  It  18  said,  that  Lord  Hardwicke  put  the  defendant 
on  proof  that  she  could  not  recover  those  debts ;  for  she 
ought,  in  her  inventory,  to  have  set  forth  which  debts  were 
sperate,  find  which  desperate.  The  defendant  proved,  by  a 
witness  who  went  to  demand  several  of  them,  that  he  could 
not  recover  them;  and  accordingly  they  were  allowed  as 
desperate. {d)  i  Salk.  207. 


IN  THIS  FIFTT-MINTH  YEAR  OF  GEO.  III. 


09 


oofoed  is  not  assets  till  leried  by  execution;*'  at  all 
eveofts  sodi  debts  cannot  be  considered  as  assets  for  the 
porpoae  of  the  present  suit,  without  evidence  that  th^ 
hsTe  been  paid  to  the  defendants,  or  released  by  them. 
In  support  of  this,  beTekrredtoBrightmanr.Keighbf{a). 

Lord  Chief  Justice  Dallas. — It  b  clear  that  there  is 
a  distinction  to  be  drawn  between  those  debts  which  may 
be  considered  as  recoverable,  and  those  which  msy  not 
The  cases  which  have  been  dted  by  my  brother  Pettaxe, 
in  my  opinion,  decisive  of  the  present  question.  The 
defendants  have  admitted  themselves  to  be  chargeable 
widi  those  debts  which  they  supposed  to  be  recoverable ; 
diis  CBse^  therefore^  comes  within  the  dictum  of  Lord 
HarAmcke^  in  &nith  v.  DavieSf  but  it  is  infinitely  stronger 
disn  that,  for  here  the  defendants  have  not  sworn  that 
thoe  debts  cannot  be  recovered;  but  on  behalf  of  the 
plaintiff  an  affidavit  has  been  produced,  in  which  it  is 
sworn  that  they  might  be  recovered,  if  the  defendants 
had  spfSkd  for  them. 

Mr.  Justice  Park. — ^This  point  was  not  raised  at  the 
tiial,  nather  was  any  suggestion  there  made  as  tosperate 
debts.  The  only  dispute  there,  was,  whether  the  verdict 
should  be  taken  on  the  second  or  third  plea;  on  the 
fiHrmer,  the  plaintiflfs  son  proved  that  the  defendants  had 
not  accounted  for  some  com  which  was  worth  j615,  but 
that  in  all  other  respects  the  account  was  allowed. 

Mr.  Justice  Burbough. — ^Although  the  defendants  in 
their  third  plea,  have  admitted  that  th^  had  not  admi- 
nistered goods  to  the  precise  amount  of  jSSG?  :  125. :  5cL, 
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(«)  Cro.  Eliz.  43. 
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Stilly  such  amount  is  wholly  immaterifll ;  but  at  alLevcnt% 
it  is  equal  to  an  admission  on  thdr  part,  that  tliat  was  the 
pracise  sum  due  to  the  estate  of  the  deceased;  audit  ^h 
pears  that  no  otgection  was  taken  at  the  trial,  as  to  whe* 
ther  this  sum  was  tcf  be  considered  as  a  qierate  debt  or 
not :  I  therefore  think  that  the  plaintiff  is  entitled  to 
retain  his  verdict. 


Mr.  Justice  Richardson  concurred. 

Rule  disdiarged. 


Saturday, 
Feb.  a. 


Ow£N  plaintiff,  Owkn  and  others  defordants. 

Kekrick  demandant,  Owen  tenant,  Owcn  and  others 

youchees. 


A  fine  and         Mr.  Serjt.  Tadify,  in  the  course  of  the  last  term,  moved 

recovery  of        ^  amend  a  fine  and  recovery,  levied  and  sufired  in 
Jbagtcr^  3  \jto,  ^  .      .  .         i  ,         - 

1.  were  passed^  ^^^  Xean^  5  Geo.  1.,  by  mcreasing  the  quantity  of 

of  100  acres  of  land  in  both  these  instruments,  from  100  to  ISO  acres* 

of  meadow  50  ^^  payment  of  the  increased  alienation  fine^  and  the 

acres  of  pas-      other  usual  fees :  he  founded  his  motion  on  an  affidavit 

tare,  and  10      ^  ^   demandant,  which  stated,  that  the  estate  intended 
acres  of  wood. 
In  the  deed 

to  lead  the  uses^  the  estate  was  described  as  containing  Ijro  acres«  more  or 
less,  and  also  a  mill  and  lands,  containing  |4  acres,  more  or  less;  and,  in  a 
prior  deed,  it  was  stated  to  contain  200  acres,  more  or  less.  On  a  recent  ad- 
measurement, the  estate  appeared  to  contain  a09  acres.  The  Court  refused  an 
amendment  to  increase  the  quantity  of  land,  according  to  the  late  survey,  as 
it  exceeded  the  quantity  in  tne  deed  to  lead  the  uses ;  and  held  that,  as  the 
fine  and  recovery  were  passed  so  long  since,  it  was  necessary  to  account 
for  the  modem,  as  well  as  the  ancient  possession,  and  ascertain  the  successive 
possessors,  and  whether  the  estate  had  been  divided  or  gone  together,  since 
the  fine  and  recovery  were  passed. 
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to  ftm  was  tttuote  in  the  parish  of  Clayton,   in  the 
oooBtj  of  Susaexj  and  known  by  the  names  of  Hom- 
sKMufs  Farmj  and  Hctmmond^s  Mill;  and  that)  in  the 
year  1691 »  it  was  the  property  of  Nathaniel  Owen,  who 
had  previously  purchased  it  of  a  person  of  the  name  of 
BUdkelbomey  and  that  the  said  Nathaniel  Owen,  by  in- 
dentures of  lease  and  release,  in  that  year  settled  the 
estate  in  question,  and  also  all  other  his  freehold  lands 
in  the  said  parish  of  Clayton,  whidi  he  had  purchased 
of  iSeielbome,  on  his  eldest  son  in  tail  male,  and  re- 
mainder to  the  use  of  his  right  heirs;  That  in  1717,  in  a 
deed  to  lead  the  uses  of  the  fine  and  recovery,  the  estate 
wasdescribed  as  in  the  indenture  of  1691,  with  the  addi- 
tion of  several  other  closes  and  lands  situate  in  the  said 
parish  of  Clayton,  and  containing  in  the  whole,  by  esti- 
malioQ,  170  acres,  more  or  less;  and  also  all  tliat  mill 
and  lands,  OMitaining,  by  estimation,  14  acres,  more  or 
less;  and  of  all  other  the  messuages,  lands,  and  tene- 
ments in  Qayton,  purchased  by  the  said  Nathaniel  Owen, 
at  MiAdbome:  That  in  the  fine  and  recovery  it  was 
described  as  100  acres  of  land ;  SO  acres  of  meadow,  50 
seres  of  pasture,  and  10  acres  of  wood.     That  in  a  lease 
giaoted  in  1769,  the  estate  was  stated  to  contain  200 
acKS,  moie  or  less ;  and  that  upon  the  actual  adiuea- 
saranent  made  in  1783,  it  appeared  to  contain  209  acres, 
being  19  acres  (including  the  sites  and  buildings)  more 
dun  were  mentioned  in  the  fine  and  recovery;  and  that, 
upon  a  recent  sale,  it  was  objected  by  a  purchaser,  that 
die  fipe  and  recovery  were  not  sufficient  to  embrace  the 
estate;  but  it  was  admitted  that  the  description  in  the 
dd^deed8  appeared  to  be  sufficient  to  pass  all  the  estate 
pnidiased  by  the  siud  Nathaniel  Owen,  as  they  contained 
general  words,  sufficiently  comprehensive  to  embrace  the 
quantity  of  land  found  by  the  survey  made  in  1783, 
The  learned  seijeant  referred  to  the  case  of  Milbanke 


1819. 
Owen 

V. 

Owen. 
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V.  Joliffi{a\  where  a  recovery  sufiered  in  the  1 1th 
Geo.  1.  was  allowed  to  be  amended,  by  inserting  other 
premises  not  mentioned  therein;  and  in  Tentyscn  de- 
mandant, GouUon  tenant,  Bousby  vouchee  (6),  a  reco- 
very of  ninety-eight  years  old  was  amended  by  insert* 
ing  a  manor  and  tithes;  and  in  Alexander  d^nandant, 
Bleasdale  tenant,  Hanford  vouchee  {c\  a  recovery  was 
amended  by  increasing  the  quantities  of  specific  doses 
described  in  the  deed,  as  being  of  smaller  than  the  true 
quantities.  But  it  appearing,  in  this  case^  that  the  affi- 
davit did  not  state  that  the  possession  had  always  gone 
in  the  same  line — 

Lord  Chief  Justice  Dallas  referred  to  the  case  of 
Stone  plaintiff,  Ashby  deforciant  {d\  where  a  fine  was 
not  allowed  to  be  amended  by  increasing  the  number  of 
acres^  where  there  was  no  other  warrant  for  the  amend- 
ment than  the  fiu;t,  that  the  closes  enumerated  by  name 
in  the  deed,  were  therein  stated  respectivdy  to  contain, 
and  did  contain,  acres,  the  aggrc^te  whereof  was  more 
than  the  number  of  acres  comprised  in  the  fine.  And  the 
Court  there  directed  Mr.  Serjt.  Faughan^  who  moved 
the  amendment,  to  search  whether  there  were  any  pre- 
cedent of  a  case,  wherein  the  Court  had  increased  the 
number  of  acres  in  the  fine,  upon  the  mere  circumstance^ 
that  the  number  of  acres  in  the  deed  was  more  than  that 
in  the  fine;  it  not  being  sought  t6  insert  additional  par- 
cels omitted  to  be  specified,  and  passing  only  by  the 
genera^  words,  but  all  the  closes  being  enumerated  in 
the  deed,  and  the  quantity  only  understated  in  the  fine. 
The  affidavit,  therefore,  in  this  case^  is  imperfect;  for  it 
is  necessary  to  account  for  the  modem  as  well  as  the 
ancient  possession,  and  the  property  is  traced  no  fiirther 


(a)  2  Bos,  Sf  PuLseO. «.— (A)  3  Taunt.  408.— (c)  4  Taunt 
734.— (rf)  5,  Taunt.  616.  "        V  /  *  ^  «««r. 
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than  1769,  when  a  lease  was  granted,  in  which  th^  estate 
ms  stated  to  contain  200  acres,  more  or  less;  and  it 
does  not  appear  in  whose  possession  it  has  been,  or  whe- 
ther it  has  been  divided,  or  has  gone  together  since  that 
time.  He  also  referred  to  the  case  oiBartram  plaindfl^ 
Tawne  deforciant  (a),  and  observed,  that  the  applications 
in  the  cases  of  MUbanke  v.  Jd^^  and  Tenm/son  de- 
mandant, were  not  to  increase  the  quantity  of  acres;  and 
that  in  Alexander  demandant,  the  date  of  the  recovery 
was  not  stated. 


Per  Curiam^ 


Amendment  refiised. 


1810. 


OWKN 
OWEM. 


Mr.  Serjt  TadAf  now  renewed  his  application  on 

additional  a£5davits  from  two  of  the  inhabitants  of  Claj/- 

ioHj  the  one  eighty-one,  and  the  other  seventy-six  years 

of  age^  and  who  had  both  resided  in  that  parish  since 

thdr  buth,  and  who  swore  that  as  long  as  they  could 

remember,  HammoruTs  Farm  and  Hammonds  Mill  were 

occupied  by  the  &dier  of  one  of  the  deponents,  as  tenant 

thereof  to  one  John  Owen,  the  former  proprietor ;  and 

that  sadb  deponent  succeeded  his  &ther  as  tenant  of  the 

said  mill  and  lands,  and  held  the  same  under  one  Charles 

Higginsj  who  purchased  them  of  the  trustees  under  the 

will  of  the  said  John  Owen,  and  that,  upon  his  decease, 

the  same  became  the  property  of  one  SivMrn  Warner,  by 

derise,  and  that  he  has  devised  the  same  to  his  son, 

KHpin  Warner,  who  has  lately  sold  the  same :  that  both 

the  deponents  were  perfectly  weU  acquainted  with  the 

&im  and  mill,  and  with  the  extent  and  boundaries  thereof^ 

as  well  as  of  the  boundaries  of  the  particular  fields  and 

closes  of  the  same:  that  the    uantities  of  land  are  the 


{a)  1  MarA.  446. 
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true  quantities  of  the  said  finrm  and  mill;  and  that  the 
several  closes  of  the  said  fium  bave^  during  the  remem- 
brance of  the  deponents^  always  been  occupied  by  the 
tenants  of  the  said  fiurm  and  mill,  under  the  proprietors 
thereof  for  the  time  being,  as  parts  of  the  farm;  and 
that  no  addition  to,  or  alteration  in  the  quantities  and 
extent  of  the  said  farm,  mill,  and  lands,  have  been  made 
since  the  deponents  can  remember ;  the  land  constituting 
the  fium,  and  belonging  to  the  mill,  being  the  same  at 
this  day  as  they  were  at  the  times  they  respectively  be- 
came  acquainted  therewith:  and  that  th^  had  never 
heard  of  any  additions  or  alterations  in  the  quantity  of 
land  and  contents  of  the  farm  and  mill  having  been 
made  previous  to  their  knowing  the  same.  In  addition 
to  these  affidavits,  the  attorney  for  the  vendor  swore 
that  he  had  examined  and  abstracted  the  several  tide- 
deeds,  evidences,  and  writings  of  and  relating  to  the  said 
farm  and  mill ;  and  that  he  had  examined  the  parcels 
and  description  of  the  estate  contained  in  the  deed  to 
lead  the  uses  dated  in  1717 ;  and  that  he  had  compared 
such  parcel  and  description  with  all  the  subsequent 
deeds  and  conveyances  relating  or  belonging  to  the 
sidd  estate,  from  the  date  of  such  deed  to  the  time  it 
became  vested  in  Higgins,  who  devised  the  same  to 
Warner;  and  that,  in  all  such  deeds,  the  parcels  therein^ 
and  description  of  the  said  estate,  were  the  same,  v^th 
the  exception  of  the  names  of  the  tenants  by  whom 
the  same  had  been  holden  and  occupied. — The  learned 
setjeant  observed,  that  this  case  was  distinguishable  from 
that  of  Sione  v.  Ashby^  as  the  deed  to  lead  the  uses  con- 
tained general  words  sufficient  to  cover  the  lands  in 
question;  and  in  that  case,  there  were  no  general  words 
whatever  in  the  deed.  TThat  the  case  of  Alexander  de- 
mandant, and  Bleasdale  tenant,  was  a  case  precisely 
similar  to  the  present,  where  the  Court  permitted  the 
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ameodment,  by  increasing  the  number  of  acres  of  the 
doses  described  in  the  deed;  and  the  cases  of  Milbank 
T.  Jol^j  and  Tent^fsan  demandant,  were  expressly  in 
point,  to  shew,  that  this  amendment  might  be  made, 
althoi^h  the  fine  and  recovery  were  passed  so  long 
since  as  the  S  Geo,  1.  That  in  Bartram  v.  Tawne  the 
Court  would  not  allow  die  quantity  of  each  species  of 
land  to  be  increased,  so  as  to  make  each  cover  die  '^ole 
quantity  intended  to  be  conveyed;  and  that,  as  here, 
nbeleeB  acres  only  were  desired  to  be  added,  such  addi- 
tion weirid  come  within  the  terms  of  the  deed  to  lead 
die  usesy  as  general  w<m]s  were  oontamed  in  such  deed. 
But, 


I8J9. 


Owen 

V. 
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Per  CuriMm^^We  cannot  increase  die  quantity  of  acres 
beyeoddiat  stated  in  the  deed  to  lead  the  uses:  in  all  caseft 
where  sadi  amendments  have  been  prayed  for,  they  have 
beoi  confined  widiin  the  terms  of  the  deed.  In  the  deed 
here  the  property  is  described  as  170  acres  more  or  less, 
and  a  mill  and  lands,  containing  14  acres,  more  or  less, 
xsakuig  together  184  acres.  In  the  fine  and  recovery, 
it  is  stated  as  190  acres,  and  it  is  now  prayed  to  in- 
crease it  by  the  addition  of  19  acres  more.  This 
would  go  far  beyond  the  terms  in  the  deed  to  lead  the 
uses.  Besides,  a  great  lapse  of  time  has  taken  place 
nice  this  fine  and  recovery  were  passed,  and  the  affi- 
daints  now  produced  do  not  trace  bade  the  property  - 
with  sufficient  certainty  to  induce  the  Court  to  grant 
diis  amendment." 

Refiised. 


7Q  CA8XS  IN  HILARY  TEEM, 


LONGWORTH    V.    HeALEY. 

Sa^f *J«^<^y»  Lee  and  others  v.  same. 

Feb.  o. 

If  bail  be  put     Mr.  Seijt  HuUock  moved  to  justify  the  bail  in  these 

in,  in  the  actions,  who  had  been  put  in  at  Lancaster,  on  the  usual 

county palatme    ^,    .  ,   .       «,  . 

of  Lancaii^f      affidavit,  stating  their  sufficiency. 

where  the  Mr.  Serjt  Copley  opposed  their  justification,  on  an 

^erted^upon  a  affidavit,  that  both  these  actions  were  commenced  on  the 
testatum  capias  23d  of  November  last,  and  that  the  defendant  was  arrested 
from  Zon  flon ;  ^      ^^^  ^^  testatum  capias^  from  London  into  the 

and  It  appear        ^  ^     ^         ,^1..,,  i- 

on  the  face  of    county  palatme  01  Lancaster,  returnable  m  eight  days  of 

the  bail-piece     5/.  Hilary^  and  that,  on  the  first  day  of  this  term,  rules 

been  put  in  at    ^  return  the  writ  of  mandate  were  obtained,  and  duly 

Lancaster:         served :    that  on  the  28th  of  January  last,  being  five 

//eW,  that  t  le  ^  ^j^  ^^  commencement  of  the  term,  the  drfendant 
bail-piece  was        ^  '  .         . 

wrongs  as  it       had  obtained  an  order  for  a  week's  time  to  put  in  bail^ 

should  have  without  prejudice  to  the  plaintiflPs  ruling  ihe  sheriff  to 
^tes^tum  issued  bring  in  the  body :  that  on  the  4th  instant,  being  TTiurs^ 
from  London  day  last,  notice  of  bail  was  served  on  the  plaintiff^s 
'"Satbe^^but^  agents:  that  an  exception  was  duly  entered  to  them; 
the  Court  gave  and  that  it  appeared  on  the  &ce  of  the  bail-piece  that  the 
time  f^^a  bail  had  been  put  in  in  Lancashire,  and  not  in  London^ 

piece  to  be  fxotn  whence  the  original  writ,  under  which  the  de- 
transmitted,  fendant  had  been  arrested,  issued,  and  which  was  a 
that  the  s^e  ^^^^ium  capias.  He  relied  on  the  cases  of  Clempson  ▼. 
bail  might  then  Knox  (a),  Harris  v.  Calvart{b),  and  Hartley  r.  Hodg-^ 
justify.  son[c),  and  insisted,  as  there  was  not  any  commissioner 

or  filacer  in  the  courts  of  Wesfyninstet,  for  the  county 


(a)  2  Bos.  cj-  Ptd.  5i6. (b)  1  Ea*/,  COS. (c)  Ante, 

Vol.  1.514.  .  v/  » 
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pahdne  of  Lancaster^  that  the  bail-piece  had  been  im- 
properly taken;  and,  - 

Per  Curiam, — It  is  quite  dear  that  the  bail-piece  is 
wnMig:  it  should  have  been  taken  thus;  namely,  testatum 
from  Londcm  into  the  county  palatine  of  Lancaster:'^ 
bat  as  it  was  merely  an  irregularity,  they  gave  time 
miUl  the  last  day  of  this  term  to  get  a  proper  bail-piece 
transmitted,  and  directed  that  the  same  bail  might  then 
justify  (a). 


{«)  See  the  case  of  Rex  v.  Sheriff  of  Middlesex. 


3  Maule 
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1810. 


longwobu 
Hbalet. 


(yLANOHLA  V.  MaCDONALD. 


Satardar, 
Feb.  6. 


Mb.  Serjt.  Vaughan  moved  for  a  rule  to  compel  the  Security  for 
plaintiffin  this  action  to  give  security  for  costs,  on  an  costs  will  not 
affidavit,  which  stated,  that  he  had  left  this  country,  and  from  m  English 
joned  the  insurgents  as  an  officer  in  South  America*  officer  serving 
He  insisted  that  as  he  was  out  of  the  jurisdiction  of  this  **?  '^^'^  ^'"^ 
court,  that  he  was  entitled  to  the  application ;  but  as  the 
aflUavit,  on  which  the  motion  was  founded,  did  not  state 
what  utoation  he  held  in  that  army,  or  where  he  was 
readentin  America^ 

Hie  Court  refused  the  application ;  and  held,  that  in 
order  to  bring  the  plaintiff  within  the  rule,  he  must  be  a 
fcrdgner;  and  that  all  English  officers  serving  as  insur- 
gents in  South  America  could  not  be  considered  as-  such. 
And  Lord  Chief  Justice  Dallas  mentioned  the  case  of 
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y,^  tboi]|^  he  be  resident  abroad. 

Mac]>ovald. 


Rule  refi&sed. 


Saturday, 
Feb.& 


{a)  I  Taiia^  18. 


ANamrMoua. 


Nor  from  a  Ma.  Serjt  FaugAan  made  a  similar  application  in  this 
dum  °  the  ^^  ^  ™  affidavit,  which  stated,  that  the  plaintiff  was 
time  he  is  a  foreigner,  and  that  his  residence  was  in  Dantzic,  but 

resident  in  this  ^^i  ^t  present  he  was  a  sojourner  in  this  country.    But, 

,  The  Court  referred  to  the  case  of  Ciragno  v.  Has^ 

san  (a),  where  it  was  held,  that  there  was  no  instance  in 
which  security  for  costs  was  exacted,  so  long  as  tlie 
plaintiff  remains  in  this  country,  and  that  it  was  neces* 
sary  that  he  should  have  actually  left  it  The  applica* 
tion  was  therefore 

Refused. 


(a)  1  Marsh.  42\. 
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Weixs  V,  Girling.  Monday, 

Feb.  8. 

Thi&  was  an  adioa  diasmmpsit  brougfat  againsl  the  de-  I^f  in  a  jomt 

fendant,  as  one  of  the  makers  of  a  promissory  note,  of  *°*^  several    , 
.k.-^u  *u    r  11      •       •  .r        — 7         nQtg  pa3'aoIe 

which  the  foUowing  is  a  copy :  by  instalments, 

the  day  on 

We  jointly  and  severally  promise  to  pay  to  Mr,  becomes  pay- 
John  Wellsj  or  order,  the  sum  of  of 87  :  Ss.,  in  manner  *?'®  5®.  "*f- 

CTfi^Atfa     m     ^F%J& 

foUowing,-  viz.  the  sum  of  .£21 :15s. :  9rf.  on  the  29th  declaration,  it 
day  of  September  J  now  next  ensuing;  the  further  sum  ^®  *  ^*^*^  ^«- 
of  ^21  :  15^. :  9d.  on  the  25th  day  of  December  next  [hTdtfendan/ 
ensubg;   the  further  sum  of  i*21  :  I6s.  :  9d.  on  the  sign  such  note 
25th  day  of  March,   1818;  and  the  further  sum  of  JJ^oTer^  ^"""^ 
<£21  :  15*.  :  9d.  on  the  24th  day  of  June,  1818.     And  maker,  the 
in  case  d^ult  shall  be  made  in  payment  of  any  or  either  Plaintiff  cannot 
of  the  above  sums,  at  the  times  above  limited  for  that  common  ^^ 
purpose;  then  we  jointly  and  severally  promise  to  pay  money  counts, 
the  whole  of  the  said  sum  of  £87  :  Si.,  or  so  much 
thereof  as  shall  not  have  been  paid  immediately  after 
such  de&ult  as  aforesaid., 

«  W.  Bath. 

"  S.  Girling:* 

The  declaration  contained  one  count  only  on  the  note,  * 

which  stated  the  last  instalment  to  be  payable  on  the 
4th,  instead  of  the  24th  of  June,  1818.  On  the  produc- 
tkm  of  the  note  at  the  trial  before  Lord  Chief  Justice 
JOeOaSj  at  Westminster,  at  the  sittings  after  the  last 
tenn;  it  was  objected  that  the  plaintiff  could  not  rer 
cover,  on  the  ground  of  a  variance  between  the  note 
and  first  count  of  the  declaration,  as  stated  on  the  re- 
cord; when  it  was  insisted  that  lie  might  recover  on  the 
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I8I9. 


Wells 

GlELIMO. 


common  money  counts,  and  that  the  note  migbt  be  ^ven 
in  evidence  on  those  comits,  or  on  an  account  stated,  as 
the  action  was  between  the  original  parties :  but  it  ap- 
peared in  evidence,  that  the  defendant  signed  the  note  as 
a  surety  only,  for  a  person  by  the  name  of  Bath,  and 
that  no  consideration  had  passed  from  the  plaintiff 
to  the  defendant,  and  that  there  had  been  no  mutual 
dealings  between  them.  His  Lordship  was  of  opinion 
that  the  variance  was  fatal ;  and  as  there  appeared  to  be 
no  privity  of  contract  between  the  plaintiff  and  defendant, 
and  as  no  previous  transactions  had  passed  between  them, 
that  the  plaintiff  was  not  entitled  to  recover.  The  jury, 
however,  found  a  verdict  for  the  plaintiff  on  the  money 
counts,  but  liberty  was  ^ven  to  the  defendant  to  move  to 
set  it  aside. 

Mr.  Seijt  Copleyj  on  the  first  day  of  this  term,  had 
accordingly  obtained  a  rule  nisi,  that  this  verdict  might 
be  set  aside,  and  a  nonsuit  entered,  and  relied  on  the 
case  of  Gibson  v.  Minet  (a),  where  Lord  Qiief  Baron 
Eyre  said,  <<  The  theory  of  a  bill  of  exchange  is,  that 
the  bill  is  an  assignment,  to  the  payee  of  a  debt  due  from 
the  acceptor  to  the  drawer,  and  that  acceptance  imports 
that  the  acceptor  is  a  debtor  to  the  drawer,  or  at  least 
has  effects  of  the  drawer's  in  his  hands.  But  in  an  action 
wherein  the  declaration  is  upon  the  bill  itself^  creating  a 
duty  by  the  custom  of  merchants,  this  is  all  out  of  the 
case.  In  any  other  action  of  assumpsit  at  common  law, 
founded  on  a  bill  of  exchange,  the  bill  is  o£fered  as  evi- 
dence only  of  the  duty.  It  has  been  expressly  deter- 
mined,  that  a  general  indebitatus  assurnpsit  will  not  lie  on 
a  bill  of  exchange ;  but  the  indebitatus  must  be  for  some 
duty,  such  as  money  lent,  &c,  and  the  bill  is  ofiered  as 


(a)  I  H,  B.  (502. 
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endeooe  of  diat  duty.  Now^  when  it  b  o&red  afl  evi- 
dence of  the  duty,  it  is  but  evidence ;  and  any  of  the  pre- 
sumptions which  the  writing  afibrds  may  be  contradicted 
bjr  evidence;  and  from  the  whole  of  the  evidence  the 
juiy  must  draw  the  omdusion  of  &ct,  that  so  much 
monqr  was  lent,  so  much  had  and  received,  &c  The 
presumptions  of  evidence  which  the  vnriting  affords,  have 
DO  iqpplication  to  the  assumpsit  for  money  paid  by  the 
payee  or  holder  of  a  bill  to  the  use  of  the  acceptor :  it 
most  be  a  veiy  spedal  case  which  will  support  such  an 


I8ig. 


Wblls 

p. 

GlEUNO. 


Mr4  Serjt  Faugkan  now  shewed  cause^  and  admitted 
that  the  plaintiff  was  not  entitled  to  recover  on  the  first 
count,  on  the  ground  of  the  variance;  but  contended, 
tbat  the  note  might  be  given  in  evidence,  on  the  com- 
num  money  counts,  or^  at  all  events,  under  an  account 
stated;  and  he  referred  to  the  cases  otDimsdale  ▼.  Lart^ 
chnUr  {a\  JTiompson  y.  Morgan  (A),  and  Waynam  v. 
Bend[c).  If  the  declaration  had  contained  a  special 
oooot  that  Bath  was  indebted  to  the  plaintiff,  and  an 
aocoont  had  been  taken  between  them',  and  that  in  con- 
oderation  that  the  plaintiff  would  forbear  to  sue  Bathy 
the  defendant  promised  to  pay,  it  would  have  been  a 
good  ccHittderation,  and  the  plaintiff  would  have  been 
entitled  to  recover. 

Lord  Chief  Justice  Dallas. — I  was  decidedly  of  opi- 
mon  at  the  trial,  that  the  variance  on  the  first  count  of 
the  declaration  was  &tal.  The  action  was  brought  on 
ajomt  and  several. note,  to  which  it  appeared  the  de» 
fendant  had  attached  his  signature,  as  a  surety  for  one 


(«)  4  £jp.  Rep.  aoi.— (5)  3  Cawp,  lOU^{c)  1  Camp. 
174. 
VOL.  in.  o 
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Bath.  It  was  then  contended,  that  the  plaintiff  might 
resort  to  the  common  money  counts ;  but  I  told  the  jurj, 
that  in  order  to  entitle  him  to  recover  on  those  counts, 
there  must  have  been  a  privity  of  contract,  or  prior  or 
mutual  dealings  between  him  and  the  defendant.  As  it 
appeared  that  tliere  had  been  no  such  dealings  between 
them,  and  as  the  defendant  was  a  surety  only,  there  could 
be  no  consideration  for  which  the  note  was  given. 

Mr.  Justice  Park. — It  is  quite  dear  that  the  variance 
is  &tal;  and  equally  so,  tliat  the  plaintiff  is  not  entitled 
to  recover  on  the  common  money  counts,  as  the  de- 
fendant merely  signed  the  note  as  a  surety  for  a  third 
person,  when  there  had  been  no  previous  dealings  be- 
tween him  and  the  plaintiff. 

Mr.  Justice  Burrough. — Tlie  note  was  produced  at 
the  trial,  when  it  appeared  that  the  date  on  which  one  of 
the  instalments  became  payable  was  mis-stated  on  the 
record;  that,  therefore,  was  a  ground  of  nonsuit;  and 
as  there  were  no  dealings  between  the  plaintiff  and  de- 
fendant, it  is  quite  clear  that  the  former  could  not  re- 
cover on  the  money  counts ;  still,  it  has  been  insisted  that 
he  might  do  so  on  the  account  stated :  but  suppose  the 
plaintiff  had  taken  this  note  payable  at  three  months, 
and  commenced  his  action  before  the.  expiration  of  that 
time^  he  must  then  have  resorted  to  the  instrument,  in 
which  case  he  would  undoubtedly  have  been  nonsuited. 

Mr.  Justice  Richardson.— It  has  been  said,  that  the 
plaintiff  might  have  recovered  on  an  account  stated  be* 
tween  him  and  the  defendant;  but  it  is  obvious  that  such 
an  Recount  must  have  been  founded  on  a  preceding  bona 
fide  debt  between  them,  for  the  language  of  that  count 
is  "  for  suRi«  due  from  the  defendant  to  the  plaintiff;" 
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tuttl  in  this  case  the  plaintifTs  only  remedy  was  on  the 
iX)Ce;  for  it  was  proved  that  nothing  was  due  from  the 
defendant  to  the  plaintiff,  neither  had  there  been  any 
preceding  transactions  between  them. 


1818. 


Wells 

OlRLIWO. 


Rule  absolute  (or  a  nonsuit. 


CittBORir  V.  Des  Anass,  Knt.  and  another,  Sheriff  of 
Middlesex. 


Monday^ 
Feb.  8. 


Thu  was  an  action,  brought  against  the  defendants  as  In  an  action 

late  fhenlFo{  Middlesex,  for  a  false  return  of  nulla  bona  fJ^ainst  a  sheriff 

/  tor  returning 

toawnt  oxjieri  facias,  issued  at  the  suit  of  the  plainti£g  nulla  bona  to  a 

ftgainst  one  Thomas  Fitzgerald.  f^^j  ^^^^a 

At  the  trial  of  the  cause  before  Lord  Chief  Justice  5^,^^  lodged 

Dallas,  at  Guildhall,  at  the  sittings  after  the  last  term,  with  him  at 

the  ficts  appeared  to  be  these:    The  plaintiff  having  f^X  evening 

brought  an  action  against  Fitzgerald,   and  recovered  to  he  levied,    ' 

about  thirty  pounds;  on  the  2Cth  of  May,  signed  final  ^"^  "?  ^",^  ^^ 
.  .  i       r.  .     ^  '  ^*    ^  error  had  been 

juagment  for  je44:  Is.tBd.,  bemg  the  amount  of  the  allowed  at  half* 

whole  of  the  damages ;  and  on  the  same  day  delivered  to  past  six  on  the 
•  the  defendants  a  writ  ofjieri/acias,  returnable  in  fifteen  ^av"  but^it  ai^ 
days  of  the  Holy  Trinity^  and  which  was  indorsed  to  peared  that 
Isvj  £^5  :  Ss. :  5d.,  besides  sheriff's  poundage,  &c,  and  ^be  allwance 
a  warrant  was  obtained  the  same  day  directed  to  their  within  the  day. 

Held Jirst,  that 
■ach  iBowance  operated  as  a  supersedeas,  as  it  might  be  made  at  any  time 
before  the  day  had  expired;  secomdltff  that  the  sheriff  should  not  have 
retomed  nuUa  bona,  but  that  a  writ  of  error  had  been  allowed,  and  that 
dierefore  the  plaintiff  was  entitled  to  recover  nominal  damages.  Quare, 
vhether  in  order  to  prove  the  allowance  of  a  writ  of  error,  it  be  necessary 
to  produce  the  original  writ  and  allowance,  or  an  examined  copy  thereof,  or 
wliether  it  be  incumbent  on  the  party  to  prove  the  service  of  such  writ } 
o3 
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officer.  In  the  course  of  that  day,  Fitzgerald  having  pre- 
viously procured  a  writ  of  error,  obtained  the  allowance  of 
the  same ;  and  on  the  morning  of  the  27th,  caused  notice 
of  such  allowance  to  be  served  on  the  plaintiiTs  attorney, 
and  early  in  the  morning  of  that  day  the  defendant's  officer 
entered  and  levied  on  the  effects,  when  he  found  an  officer 
already  in  possession,  under  two  prior  writs  ofJleriJaciaSf 
at  the  suit  of  one  Abrahams,  The  officer,  however,  left 
the  warrant  in  the  hands  of  the  man  then  in  possession, 
and  afterwards,  the  plaintiff  having  ruled  the  defendants 
to  return  the  writ,  they  returned  nulla  bona. 

For  the  plaintiff,  it  was  proved,  that  on  the  26th  of 
May,  his  attorney  searched  for  the  allowance  of  the  writ  of 
error  at  half-past  six  in-  the  evening,  and  an  inquiry  was 
made  at  the  office  of  the  clerk  of  the  errors,  whether  the 
writ  had  been  allowed  or  not;  that  the  clerks  looked  on 
the  file  and  examined  the  books,  and  said,  it  did  not  ap- 
pear that  the  writ  of  error  had  been  then  allowed;  that 
at  seven  o'clock  on  the  evening  of  the  same  day,  the 
writ  oijieri  facias  was  lodged  at  the  office  of  the  de- 
fendants, with  instructions  where  to  tevy,  and  that  it  was 
executed  early  in  the  morning  of  the  following  day ;  it  was 
also  proved,  that  at  the  time  the  officer  entered  tinder 
the  plaintiff's  execution,  there  were  more  than  sufficient 
effects  to  have  satisfied  the' amount  directed  to  be  levied. 


The  defence  rested  on  two  grounds;  Jirst,  that  the 
sheriff  being  in  possession  of  Fitzgeral^s  effects  under  Ae 
warrants  of  Abrahams^  was  not  bound  by  law  to  make  His 
return  to  the  writ  he  had  received  from  the  plaintiff;  and  as 
such  effects  were  not  equal  to  satisfy  that  debt,  there  could 
not  be  any  goods  and  chattels  oi  Fitzgerald  from  which  he 
could  cause  the  sum  required,  to  be  satisfied;  and  that  it 
was  incumbent  on  the  plaintiff  to  shew  in  the  first  instance, 
that  the  defendants,  as  sheriff,  might  and  ought  to  have 
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levied  on  the  effects  of  Fitzgerald,  because  it  is  an  onus 
cast  on  every  plaintiff  in  an  action  similar  to  the  present, 
to  shew  that  he  has  a  legal  right  to  levy  on  the  effects  of 
his  dditor  ;^and,  secondly^  that  as  the  vrrit  of  error  was  in 
hiwampersedeas  to  the  original  action  from  the  moment 
of  dlowanoe,  the  sheriff  could  only  levy  by  becoming  a 
trespasser,  and,  as  a  necessary  consequence,  it  would  be 
taking  advantage  of  his  own  wrong,  for  a  plaintiff  to  call 
on  the  sheriff  for  not  levying,  when,  in  point  of  law,  he 
had  no  power  to  do  so.  iVs,  however,  the  defendants 
merdy  proved  the  former  warrants,  and  not  the  judg- 
ments or  executions,^^he  first  ground  of  their  defence 
failed,  when  they  relied  on  the  latter,  and  for  that  purpose 
pQt  in  evidence  a  paper,  purporting  to  be  the  allowance 
of  the  writ  of  error,  but  neither  the  writ  of  error  nor  any 
oflSce  copy  was  produced,  when  it  was  objected  for  the 
plamti£^  that  for  the  circumstances  above  stated,  such 
allowanoe  had  been  improperly  sued  out,  and  that  its 
sertice  ought  to  be  proved,  as  well  as  the  delivery  of  the 
writ  to  the  derit  of  the  errors  on  the  26th  of  May. — His 
Lordship  referred  to  the  cases  of  Meagher  v.  Vandyck  (a), 
and  Hawkins  v.  Jones  (i),  where  it  was  held,  that  a  writ 
of  error  operates  as  a  supersedeas  from  the  time  of  the 
allowance,  though  it  be  not  served  till  after  execution,  and 
diat,  widioot  any  communication  with  the  plaintiff.  As 
it  appeared  that  the  writ  of  error  in  this  case  was  allowed 
on  the  26 th  of  May,  and  as  it  was' not  in  evidence  on 
what  part  of  that  day  it  was  made,  or  that  the  defendants 
had  any  knowledge  or  notice  of  its  allowance,  he  directed 
anensuit,  but  gave  the  plaintiff  leave  to  apply  to  set  it 
aside^  and  that  a  verdict  might  be  entered  for  him  for 
inch  sum  as  the  Court^should  direct 


1^1 9. 
Cliguorh 

V, 

Dks  Akges. 


(«)  3  Bos.  and  PuL  370. (*)  5  Taunt.  204. 
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Mr.  Serjt.  Vaughan,  on  a  fiwrmer  day,  had  aocordingly 
obtained  a  rule  nui,  that  this  nonsait  might  be  set  aside, 
and  instead  thereof  a  verdict  entered  for  the  plaintiff  for 
£^5 :  35. ;  5d.,  or  such  nominal  damages  as  the  Court 
should  direct.  He  founded  his  motion  on  two  grounds ; 
Jirstf  that  under  the  circumstances,  the  writ  of  error  was 
no  bar  to  the  defendants  levying,  and  that  thdr  officer 
should  have  executed  the  writ,  and  taken  possession  on 
the  evening  of  the  26th  of  Jlfoy,  when  it  was  delivered  to 
the  defendants,  and  not  have  waited  till  the  following 
morning;  secondly^  that  admitting  the  defendants  could 
not  levy  the  damages,  yet  in  having  returned  nulla  bonOf 
they  had  made  a  false  return,  for  which  the  plaindff  was 
entitled  to  recover  nominal  damages ;  that  they  should 
have  returned  the  fact,  namely,  that  a  writ  of  error  had 
been  previously  sued  out  and  allowed. 

Mr.  Serjt.  Z>iM  now  shewed  cause.  It  has  been  dearly 
established,  that  after  a  writ  of  error  allowed,  the  plaintiff 
in  the  original  action,  is  estopped  from  calling  on  the 
sheriff  to  return  his  writ,  the  defendants,  therefore,  in 
this  case,  ought  to  have  made  no  return ;  but  it  is  not 
because  they  have  obeyed  a  rule  improperly  procured, 
that  the  plaintiff  can  be  suffered  to  take  advantage  of 
his  own  wrong,  to  seek  damages  against  the  defendants 
for  making  a  return,  which  in  law  was  a  nullity,  and 
which  was  made  in  obedience  to  a  rule  illegally  obtained* 
In  order  to  shew  that  a  writ  of  error  was  a  supersedea$ 
in  law  to  the  execution  from  the  moment  of  allow- 
ance, he  relied  on  the  cases  of  Hawkins  v.  Janes  {a\ 
jsnd  Meagher  v.  Vandyck  (A),  which  had  been  referred  to 
by  the  Chief  Justice  at  the  trial,  as  well  as  to  Jaques  v^ 


(a)  $  Taunt.  304. (^>  2  Bos.  and  Pul.  97Q. 
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jffifM  (a)f  and  Saaguon  y.  Broom  (&)»  to  shew  that  a 
pUotiff  caimot  call  cm  the  sheriff  for  his  return  to  a 
vrit  of  execotioQ  after  allowance  of  error.  In  point  of 
&d^  Fitzgerald  had  no  goods  which  the  defendants 
ooold  take  in  execution  at  the  suit  of  the  present  plaintiff 
itoi  the  levy  was  nuule;  if  they  had  so  done,  they 
iroold  have  been  guilty  of  a  contempt,  for  the  allowance 
of  emar  was  of  itsdf  a  tupersedea$^  and  the  plaintiff  could 
BOt  have  had  die  fruits  of  the  execution.  The  return  of 
mAi  bona  was  a  correct  and  proper  return,  for  the  de- 
faidsaty  Fittgerald^  had  no  goods  that  could  be  levied. 
All  die  previous  cases  have  determined,  that  a  writ  of 
cnw  is  a  stay  of  proceedings  widiout  notice,  and  it  was 
Botproved  that  the  defendants  had  any  knowledge  of  its 
bebg  sued  out;  and  in  Sampson  v.  Broom  (c),  Mr.  Justice 
Lcwrenee  referred  to  Cotton  v.  Daintry{d)f  where  it  is 
add,  that  thoo^^  the  sheriff  shall  not  be  in  contempt  if 
he  make  execution  after  the  writ  of  error,  if  no  n^^- 
sedeoibesued  out,  for  that  he  had  no  notice;  yet  the 
wiitof  error,  immediately  on  the  seaUng^  forecloses  the 
Coni^  so  that  the  execution  made  after  it  is  to  be 


I8I9. 


Clcohosm 
Des  Awais. 


Mr.  Seijt.  Vamgkan^  and  Mr.  Seijt  HuUoek,  in  sup- 
port  of  the  rule,  made  two  poibts;  Jlrstf  whether  the  re- 
toiti  cinuUa  bona  was  not,  under  the  circumstances,  a 
Use  retom;  and,  seeondfyi  whether  the  plaintiff  was  in- 
tided  to  recover  nominal  damages,  or  tbe  amount  of  the 
origpnaldebt  They  observed,  that  all  the  cases  that  had 
bem  dted  as  to  die  effect  of  the  allowance  of  a  writ  of 
error,  had  been  between  the  original  parties  to  the  suit, 


fa)  1  Term  Rep.  2/9— 


'(b)  2  East,  439. {c)  2  Bait, 
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and  not  as  in  this  case^  between  the  plaintiff  and  sheriff; 
the  facts  of  this  case,  therefore,  esudude  the  law  as  laid 
down  in  the  previous  decisions.  The  defence  in  &ct  1% 
that  the  defendants  were  in  possession  under  two  other 
writs  of  execution  on  prior  judgments,  and  therefore  re-' 
turned,  nulla  banoy  to  the  writ  in  question;  but  these 
writs  could  not  be  connected  with  the  warrant  in  the 
present  case:  and  it  is  no  ground  of  defence  that  they 
were  in  possession  of  FitzgerakTa  goods  under  those 
former  writs  when  the  present  was  sued  out,  and  that 
therefore  they  need  not  execute  such  writ,  and  as  it  was 
delivered  on  the  evening  of  the  26th  of  Mm/,  the  levy 
ought  not  to  have  been  deferred  until  the  following  morn- 
ing. On  the  delivery  of  the  writ  to  the  sheri£^  the  exe* 
cution  wa$  executed,  as  no  writ  of  error  was  then  allowed, 
and  he  was  at  that  time  in  possession  of  FitzgeraUPs  goods 
under  tyro  prior  executions,  and  need  not  therefore  enter- 
again  under  this.  At  all  events,  the  defendants  should 
have  proved  the  precise  time  when  the  writ  of  error  was 
sued  out,  for  which  purpose  they  should  have  produced 
the  writ  of  error,  with  the  allowance  itself,  to  shew  that  it 
was  between  the  same  parties;  or,  if  that  could  not  have' 
been  procured,  then  an  examined  office  copy  of  the  writ 
and  allowance  ought  to  have  been  produced  and  proved. 
As  the  defendant's  officer  began  to  execute  the  writ  by 
taking  possession  of  the  goods,  they  could  not  abandon 
that  possession  and  return  nulla  bona;  but  should  have 
stated  the  special  circumstances  why  the  execution  had 
not  been  completed.  The  return  is  contrary  to  the  facts 
proved)  ^d  the  plamtiff  is  therefore,  at  all  events,  en-» 
tjitled  to  a  yerdict  for  nominal  damages. 


Lord  Chief  Justice  Dallas.— The  plaintiff,  in  thia 
case,  had  recovered  ^4 :  Is. :  5A  against  one  I%mas 
Fitzgerald,  upon  a  judgment  obtained  in  this  court  fcr 
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that  nm;  and  in  the  evening  of  the  26th  of  May  last, 
tfae  defitndants,  as  AeriS  cf  Middlesex^  had  hjieri  facias 
lodged  at  their  office  by  which  they  were  directed  to  levy 
&r  wch  sum.  It  appears  that  the  defendant,  in  the  ori» 
ginal  action,  had  applied  for,  and  obtained,  an  allowance 
of  a  writ  of  error  on  that  day,  but  that  on  inquiry  at  the 
office  oFthe  derk  of  the  errors,  such  allowance  had  not 
been  made  at  half>past  six  in  the  ev^iing;  but  as  it  ap* 
peired  to  have  been  allowed  on  that  day,  it  is  immaterial 
whether  it  were  done  before  or  after  application  at  the 
office,  as  it  might  be  done  witliin  any  hour  before  that 
day  had  elapsed,  I  therefore  think  that  it  operated  as  a 
Kpmeieas:  the  defendants  were  not  previously  in  the 
1^  possession  of  FitzgerakPs  goods,  for  it  appeared  at 
the  trial,  that  the  warrants  did  not  correspond  with  the 
writs  which  had  previously  been  sued  out,  and  no  objec- 
tion was  then  taken  as  to  whether  the  defendants  should 
have  produced  the  writ  of  error  itself,  or  an  examined 
copy  of  it;  but  under  the  particular  circumstances  of  this 
cas^  and  the  &cts  that  have  been  proved,  I  think  the 
plaintiff  is  entitled  to  recover  nominal  damages ;  but  I 
espresdy  wish  it  to  be  understood,  that  I  decline  giving 
any  opinion  as  to  whether  the  allowance  of  the  writ  of 
error  was  sufficiently  proved  at  the  trial ;  that  is  a  ques- 
tion of  importance,  as  by  aU  the  previous  decisions,  the 
writ  of  error  operates  as  a  supersedeas  from  the  moment 
of  allowance ;  neither  do  I  give  any  opinion  whether  the 
9er?2ce  of  the  writ  itself  be  necessary. 


1819- 
CLEGHoair 
Das  Anois. 


Mr.  Justice  Park. — The  only  question  is,  whether  the 
alibwance  of  a  writ  of  error  be  a  good  defence  to  this 
action,  and  if  so,  whether  the  evidence  adduced  at  the 
trial,  be  sufficient  to  prove  it  Under  all  the  circum- 
stances, I  think  the  plwitiff  is  endtled  to  nominal  dar 
mages,  and  that  this  action  should  not  be  carried  further. 
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Mr.  Justice  BtrRBOUOH.^— The  defendants^  in  thii  i 
cannot  be  oonddered  as  trespassen  for  entering  the  house 
o£  Fitzgerald  to  levy  under  the  writ  of  execution  which 
had  been  sued  out  by  the  plaintiff;  they  should  haye  re- 
turned the  fiict  on  the  writ,  namely,  that  a  writ  of  enror 
had  been  previously  allowed,  the  Court  would  then  have 
relieved  them.  I  think  the  execution  in  this  case  was  wdl 
executed,  and  that  the  plaintiff  therefore  is  only  entitled 
to  recover  nominal  damages. 


Mr.  Justice  Richardson  declined  giving  any  opinion^ 
having  been  before  consulted  in  the  cause. 

Rule  absolute  for  entering  a  verdict  for  ihm 
plaintiff/  damages  one  shilling. 


Tuesday^ 
Feb.  9., 


Gbat  v.  Milkxb. 


Ifabillofex-    This   was  an   action  of  assumpsit f   brought  by  the 

drawf!pa%hi6  pJa^^a«  holder,  against  the  defendant  as  acceptor  of 

to  tlie  order  of  the  following  bill  of  exchange. 

the  drawer  at 

a  particular  j^^     2^   jgj^ 

E lace,  without        _.  ,       «       •  « jf  w,  aoij. 

eiog  ad-  ^^^  months  after  date,  pay  to  me  or  my  order,  the 

dressed  to  any   smn  of  thirty  pounds,  two  shilUngs. 

Sefen^nt  ffiOiam  Sustammee. 

afterwards  ac-    Payable  at  No.  1,  VRlmoi  Street, 

need  not  have 

been  directed  to,  or  described  the  defendant  by  name  |' and  that  by  such 

acceptance  he  adopted  die  place  of  payment. 
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The  word*  ^  accepted,  CiarUi  BlOner/'  were  written 
acrott  the  body  of  the  bill»  and  it  waa  indoried  by  iSaa- 
taumce  to  the  plaintiff 

The  declaration  contained  two  counts  on  the  bill; 
The  first  of  which  stated,  that  Sustanance,  <m  the  20th 
of  May,  1813,  according  to  the  usage  and  custom 
of  merchants,  made  hia  certain  bill  of  exchange  by 
vluch  said  bill  he  requested  the  defendant,  two  months 
after  date  thereof,  to  pay  to  him  (Smtanance)^  or 
order,  the  sum  of  £90 :  2$^  and  made  the  same  pay* 
able  at  No.  I,  Wdmot  Street^  <^posite  the  Lamb^  Beih^ 
nd  GreeUf  Umdonj  and  that  the  defendant  then  and 
there  accepted  the  same,,  and  that  Sustammce  indorsed 
it  to  the  plaintiff;  that  afterwards,  when  the  bill  b^ 
came  due  and  payable  according  to  the  tencHT  and  effect 
thereof  to  wit  on  the  2dd  otjidy,  1818,  at  Na  X,  Wil^ 
woi  S^eetj  opposite  the  Lamb^  Bethnal  Greets  J^^o'^ 
ioOf  the  bill  was  duly  shewn  for  payment  thereof  and 
payDoeat  of  the  same  wbb  then  and  there  duly  demanded; 
bot  diat  neither  the  defendant,  nor  any  other  person  on 
Jus  behalf  did,  or  would  at  the  time  when  the  bill  was  so 
pieaented,  or  at  any  time  afterwards,  paythe  said  sum 
Df  money  therein  specified,  but  neglected  and  refused  so 
to  do:  By  means. whereof  the  defendant  became  liable 
and  promised  to.  pay. — The  second  count  stated,  that 
Sustanance  made  his  certain  other  bill,  by  which  he  re- 
quested the  defendant  two  months  after  dat^  to  pay  to^ 
him,or  order  jSSO-:  25.,  and  that  the  defendant  accepted 
the  same,  and  that  Susianance  indoned  it  to  the  plaintiff: 
By  means  whereof  the  defendant  became  liaUe  to  pay. 
to  the  plaintiff  the  sum  oC  money  in  that  bill  specified,, 
fiid  that  being  so  liable  he  promised  to.  pay:  The 
latter  count  was  aioended,  by  stating,  that  the  drawer, 
nade  his  bi|l,  by  which  he  required  two  months>after  the 
date  thereof,  the  pi^anent  to  himself  or,  order  of  the  ^snm 


ltl9. 


GaAT 
MiLNxm. 
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I«l9«         <^  ^dO:&.,  omitting  the  name  of  the  defendant.    To 
^^  these  were  added  coants  for  goods  bargained  and  sold  to 

V.  the  defendant  and  delivered  to  Sustanance^  and  all  the 

MiLNEK.  money  counts.  The  defendant  pleaded  the  general  issu^. 
At  the  trial  of  the  causey  before  Lord  Chief  Justice 
Dallas^  at  Westminster^  at  the  sittings  after  the  last  term, 
on  the  production  of  the  bill  it  did  not  appear  to  be  ad- 
dressed to  any  one,  but  that  the  defimdant  had  accepted 
it  in  the  usual  form,  and  it  was  proved,  that  on  being  ap- 
plied to  for  payment,  he  admitted  the  acceptance,  and 
said,  that  if  the  plaintiff  had  called  himself,  he  would 
have  paid  it  It  was  further  proved,  that  the  place  at 
which  die  bill  was  made  payable,  was  the  residence  of 
the  drawer,  and  not  of  the  defendant,  who  accepted  it  at 
another  place; — ^when  it  was  objected  for  the  latter,  that 
the  plaintiff  was  not  entitled  to  recover  on  two  grounds : 
*  Jirst^  that  the  instrument  produced  was  not  a  bill  of  ex- 

change according  to  the  custom  of  merchants,  as  it  was 
not  directed  to  any  person,  and  as  the  place  at  which  it  was 
made  payable  was  proved  to  have  been  the  residence  of 
the  drawer;  secondly^  that  if  it  were  a  bill  of  exchange, 
neither  of  the  first  or  second  counts  could  be  supported,  as 
the  first  stated  that  the  drawer  made  his  bill,  by  which  said 
bill  he  requested  the  defendant  to  pay,  which  was  con* 
trary  to  the  instrument  produced,  as  the  defendant  was 
not  named  in  it— That  the  second  count,  as  amended, 
did  not  state  that  the  defendant  was  the  person  drawn 
on ;  or  that  at  all  events,  it  was  at  variance  with  the  biU, 
as  it  was  made  payable  at  a  particular  place  of  which  no 
notice  was  taken  in  that  count;  but  it  merely  stated  a 
general  acceptance  by  the  defendant  The  jury,  however, 
found  a  verdict  for  the  plaintiff,  but  his  Lordship  reserved 
the  objections  taken  for  the  opinion  of  the  Ck>urt 

Mr.  Seijt  Copley y  on  a  former  day  in  this  term,  had 
accordingly  obtained  a  rule  «wi,  that  this  verdict  might 
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be  let  aside  and  a  nonsuit  entered;  and  in  support  of 
the  necessity  of  arerring  a  presentment  at  the  place 
where  the  bill  was  made  payable  in  the  second*  count,  he 
idled  on  the  cases  of  Gmmmon  v.  S^moU{a)9  CaUaghan 
Y.  J^^  {bjf  and  Sanderson  t.  Bowes  (c).  He  observed, 
thst  this  was  the  second  actieo  which  had  been  brought 
qwn  this  instrument  by  the  plaintiff  against  the  de* 
fiendant;  and  on  the  first,  which  was  tried  in  the  Court 
dKin^s  Bendj  the  declaration  stated,  that  the  drawer 
msde  his  bill,  and  thereby  required  the  defendant  to  pay^ 
and  the  plaintiff  was  nonsuited,  as  the  Court  held,  the 
iostnuBCBt  did  not  support  llie  declaration. 


iBlff. 


Gray 

MlLNBR. 


Mr.  Seijt.  Vaughan  subsequently  shewed  causey  and 
obflarved  as  to  the  first  objection,  namely,  the  want  of 
a  directicHi  to  the  drawee^  that  it  was  cured  by  the  de- 
fendants  acceptance;  for  that  as  soon  as  he  had  at- 
tached his  name  to  the  bill,  it  became  a  perfect  instru- 
ment, and  that  by  accepting  it,  he  admitted  it  to  be 
addressed  to  himself.  That  in  ShuMeworih  v.  SU- 
phens{d)^  it  was  decided,  that  an  instrument  in  the 
comiDon  form  of  a  bill  of  exchange^  except  that  the 
word  ^s£*  was  substituted  for  <<  to,"  might  be  declared 
on  as  a  bill  of  exchange,  or  as  a  promissory  note^  at 
the  option  of  the  holder;  that  in  JUan  v.  Mamon  («)» 
it  WBS  determined,  that  an  instrument  which  appeared 
on  common  observation  to  be  a  bill  of  exchange,  might 
be  treated  as  such,  althoi^h  words  were  introduced  into 
it  for  the  purpose  of  deception,  which  might  make  it  a 
pronussoEry  note.  Here^  the  defendant  has,  by  his  ac- 
cqitance,  not  only  recognised,  but  adopted  the  place  at 
which  the  bill  is  to  be  paid;  and  although  it  was  not  ad- 
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dressed  to  him,  still  if  he  accept  it,  it  is  quite  sufficient. 
By  an  acceptance,  a  drawee  engages  to  pay  to  any  sub- 
sequent indorsee ;  this,  therefore,  is  a  stronger  case  than 
that  of  Allan  v.  Afotofon,  for  there  the  action  was 
brought  against  the  drawer,  the  bill  not  having  been 
accepted,  and  Lord  Chief  Justice  CHbbs  decided  that 
case  on  the  authority  of  ShuM^worth  ▼.  Stephem^  which 
was  precisely  in  point,  as  the  instrument  there  was  exactly 
similar  to  the  present,  the  name  of  the  drawee  being 
omitted.    The  plaintiiF  is  therefore  entitled  to  reeorer. 


Mr.  Serjt  Blosset  (for  Mr.  Seijt  Coplef/\  in  support 
of  the  rule,  submitted,  that  the  question  to  be  considered^ 
was  not  whether  the  defendant  was  estopped  by  his  ac- 
ceptance from  taking  an  objection  to  the  bill's  not  having 
been  addressed  to  him,  but  whether  this  instrument  were 
a  bill  of  exchange  by  the  usage  and  custom  of  merchants, 
and  whether  it  had  been  so  stated  in  the  declaration  aa 
to  render  the  defendant  liable!  upon  it.  A  ImU  of  ex- 
change^ according  to  the  custom  of  merchants,  is  in- 
complete until  it  b  properly  addressed  to  the  drawee. 
The  cases  of  Shuttiewarth  v.  Stephens^  and  Allan  v. 
Mawsofii  were  not  decided  on  the  subsequent  acceptance, 
and  in  the  latter,  the  drawees  were  addressed  by  name^ 
and  Lord  Qiief  Justice  CHbbs  there  said,  that  he  should 
not  have  hesitated  to  decide^  that,  in  point  of  law^ 
that  instrument  was  a  bill  of  exchange,  had  the  word 
<<  at*'  been  distinctly  written  before  the  names  of  the 
drawees;  and  his  Lordship  left  it  to  the  jury,  whether 
that  word,  from  the  manner  in  which  it  was  written,  was 
not  bserted  for  the  purpose  of  deception,  and  diey  found 
that  it  was.  In  that  case  there  was  no  acceptance:  and 
the  only  question  was,  whether  the  bill  had  been  pro- 
perly addressed  to  the  drawees.  So,  in  SkuUhwarth  v. 
SiepkenSf  the  action  was  against  the  drawer,  who  re- 
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qoind  pttjfmeiit  from  Monon  and  Co.  and  the  declar»- 
ioBL  stated  that  the  bill  was  drawn  by  the  defendant  on 
them;  if  the  word  <<  to"  had  been  there  inserted  instead 
of  "at/*  there  would  hare  been  no  difficulty  in  the 
case;  but  rendence  akme  is  not  suffidenti  for  the  drawee 
must  be  addressed  by  name*  Both  these  cases,  there* 
hxf  are  distinguishable  from  the  present,  as  there  the 
names  of  the  drawees  appeared  on  the  &oe  of  the  bills, 
whereas,  herc^  thore  was  no  name  whatever  on  the  in- 
ttmment  As  to  the  objection,  with  respect  to  the  aver* 
ffleot  of  presentment  in  the  second  count,  the  cases  dted 
aiepredfldj  in  point;  and  that  ooont,  therefore^  cannot 
be  sustained. 


06 


1819. 
Gray 

9. 
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Cur.  ado.  vuU. 

LcMnd  CSiief  Justice  Dallas  on  this  day  said,  The 
Cooit  do  not  consider  it  necessary  that  the  acceptor 
skodldhaTe  been  described  by  name;  the  designation  of 
the  place  where  the  bill  was  made  payable  is  of  itself 
sufficient,  and  the  plaintiff  is  therefore  entitled  to  retain 
his  TerdicL  The  defendant,  by  his  subsequent  accept- 
ance^ has  not  only  recognised,  but  adopted  the  place 
where  the  bill  was  to  be  paid. 


Rule  discharged. 
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Tuesday, 
Feb.  9. 


Doe  on  the  several  demises  of  Sp£KC£ft  and  others 
v^  Reid  and  others. 


A  consent  rule 
In  ejectment 
for  admitting 
the  landlord  to 
defend,  need 
Dot  set  out  the 
christian  and 
surname  of  the 
lessor  of  the 
plaintiff. 


Mr.  Serjt  Blasset  having,  on  a  former  day,  obtained  a 
consent  rule  for  admitting  the  landlords  to  be  joined  and 
made  defendants,  with  the  tenant  in  possession — 

Mr.  Serjt.  Lens  now  took  a  preliminary  objection  to 
the  rule,  which  was  entitled  Doe  on  the  several  demises  of 
Spencer  and  others  v.  Jtoe»  This,  he  said,  was  insufficient, 
as  the  christian  and  surnames  of  each  of  the  parties  to  the 
rule  should  have  been  set  out  at  length.    But, 

Per  Curiam* — John  Doe  is  not  a  nominal  but  a  real 
plaintifl^  and  it  is  not  necessary  to  particularise  the  names- 
of  the  lessors,  for  he  may  proceed  to  judgment  in  his  own 
name;  and  this  rule,  therefore,  is  properly  entitled. 

This  being  the  only  inforpiality  complained  of, 

Rule  absolute. 


Thursdaf, 
Feb.  11. 


Claek  and  another  v.  CALVEnr. 


An  action  of  This  ^as  an  action  of  trespass.  The  first  coiint  of  the 
d^^^fre^^  declaration  stated,  that  the  defendant  with  force  and 
is  maintainable  arms,  &c.  broke  and  entered  into  the  several  closes  of 
by  a  tenant 

from  year  to  year,  who  had  become  bankrupt  afler  the  committing  the  tres- 
pass, and  before  the  commencement  of  the  suit  $  and  the  right  of  such  action 
does  not  pass  to  the  assignees  by  the  assignment,  unless  they  interfere ;  as 
the  bankrupt  may  sue  as  a  trustee  for,  and  has  a  good  title  against  all  per- 
SODS  but,  them. 

Trees  growing  in  a  nurseryman^s  ground,  who  was  a  yearly  tenant  to  the 
plaintiff,  and  removable  by  such  teoaut  from  time  to  time,  are  not  distrain- 
able  for  reot,  under  the  1 1  Geo.  2.  c.  19.  s.  8. 
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tbepUntifla  (enumerating  and  describing  them),  and  with 
qiades,  shovels,  and  pickaxes,  tore  up,  dug  up,  subverted, 
damaged  and  spoiled  Ae  earth  and  soil  of  the  plaintiffi  ; 
and  also  dug  up,  uprooted,  cut  down,  prostrated,  and  de-     Calvebt. 
ifrojred  divers  trees  and  plants  there  growing,  and  took 
and  carried  away  the  same,  and  converted  and  disjwsed 
thereoftohisownuse.    The  second  count  was  for  seizing 
and  carrying  away  the  trees  and  plants  —The  defendant 
pleaded,  jfrs^,  that  the  plaintiflS,  on  the  1st  oi  March^ 
1817,  and  from  thence  until  the  suing  out  a  commission 
ofbankrapt,  were  nurserymen,  dealers  and  chapmen,  and 
that  so  using  and  exercising  trade,  they  on  that  day  were 
indebted  to  George  Blair  and  William  Plimpton^  in  the 
«um  of  ^100,  for  a  debt  due  from  the  plaintiffs  to  them : 
and  that  they  were  also  indebted  to  divers  otlier  persons ; 
and  that  being  so  indebted  they  became  bankrupts ;  and 
that  on  the  11th  oi  March  a  commission  issued  upon 
the  petition  of  Blair  and  Plimpton :  By  virtue  of  which 
commission  the  plaintiffi  were,  on  the  8th  of  Aprils 
fbond  bankrupts,  and  that  three  of  the  commissioners 
who  so  &und  the  plaintiffi  to  be  bankrupts,  afterwards, 
and  aftor  the  committing  the  said  supposed  trespasses  in 
the  said  declaration  mentioned,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  22d  of  April,  1817,  by 
a  cotain  indenture  made  between  the  said  commissioners 
of  the  one  part,  and  George  Blair  and  James  Gray  of 
the  other  part,  the  oonunissioners  did,  for  the  considera- 
tions therein  mentioned,  order,  bargain,  sell,  dispose, 
assign,  and  set  over  unto  Blair  and  Gray,  then  duly 
^ipmnted  assignees  of  the  estate  lUid  efiects  of  the  plain- 
tiffi^  all  and  angular  the  goods,  chattds,  effects,  debts, 
and  all  other  the  personal  estate  whatsoever  that  the 
plaintifi  were  possessed  of  or  entitled  to,  at  the  time 
thqr  so  became  bankrupts,  or  at  any  time  since;  and  all 
Ae  estate,  right,  title*  interest,  property,  daim  and  de- 

▼OU  III.  H 
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iTiand  whatsoever  of  the  plaintiflfe,  of  or  in  the.prcmwe*, 
or  any  part  thereof:  To  have  and  to  hold  the  same  in 
trust  for  the  benefit  of  the  creditors  of  the  pUiintifl&:— And 
the  defendant  farther  said,  that  the  doses  in  the  dedarar 
tion  mentioned,  were,  at  the  said  time,  when,  &c,  and  at 
the  time  of  the  bankruptcy,  and  since,  held  by  the  plain- 
ti£fs  for  a  term  of  years  [and  that  the  commissionefs,  as 
aforesaid,  in  further  execution  of  the  commission,  by  a 
certain  other  ind«iture,  after  the  committing  the  sup- 
posed trespasses  in  the  declaration  mentioned,  to  wit,  on 
the22d  of  4pri7,  made  between  the  commissioners,  as 
aforesaid,  of  the  one  part,  and  Blair  and  Gray,  assignees 
as  aforesaid,  of  the  other  part,  did,  for  the  considerations 
therein  mentioned,  grant,  bargain,  sell,  assign,  and  set 
over  unto  Blair  and  Gray,  as  such  assignees,  all  and 
singular  the  freehold  and  copyhold  messuages,  lands, 
tenements,  and  hereditaments,  wherein  the  plaintifis  at 
the  time  they  became  bankrupts,  or  at  any  time  rince, 
had  any  estate,  right,  title,  or  interest,  in  possessum,  re- 
mainder, reversion,  or  expectancy,  or  otherwise,  and  all 
claim  and  demand  of  the  plaintifft  in  and  to  the  same 
premises :  To  hold  the  same  to  the  use  of  Blair  and  Gre^ 
upon  trust  for  the  plaintifi'  creditors.     And  the  de- 
fendant farther  said,  that  the  last-m«itioned  indenture 
was  duly  enrc^ed   before  the  commencement  of  this 
suit] :  And  so  the  defendant  said,  that  the  rights  of  action 
in  the  declaration  mentioned,  were,  by.  means  of  the  pre- 
mises, duly  assigned  to  Blair  and  Gray,  as  assignees  as 
aforesaid;  and  this,  &c.;  wl^erefore,  &c;  if,  &c.    &* 
candly,  as  to  the  taking  and  carrying  away  the  trees 
and  plants  in  the  first  count,  and  the  trees  aad  plants 
in  the  last  count  ci  the  declaration  mentioned,  the  de> 
fendant  pleaded  a  plea  similar  to  the  first,  omitting  the 
part  between  brackets,  as  above,  and  conduded  thus: 
And  so  the  defendant  said  that  the  rights  of  action  in 
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tkededumtkm  iiieiiti<med,  as  to  the  premises  in  the  iik 
trodnctory  port  of  tfiat  plea  mentioaed,  were,  by  bmum 
of  the  pramiset,  diity  asiigDed  to  Blait  and  Qn^. 

lUrdfyi  as  to  the  breaking  and  entering  the  closes  in 

dM  fint  and  last  ooonts  mentioned,  and  di^^^g  up  and 

ctfiying  away  the  trees  and  plants  therein  also  men* 

tioDsd,  that  he,  the  defendant,  was,  and  still  is,  sensed  of 

sad  m  the  said  doses,  in  which,  &c.  in  hb  demesne,  as 

offee^  and  bring  so  seised,  that  afterwards  and  befiire  the 

said  time  when,  &c.,  to  wit,  on  the  25th  nfMarchf  181d» 

he^  die  defendant,  demised  the  said  closes  in  which,  &c; 

raitodkeplaintifis:  To  have  and  to  hold  the  same  to  the 

pUatiffi,  as  tenants  thereof,  to  the  defendant  from  year 

to  year,  so  long  as  they  should  re^ctively  please ;  (the 

said  dose  called  the  nursery-ground,  to  be  holden  as  and 

far  nursery-ground,  with  the  power  and  liberty  of  planU 

ing  and  nosing  th^«on,  and  removing  from  time  to 

time^  and  taking  away  such  trees  and  plants  as  might, 

at  any  time^  during  the  said  demise,  be  planted  or  raised 

OQ  die  said  nimery-ground  in  the  way  of  thdr  trade 

aad  hmmpsa  as  nurserymen,  intendod  to  be  carried  on 

ia  the  said  demised  premises) :  Yidding  and  paying .  to 

the  defendant  die  yearly  rent  of  «£*  70,  payable  bal&yearly : 

B^  virtue  of  which  demise  the  |daintifis  entered  into  the 

picausss  in  whicb,  &c.,  and  were  possessed  thereof, 

feosn  thence,  ontil,  and  at  the  Md  time  when,  ftc. :  That 

the  fdaiaftifi  being  so  possessed,  .i'TO  of  the  rent  afiire- 

ssid,  due  and  payable  to  the  def^dant  for  one  year, 

^oo  the  2d  of  Febmmy,  1817,  was  then,  and  at 

thoes  whOT,  &c,  iifarrear  and  unpaid  to  the 

ibr  which  cause  he,  at  the  sidd  several  titties 

iriiea,  atc«  entered  into  the  said  several  closes,  in  whidi, 

fte^  in  order  to  dBstrain,  and  did  dtstrain  for  the  rent  so 

doe  and^  in  arrear  to  hiin^  as  aforesaic^  and  then  and 

ftete,  far  that  purpose,  seised  and  carried  away  tlte 
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trees  and  plants  in  tlie  first,  and  the  trees  and  plants 
in  the  last  count  of  the  declaration  above-mentioned, 
then  being  in  the  said  close  in  Whkh,  &c.,  called  the 
nursery-groundy  for  and  in  the  name  of  a  distress  for 
the  rent  so  due  and  in  arrear  to  him,  as  aforesaid,  and 
carried  away  the  same:   And  the  defendant  said  that 
the  said  trees  and  plants  were  planted  and  raised  by 
the  plaindffi  after  the  demise  to  them,  and  were  such  as 
they  might  have  removed  by  virtue  of  the  power  and 
authority  to  them  given  as  aforesaid,  and  were  at  the 
said  time  when,  &c.  fit  to  be  taken  out  of  the  ground, 
and  removed,  carried  away,  and  sold  in  the  course  of  their 
said  trade  and  business :  And  the  defendant  further  said, 
that  after  due  notice  of  distress  given  to  the  plaintiffi  in 
this  behalf,  according  to  the  form  of  the  statute  in  that 
case  made  and  provided,  and  after  five  days  had  elapsed 
after  such  notice,  and  the  said  rent  still  remaining  un- 
paid, the  defendant,  for  the  purpose  of  carrying  away 
the  same,  as  and  for  such  a  distress,  necessarily  dug  up 
and  uprooted  the  trees  and  plants  in  the  first  count  of 
the  declaration  mentioned ;  and,  in  so  doing,  necessarily 
and  unavoidably,  with  spades,  shovels,  and  pick-axes,  tore 
up,  dug  up,  subverted,  damaged,  and  spoiled  the  earth 
and  soil  in  the  said  closes,  doing  no  unnecessary  damage 
on.  the  occasion  aforesaid ;  and  also  removed  the  trees 
and  plants  in  the  last  count  mentioned,  as  and  for  such 
distresi^  as  was  lawftd  for  him  to  do,  for  the  cause  afore- 
said, which  were  the  same  several  trespasses  in  the  intro- 
ductory part  of  that  plea  mentioned,  whereof  the  plaintiflb 
have  above  complained  against  him. — The  fourth  plea 
was  nearly  similar  to  the  third,  except  that  the  defendant 
stated,  diat  the  plaintifls,  during  the  continuance  of  the 
demise,  and  before  and  at  the*said  times  when,  &c.  used 
and  enjoyed  a  part  of  the.  said  doses,  in  which,  8(c.  so 
demised  as  a  nursery^ground  in  the  way  of  their  trade 
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aod  business,  as  naroeiymen,  carried  on  therein,  and  leip. 

planted  and  raised  trees  and  plants  diere  for  sale^  in  the        r*^^ 
course  of  their  said  tnnde  and  business,  and  from  time  v, 

to  time,  dug  up,  carried  away,  and  sold  the  said  trees  Calvbrt. 
and  plants,  in  the  way  of  their  trade  and  business  as 
nurserymen,  and  thereby  made  prc^t  of  the  said  part  of 
the  said  thereby  demised  doses,  so  used,  in  lieiji,  and  in- 
stead of  sowing  and  raising  thereon  com,  and  other  pro- 
duce of  that  nature.  To  all  those  pleas  there  was  a 
general  demurrer  and  joinder. 

The  questions  raised  by  the  demurrer  to  the  two  first 
pleas  were,  whether  this  action  could  be  supported  by 
the  plaiiiti£fs  for  breaking  and  entering  their  lands,  and 
seizing  and  taking  away  their  trees,  they  having  become 
bankrupts  after  the  committing  the  trespasses,  and  before 
the  commencement  of  the  action  ?  or,  whether  it  should 
not  have  been  brought  by  their  assignees,  on  the  ground, 
that  the  right  of  action  passed  to  them  by  the  assign- 
ment? And  as  to  the  third  and  fourth  pleas,  whether 
trees  planted  and  growing  in  a  nurseryman's  ground  were 
distrainable  for  rent,  under  the  II  Geo.  2.  c.  10.  s.  8.? 

The  case  came  on  for  argument,  in  tlie  last  Trinity 
loin,  when 

Mr.  Serjt  HuUock,  for  the  plaintiffs,  contended,  that 
this  being  an  action  of  trespass,  qtiare  clatisum  Jregitf 
could  only  be  maintained  by  the  plaintiffs,  who  had  the 
actual  possession  of  the  premises ;  and  that  their  assignees, 
thet^re,  could  not  sustain  such  action  during  the  occu- 
pation by  the  bankrupts.  Legal  possession  is  not  sufficient. 
If  the  defendant  had  pleaded  not  guilty,  the  assignees 
could  not  have  maintained  this  action.  Although,  die 
plaintiffi*  interest  was  merely  for  a  term  of  years,  which 
might  pass  as  a  chattel  interest  to  the  assignees,  still  the 
present  suit  could  not  be  sustainable  by  them.     It  is 
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quite  impossible  that  they  could  have  recovered  damqgea 
in  any  shape,  commensurate  with  the  injury  .as  stated  in 
the  declaration  in  this  case.  It  isimmaterial  to  ccxisider 
whether  the  last  count  be  good ;  for  the  only  question  is, 
whether  the  plaintiffi  are  entitled  to  recover  foi*  the 
whole  of  the  trespass  that  has  been  committed.  Tbey 
might  have  brought  trover ;  but  still  they  could  not  have 
recovered  damages  to  the  fiill  extent  of  the  injury  here 
oon^lained  of.  The  assignees  had  neither  the  occupa- 
tion nor  possession  of  die  premises,  at  the  time  the  tres- 
pass was  committed.  If  the  plaintiffs'  interest  had  been 
assigned,  still  the  right  of  action  vested  in  them,  and  they 
might  have  maintained  tre^xtss,  or  trover,  against  all  the 
world  but  their  assignees.  Unless  the  latter  had  inter-- 
fered,  the  Ckmrt  cannot  interpose  on  bdbalf  of  a  straoger. 
In  Webb  v.  1Vard{a)y  where  an  ^>plicatipn  was  made 
for  the  plainti0^  who  was  an  uncertificated  bankrupt, 
and  had  brought  an  action  of  trover  for  goods,  to  give 
security  for  costs.  Lord  Kenyan  said,  <^  It  cannot  be  laid 
down  as  a  general  rule,  that  an  uticertificated  bankrupt 
musty  in  all  cases,  give  security  for  costs,  wh^e  an  acfljoa 
is  brought  by  him;  that  would  be  going  much  too  far : 
each  case  must  d^end  on  its  own  circumstances.  But 
it  is  fiur  to  say,  that  if  the  action  be  really  brought  for 
the  benefit  of  the  assignees,  they  should  be  responsible 
for  the  costs.  But  what  weighs  with  nie  to  grant  the 
present  application,  is,  that  this  action  must  be  brought 
for  the  benefit  of  the  assignees;  for  an  uncertificated 
bankrupt  cannot  have  any  property  of  his  own." — Here^ 
until  the  assignees  had  interposed,  the  plaintifis  had  a 
right  to  maintain  this  action;  for  they  might  be  consi- 
dered as  trustees  for  others  beneficiaily  interested,  imd 
having  good  tide  against  all  persons  but  the  assignees : 
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{a)  7  Term  Rep.  296.   But  see  contra,  Anonymous^  %  Taunt. 
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hsBncke  v.  Wakeman  {a).  [Lord  Chief  Justice  Dallas.— 
b  there  any  case  where  an  action  of  trover  has  been  com- 
menced by  the  bankrupt  before  his  bankruptcy?]  The 
i^t  of  the  assignees  to  the  bankrupt's  personal  pro* 
perfy  accrues  between  the  commission  and  assignment ; 
and  the  assignment  vests  the  whole  of  irMi  property  in 
tiMm,  whether  it  be  in  the  hands  of  the  bankrupt  at 
the  time  of  the  bankruptcy,  or  whether  it  come  to  his 
posKsiion  afterwards.  Unless,  therefore,  it  be  stated  on 
tlie  record  that  the  assignees  have  interfered,  thecases 
ctWM  V.  Wardj  and  haroche  y.  Wakeman^  are  pre- 
end  J  in  point: — ^and  where  no  claim  is  made  by  the 
MBgnees,  the  bankrupt  may  maintain  trover  for  goods 
acquired  by  him  after  his  bankruptcy  against  all  the 
world  but  them:  Webb  v.  Fox{b).  The  principle  in 
thst  case  is  applicable  to  the  present:  the  question 
raised  by  the  record  there^  is  precisely  similar  to  this ; 
and  it  was  there  admitted,  that  the  bankrupt  might 
maintain  either  trespass  or  trover.  And  Lord  Kemfon 
said  {c\  ^  That  if  the  pUinti£P  had  brought  an  action  of 
treipssi  instead  of  trover,  his  possession  would  have 
entided  him  to  recover  against  a  wrong  doer;  and  the 
fixm  of  the  action  cannot  alter  the  law." — In  Famler  v. 
Daum{d)^  the  debt  accrued  subsequent  to  the  bank- 
rnptqr,  and  Lord  Chief  Justice  Eyre  there  said,  <'  What 
shall  be  done  between  the  bankrupt  and  the  assignees, 
or  creditors,  is  one  thing,  and  what  between  him  and  a 
itrango*,  is  another.  This  narrow  ground,  that  the 
hankrupt  has  a  right  against  every  body  but  the  as- 
agoees,  which  is  maintained  by  authorities,  is  sufficient 
to  sopport  the  verdict  It  is  not  true,  that  in  cases  of 
^^ecial  property  the  party  must  once  have  had  posses- 
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sion,  in  order  to  maintain  trover;  for  a  fiictor,  to  whom  . 
goods  have  been  consigned^  and  who  has  never  received 
them,  may  maintain  such  action.    Bat  this  is  not  a  case 
of  special  property;  it  is  a  stronger  case:  it  is  entire 
property,  though  defeasible;  or,  to  speak  more  cor- 
rectly, liable  to^ibe  divested.    It  is  not  competent  to  a 
third  person  to  dispute  the  bankrupt's  title  to  recover ; 
who,  supposing  his  creditors  had  no  claim  upon  him, 
would  be  entitled  to  his  action,  because,  whether  th^ 
have  such  claims  or  not,  is  nothing  to  the  stranger.*' 
And  Mr.  Justice  BcxAe  said,  <^  If  a  stranger  is  under 
any  difficulty  about  defending  himself  against  the  as- 
signees in  a  subsequent  action,  he  has  only  to  give  them 
notice  of  the  first,  and  inquire  whether  they  choose  to 
defend  it,  and  thereby  he  would  be  secured."  The  prin- 
ciples laid  down  in  all  those  cases  were  affirmed  in  that 
of  Cumming  v.  Roebuck  (a),  where  Lord  Chief  Justice 
GU)bs  held,  that  unless  the  assignees  interposed,  the  bank- 
rupt might  maintain  the  action,  and  sue  as  their  trustee. 
At  all  events,  if  it  were  competent  to  the  assignees  to 
have  brought  this  action  in  their  own  names,  the  pleas 
of  the  defendant  are  not  well  pleaded;  for,  if  either  of 
th^  counts  of  this  declaration  can  be  supported,  the  pleaa 
are  bad;  as  they  cannot  be  good  in  part  and  bad  in 
part.    It  does  not  appear  in  either  of  them  that  the 
assignees  had  interposed;  thqr  might,  therefore,  either 
have  renounced  or  taken  the  property :  it  should  have 
been  stated,  that  they  had  taken  to,  and  claimed,  the 
bankrupt's  property.     In  Kitchen  v.  Bartsch  (6),  the  de- 
fendant pleaded,  that  the  promises  in  the  declaration 
mentioned  were  first  nmde,  and  accrued  to  the  plainti£E^ 
when  he  was  adjudged  a  bankrupt ;  and  that,  after  the 
making  of  the  promises,  the  assignees  required  the  de- 


(tf)  1  Holt,  Ni.  Pri.  Cases,  172 (6)  7  East,  53. 
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fiendiiit  to  pay  to  than  the  neveral  sttou  supposed  to  be 
doefitHQ  the  defendant  to  the  plaintifi^  by  reason  of 
viuch  premises  the  assignees  were  entitled  to  the  several 
sams  in  the  declaration  mentioned.  The  replication 
stated,  that  the  promises  accrued  to  the  plaintiff  after 
he  became  a  bankrupty  and  that  the  defendant  treated 
widi  him  as  a  person  capable  of  receiving  credit  in 
those  behalves;  and  Lord  Bllenborough  there  held,  that 
^  the  nniferm  tenor  of  the  previous  decisions  had  been, 
that  tbe  gmeral  assigntnent  of  personal  property  by  the 
commissicMierB,  in  the  first  instance^  pissses  all  the  future 
acquired,  as  well  as  present  personal  property  of  the 
bankrupt"  And  Mr.  Justice  Lawrence  said,  **  That  in 
all  the  modem  cases,  where  the  action  brought  by  the 
bankrupt  against  third  persons  had  been  sustained,  it 
had  been  distinctly  stated,  that  the  bankrupt  could  only 
recover  where  the  assignees  did  not  interfere ;"  and  he 
took  the  distinction  in  that  case,  that  it  was  expressly 
stated  on  the  record,  that  they  had  interfered,  and  re- 
quired the  defendant  to  pay  the  debt  to  them.  On  these 
gnMmds,  therefor^  the  plmntifSi  are  entitled  to  recover. 
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Mr.  Serjt.  Copley  in  support  of  the  pleas.— Mr.  Justice 
Le  Blancj  in  the  case  of  Kitchen  v.  Bartsch^  observed, 
^  That  all  the  Courts  had  said  in  any  case,  was,  that 
where  the  assignees  did  not  interfere^  one  who  has  con- 
tracted with  the  bankrupt  after  his  bankruptcy^  shall  not 
protect  himsdf  on  their  account  against  the  claim  of  the 
bankrupt"  In  all  the  cases  that  have  been  relied  on  fer 
the  plaintifis,  the  rule  has  bee«  confined  to  property  ac- 
quired subsequently  to  the  bankruptcy;  and  there  is  not 
a  angle  dictum  to  be  found  in  either  of  those  cases  i^pli-* 
cable  to  property  previously  obtained;  the  general  rule 
is,  that  all  rights  of  action  pass  to  the  assignees,  except 
those  on  personal  wrongs,  and  that  all  the  bankrupt's  pro- 
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1619*         petty  is  transferred  to  them  by  the  assignment,  and  that 
Clark        ^^  alone  can  maintain  an  action.    In  the  case  of  Webb 
V.  V.  F0JP9  the  defendants  merely  pleaded  the  bankruptcy 

CALvaBT,  Qf  (iiQ  plaintiff  before  the  oonvernon ;  and  he  replied, 
that  after  the  assignment  he  became  and  was  lawfully 
possessed  of  the  goods,  and  so  continued  without  any 
claim  by  the  assignees  until  the  defendants  took  the 
goods.  If  the  proposition  contended  for  be  correct,  it 
would  be  necessary  in  all  pleas,  stating  the  bankruptcy 
of  the  plaintifl^  to  aver  that  assignees  had  not  intetfered 
so  as  to  prevent  his  right  of  action ;  but  no  such  aver- 
ment can  be  necessary,  for  it  is  quite  suffident  to  set 
forth  the  bankruptcy  and  asrignment;  if  it  were  other- 
wise, this  doctrine  would  apply  to  all  actions:  and  in 
all  the  cases  in  tusumpsit,  where  bankruptcy  has  been 
specially  pleaded,  no  such  averment  has  been  ever  intro- 
duced; the  consequences  that  would  result  would  be, 
that  the  bankrupt,  immediately  afier  the  commission, 
and  before  the  assignment,  might  commmce  actions 
against  all  his  creditors,  and  prevent  the  interposition  of 
the  assignees :  that  would  be  not  only  contrary  to  prac- 
tice^ but  to  principle.  In  the  recent  case  ofKinnear  v. 
TarmrU  (a),  the  defimdants  pleaded  the  bankruptcy  of 
the  plaintiff  generally,  without  an  averment  that  the 
assignees  had  intermeddled  with  the  prc^rty. — ^As  to 
whether  this  action  be  maintainable  by  the  present 
{dainti£&,  it  is  quite  clear  that  it  is  not;  for  the  only 
actions  that  are  not  assignable  are  personal  torts,  such 
as  slander  and  assault;  but  all  those  affecting  the  pro- 
poiy  ot  the  bankrupt  pass  immediatdy  to  the  assignees. 
Here,  the  property  was  diminished  by  the  trespass  com- 
mitted in  digging  up  the  trees,  and  the  assignees  had  an 


(a)  15  East,  62a. 
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immediate  right  of  action;  so  tbcgr  miglit  have  main-         iBig. 
tamed  trover  on  their  being  takm  ^muj.    If  the  de-  ^"^^ 

fendant  had  cut  down  trees  on  the  pr<^»ertf  of  the  bank-  «. 

mpts,  the  assignees  might  have  brought  eidier  trespass  Calvert. 
or  trover;  beoaase  they  would  have  not  only  the  pro- 
perty of  the  trees  vested  in  than,  but  also  in  the  soil  on 
which  tb^  grew.  Whatever  iiyury  may  be  done  to  a 
bankrupt's  property,  before  the  bankruptcy,  givoi  a 
ffound  of  action  to  the  assignees,  and  not  to  the  bank- 
rupt himselE  If  this  had  beat  an  action  on  a  contract, 
the  assignees  must  have  stated  the  fiurts  in  their  declara- 
tion ;  so,  here  they  mj^t  have  stated,  diat  the  plaintiffi 
diminished  the  value  of  the  property,  by  digging  op  and 
oonvertii^  the  trees  in  question.  It  is  tme,  they  might 
mteiect  to  take  to  this  property;  but  it  does  not  appear 
that  it  was  an  oneious  inharitanoe,  or  that  it  would  not  * 

be  beneficial  to  the  assignees:  this,  therefore,  may  be 
aiirimilated  tp  a  personal  chattel,  and  it  must  be  assumed 
that  the  property  was  advantageous  to  them.  If  they 
4»xdd  maintain  trespass  for  cutting  down  trees,  so  could 
they  maintain  trover  for  the  acts  of  the  cutting  and 
coDversioii.  No  distinction  can  be  drawn  between  the 
two  actions.  In  the  one^  it  is  not  necessary  to  aver  that 
they  dected  to  take  the  possession ;  why,  dierefore^  can 
it  be  required  in  the  other?  [Lord  CSiief  Justice  DoKo^. 
«-^-Can  trover  be  maintained  finr  trees  cut  down,  and  car- 
ried away  at  the  same  time?]  If  they  be  demanded,  it 
may;  for  the  treqnss  may  be  waived,  and  the  action  be 
fiMmded  on  the  ^or^ alone:  this  right ofaction  is  therefore 
transferred  to  th^  assignees,  and  the  first  and  second  pleas 
are  a  comfdete  answer  to  the  plaintiffi'  claim.  It  was 
not  necessary  for  the  defendant  to  have  averred  that  the 
aflBgnees  had  not  interfered,  and  the  {deas  having  set 
out  the  (rfaintifb*  bankruptcy  and  assignment  specially, 
are  warranted  by  former  precedents,  and  the  plaintiffii 
sliottld  have  replied  the  fac^  as  in  the  case  of  Wei6  v. 
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Fox :  and  as  no  case  has  been  decided  as  to  a  question 
where  property  has  been  acquired  previous  to  the  bank- 
ruptcy, the  defendant  is  entitled  to  judgment 

Mr.  Seijt.  HuUock,  in  reply. — As  to  the  property 
acquired  before  the  bankruptcy,  the  assignees  had  the 
same  rights  after  it,  as  they  had  at  the  time  when  it  took 
place;  and  although  there  is  no  case  where  the  properly 
has  been  in  the  hands  of  the  bankrupt  before  the  bank- 
ruptcy, still,  the  principles  relative  to  property  after  ao 
quired  are  equally  applicable.  In  the  case  of  Webb  v.  jPor, 
the  plaintiff  might  have  demurred,  and  need  not  hate  set 
out  the  fiict  in  his  replication ;  for,  until  it  appear  on  the 
face  of  the  record  that  the  assignees  have  interposed,  it 
cannot  be  inferred  that  they  have  so  done.  This  being 
an  action  of  trespass,  quare  clausum  fregU^  the  contract 
under  which  the  bankrupt  held  could  not  be  stated  in 
the  declaration  by  way  of  inducement;  for  the  interest 
of  the  assignees  can  only  be  a  mere  interesse  terminu 
Besides,  this  action  could  not  be  maintainable  by  the 
assignees,  till  they  had  actually  taken  possession ;  for  the 
bankrupts  were  in  occupation  as  tenants  under  the  lease : 
neither  could  the  assignees  have  maintained  an  action  of 
trover,  unless  they  had  shewn  that  they  were  in  posses- 
sion  of  the  property  in  question.  It  is  quite  clear  that 
trover  is  not  maintainable  for  cutting  down,  and,  at  the 
same  time,  taking  away  a  tree;  for  it  is  one  continuous 
act:  the  plaintiffs  are,  therefore,  entitled  to  recover; 
Firstf  because  the  defendant,  in  his  pleas,  has  not  alleged 
the  interposition  of  the  assignees ;  and,  as  he  is  a  tart 
feasor^  he  has  no  right  to  take  advantage  by  whom  the 
action  should  have  been  brought  Secondly^  that  the 
assignees  could  not  maintain  this  action  for  taking  away 
the  plants,  as  they  were  merely  to  be  considered  interesse 
termini  i  and  as  the  trespass  ft>r  breaking  the  doses  con- 
stituted the  primary  cause  of  the  action,  it  could  not 


m  THB  FirTT-NINTR  YSAR  OF  GEO.  III.  109 

be  severed  from  the  oonvorsion,  and  the  pleas,  there-  l8ig. 

fore,  are  no  answer  to  the  action.  Cla*k 

Cur.  adv.  vuU.  v. 


The  caae  stood  over  until  this  day,  when  Lord  CkixS 
Jiudee  Dallas  ddivered  the  following  judgmait: 

This  was  an  action  of  trespass,  quare  clausum  fregit. 
Tlie  first  count  of  the  declaration  was  for  subverting  the 
piaiiitUrs  soil,  and  digging  up  certain  trees  and  plants : 
Tlie  second  count  was,  for  seizing  and  taking  trees,  &c. 
Tbe  first  plea  set  out  all  the  proceedings  of  a  commission 
of  bankruptcy  against  the  two  plaintifis,  and  the  usual 
ssngnment  under  it  by  the  commissioners,  to  George 
Blair  sud  James  Gray,  to  be  assignees  of  the  estate  and 
cfiectB  of  the  plaintifis;  and  then  set  out  a  bargain  and 
sale  fixnn  the  commissioners  to  Blair  and  Gray,  of  all 
the  fif^eehold  and  copjjiold  messulBiges  of  the  bankrupts ; 
and  stated  that  this  deed  was  enrolled.  And  so  the 
defiaidant  concluded,  that  all  the  rights  of  action  in  the 
deehmtion  -mentioned  were,  by  the  means  albresaid, 
duly  asugned  to  the  said  George  Blair  and  Jamei  Gray. 
Tlie  second  plea  was  the  same  as  the  first,  setting  out  the 
bankruptcy  and  assignment,  and  bargain  and  sale,  and 
then  concluded  thus :  And  the  def<mdant  said,  that  the 
nid  doses  in  the  declaration  mentioned,  were  at  the 
said  time  when,  &c  and  at  the  time  of  the  bankruptcy, 
and  sbce,  held  by  the  plaintiffi  for  a  term  of  years; 
sod  so  tbe  defisndant  said  that  the  rights  of  action  in  the 
nod  dedkration  mentioned  were^  by  means  of  the  pre- 
mises, assigned  to  George  ^air  and  James  Gray.  Third 
plea:  That  as  to  the  first  and  second  counts,  the  de- 
fcndant  was  seised  in  fee ;  and  that  on  the  S5th  oiMarth, 
181S,  he  demised  to  the  plaintifi  to  hold  from  year  to 
year,  and  in  the  nurse^  ground  therein  mentioned,  to 
plant,  and  also  to  remove  trees,  in  the  way  of  their  trade^ 
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at  the  yearly  rent  of  j£70,  payable  half-yeaiiy,  and  that 
a  year's  rent  being  in  arrear,  the  defendant  entered  to 
distrain ;  and  for  that  purpose  seized  and  took  the  trees 
and  plants  (being  sach  as  the  plaintLSs  might  have  xe- 
maved  in  thar  trade),  and  after  the  notices  and  iiiual 
time  mentioned. in  the  statute  regulating  distresses,  cai^- 
ried  away  the  same,  as  it  was  lawful  for  him  to  do.  The 
fourth  plea  was  nearly  the  same  as  the  third. — To  these 
four  pleas  there  was  a  general  demurrer. — ^The  question 
raised  by  the  demurrer  to  the  two  first  pleas  is,  whether 
the  pbdntiffl  can  maintain  this  action,  halving  beo(«ie 
bankrupts,  or,  whether  it  diould  not  have  been  brought 
by  the  assignees,  on  the  ground  that  the  right  of  action 
passed  to  them  by  the  assignment  The  question  on  the 
third  and  fourth  pleas  is,  whether  trees  planted  in  the 
nursery  groimd  were  distrainable  under  the  1 1  Geo.  2. 
c  19.  s.  8. 

In  this  case^  we  think  that  the  plainti£6  are  entitled  to 
recover.  The  case  of  Brandon  v.  Pate  (a),  required  con- 
sideration. That  was  an  action  brought  by  the  assignees 
of  a  bMikrupt,  to  recover  from  the  winner  money  lost  by 
the  bankrupt  before  his  bankruptcy,  in  an  action  6f  debt 
founded  on  the  statute  of  9  Anne,  c.  l^.  The  majority 
of  the  Judges  there  thought,  and  Lord  Chief  Justice  .^re 
yielded  to  their  c^imon,  that  this  right  of  action  passed 
to  the  assignees.  It  was  money,  which  was  to  be  conai- 
dered  as  part  of  the  bankrupt's  estate,  which  had  wrong- 
folly  passed  to  the  winner;  and  if  So,  the  assignees  Idid 
a  right  to  it,  and  ought  in  reason  to  sue  fbr  it  Thk 
was  a  question,  dierefore,  as  to  money  of  the  bankrupt, 
which,  no  doubt,  passed  to  the  assignees;  and  they  m^fat 
sue,  as  they  would  in  trover,  for  any  oihk  goods,  or  in 
assmnpsit  for  any  goods  sold  by  Mmv  of  ^  any  ttnaney 


{a)  2  H.  Ki  308. 
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V.  Ccffin  {a\  determined  as  to  thepointfor  which  it  was        Clark 
mentioned,  that  a  right  to  bring  a  r^  action^  such  as  a  v. 

writ  of  entry  sur  abatement  to  recover  part  of  the  real  Calvxht. 
estate  for  the  bankrnpt,  passed  to  his  assignee  by  die 
usual  words  of  assignment  The  words  of  5  Geo*  9* 
r.  S0»  are,  that  the  assignment  shall  operate  upon  <<  all 
such  effiscts  of  which  the  party  was  possessed  or  interested 
in,  or  whereby  he  hath,  or  may  expect  any  profit,  be- 
nefit, Hr  advantage,  whatsoever/'  The  statute  of  1 S  Eliu 
c.  7.  enables  the  commissioners  to  dispose  of  whatever 
property  or  interest  the  bankrupt  might  kwfiilly  dqwrt 
withal.  It  was  therefore  clearly  and  rightly  held  by 
the  whole  Court  of  ComuKm  Pleas,  after  a  very  long  and 
elaborate  argument  by  Mr.  Seijt.  Williams^  that  it  was 
the  dear  policy  of  the  bankrupt  laws,  that  every  beneficial 
interest  which  the  bankrupt  has,  shall  be  disposed  of  foif 
the  benefit  of  his  creditors;  and  as  the  right  to  those  lands 
bdcmged  to  the  bankrupt  and  would  turn  to  profit,  so 
the  legislature  had  determined  that  the  ass^piees  should 
bring  such  actions  as  would  turn  those  rights  into  pos* 
sessioa  for  the  benefit  of  his  creditors.  In  that  case^  Mr. 
Serjt.  WiUiasns  argued  for  the  contrary  of  thai  which  is 
insisted  on  in  this  case,  for  he  contended,  that  the  isctioa 
iBi^t  be  brmight  in  the  luune  of  the  bankrupt  for  the  be* 
oefit  of  the  creditors;  butMr.JustioeJE£?a/A  points  out  the 
danger  of  allowing  the  bankrupt  to  bring  actions  for  bis 
property,  for  he  says,  *<  Suppose  the  bankrupt  were  to  re^ 
lease  his  right  of  action,  or  make  a  firaudulent  conveyance, 
if  the  action  were  brought  in  his  namc^  sucE  rdease  or 
oooveyanoemightbesetup  todcfetttiti"  Thei^re,die 
Court  hdd  that  action  by  thie  assign^  to  be  maintain* 
dble^  and  that  infinite  mischief  would  ensue  if  it  werede* 
nennined  that  every  thing  belonging  to  the  bankrupt  did 

(a)  2  H.  BL  444. 
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not  pass  under  the  general  words  used  in  the  assignmisnt. 
These  cases,  therefore,  merely  decide,  that  all  the  property 
of  the  bankrupt,  and  consequently  all  the  powers  to  (urn 
that  property  to  profit,  vests  in  the  assignees : — But  in  this 
cas^  we  form  our  opinion  on  the  precise  nature  T>f  the 
action,  and  on  the  ground  that  the  assignees  had  not  in- 
terposed, as  in  those  cases.  This  is  an  action  of  trespass 
for  an  injury  done  to  the  soil,  and  which  no  one  can 
maintain,  but  he  who  is  in  the  actual  possession  of  it.- 
It  may  be  extremely  doubtful,  whether  the  assignees,  in 
their  own  names,  could  in  any  form  of  action  recover  for 
the  whole  of  the  injuiy  sustained  in  this  case.  The  Court 
need  decide  nothing  as  to  the  question  whether  the  as- 
signees might  be  entitled  to  demand  from  the  bankrupt 
any  damages  he  might  recover  in  this  action.  It  seems 
clear,  that  as  against  all  the  world,  except  the  assigneea, 
the  bankrupt  has  a  clear  right  of  action,  quare  clausum 
Jregit.  For  if  this  were  not  held,  and  if  the  assignees 
allowed  him  to  remain  in  possession  of  premises  he 
before  occupied,  as  considering  them  a  kind  of  damnosa 
hareditasj  as  in  Turner  v.  Bichardson  (a),  not  worth  their 
attention,  it  would  follow,  that  every  dvil  outrage  might 
be  committed  upon  the  proper^  without  the  least  means 
of  redress.  The  assignees  here  have  not  interfered,  and 
therefore  no  other  person  has  a  right  to  do  so.  This 
siilgect  was  much  considered  in  FcfmUr  v.  Doom  (ft),  and 
though  there  be  a  difference  in  one  fact,  the  general  doc- 
trine there  laid  down  applies  most  strongly  to  this  case. 
Lord  Chief  Justice  Ej/re  there  said,  <<  What  shall  be  done 
between  the  bankrupt  and  the  assignees  is  one  thing; 
and  what  between  him  and  a  stranger  is  another.  This 
narrow  ground,  that  the  bankrupt  has  a  right  against 
eveiy  body  but  the  assignees,  which  is  maintained  by 
authorities,  ^8  sufficient  to  support  the  verdict'^    In  an- 


(a)  7  ^^it>  335. (ft)  1  Hfn,  and  Pii/.  44. 
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odier  place  his  LordBhip  said,  <^  It  is  not  competent  to  a  16ig. 

third  person  tp  diq)ute  the  bankrupt's  title  to  recover,        Clark 
who,  supposing  his  creditors  had  no  claims  upon  him,  v. 

woold  be  entitled  to  his  action,  because^  whether  they  Calvert. 
have  such  claims  or  not,  is  nothing  to  the  stranger."  Mr. 
Justice  BuUer  agreed,  and  quoted,  and  adopted  Lord 
KnyorC^  opinion  in  La  Boche  v.  Waieman^  who  said,  <<  If 
the  assignees  take  any  step  to  disaffirm  the  title,  th^  may 
do  so;  but  if  they  do  not,  the  bankrupt  is  the  ostoisible 
owner. — It  is  not  competent  to  a  third  person  to  object*' 
Ifr.  Justice  Heath  said,  ^  The  bankrupt  has  a  defeasible 
property,  whidi  none  but  his  assignees  can  defeat."    To  f 

the  same  ^SSkX,  is  the  case  of  Webb  v.  Par(a),  vAiere  it 
was  hdd,  that  a  bankrupt  has  a  right  to  maintain  an 
acdon  of  trover  for  goods  against  all  the  world  but  his 
ass^ees;  and  Lord  Kenyan^  in  ^ving  his  opinion,  in 
diat  case,  relied  on  Fatder  v.  Dawn  above  quoted,  and 
said^  <<  I  am  of  opinion  that  nobody  has  a  right  to  take 
diis  property  from  the  bankrupt  but  those  who  regularly  * 
daim  under  the  commission.  I  subscribe  to  die  opi- 
aion  given  by  the  Court  of  ComuKm  Pleas,  that  the 
bankrupt  has  a  right  to  diese  goods  against  the  defend- 
ants  who  are  wrong-doers.  If  the  plaintiff  had  brought 
an  action  cS  trespass  instead  of  trover,  his  possession 
would  have  entitled  him  to  recover  against  a  wrong-doer, 
and  the  form  of  the  action  cannot  alter  the  law.  Upon 
the  argument  for  the  defendant^  it  is*  an  invitatiim  to  afl 
die  world  to  scramble  for  the  bankrupt's  goods,  dioagh 
die  assignees  do  not  choose  to  dilute  die  questioB;** 
mal  Mr.  Justice  AMtunt  em^diatically  said,  <<  I  take  die  • 
genefal  rale  to  be,  that  die  bankrupt  has  the  ri^ 
against  all  persons  but  die  assignees :  here  a  lawful  poe« 
is  in  him,  and  diat  is  sufficient  against  wrong* 


(«)7r.i?.  391. 
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^^^9'         doers.*'    It  is  true,  that  both  these  ca^es  of  Fowler  n 
Ci.ARK        Daam^  and  Webb  v.  Fox^  were  cases  of  property ; — be  ^ 
V.  so.     That  is  still  stronger,  for  if  the  Courts  so  bold  in 

cases'of  property,  a  fortiori^  would  they  be  bound  to  hold 
so,  where  the  subject  matter  is  a  tort  really  so  called,  and 
where  the  action  is  possessory,  and  can  only  be  brought 
by  him  who  is  in  the  actual  possession  of  the  land,  the 
subject  of  the  inquiry. 

It  is  true  also,  that  in  both  these  actions,  the  subject 
was  property  acquired  after  the  bankruptcy;  but  in  both» 
the  banknipts  were  uncertificated,  and  it  requires  no 
argument  to  prove,  that  generally  speaking,  (though  sub* 
ject  to  exception)  property  acquired  after  the  bankruptcy 
and  before  the  certificate,  is  the  property  (^  the  creditor. 
This  was  fully  settled  iii  Kitchen  v.  Bartsch  (a). 

The  general  doctrine  was  confirmed,  if  con^nnation 
.were  necessary,  by  Lord  Chief  Justice  Gibbs  in  Cumming 
V.  Roebuck  (6),  where  he  said,  <<  Unless  the  assignees  in- 
terpose, the  plaiotifF  may  maintain  the  action ;  he  may 
sue  as  their  trustee." 

With  this  weight  of  authority  upon  the  general  pointy 
namely,  (hat  theassignees  have  not  interposed  their  claims, 
if  any  they  had,  and  considering  the  nature  of  this 
action  against  a  wrong-doer  for  an  injury  to  the  actual 
possession  of  the  plaintiffs,  it  should  seem  that  this  action 
is  well  brought,  and  that  therefore  the  demurrer  to  the 
first  and  second  pleas  ought  to  be  allowed. 

The  second  point  is,  whether  growing  trees  in  a 
nursery  ground  are  distrainable  for  rent  under  1 1  Geo.  2. 
c.  19,  s.  8. ;  that  point  was  argued  in  this  Court  in  Trinify 
term  hist,  in  a  case  of  Clark  v.  Gasgarth  (c\  The  Court 
there  resolved,  that  such  trees  as  are  described  in  this 
case  were  not  distrainable^  and  there  has  be^n  nothing 


(a)  7  £«/,  53— (&)  I  Holt,  N.  P.  C.  172.— (c)  jinte,  vol.  3. 
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utged  to  induce  an  alteration  of  that  opinion.     Upon  1 8 19. 

both  the  points  of  this  demurrer,  tlierefore^  there  must  be  J^^ 

judgment  for  the  plaintiflS.  ^^""^ 

Uj  hrolher  Bichardson  having  been  counsel  in  this  Calvert. 
cause,  declines  giving  any  opinion. 

Judgment  for  the  plaintifis. 


Idle  and  others,  v.  the  Eotal  Exchange  Assurance        Pridaj. 
Company.  Feb.  li. 

This  was  an  action  of  covenant,  on  a  policy  of  insurance       Freight  is  in- 

daledthe22d  of  Jtigusty  1810,  effected  in  the  name  of  ^S  car*^''2f 

tie  plaintiflS,  and  sealed  with  the  common  seal  of  the  dmber^from 

defaidants:  <«  Lost  or  not  lost,  at  and  from  Quebec^  or  Q«^*<?c  to  Lon^ 

the  ihip's  port  of  lading  in  the  river  St.  Lam-ence,  to  her  Sed  l^om^'^ 

port  of  discharge  in  the  United  Kingdom,  warranted  to  Quebec,  and  on 

depart  on  or  before  the  15th  of  Nwember  then  next,  or  ^^'^  ^T^®. 
,    ,  .  _     _  .       ,  ,  ^       •  down  the  rivc 

ro  depart  with  the  convoy  appomted  to  sail  on  that  day.  Si.  Laxvrence 

being  A500  on  freight  of  the  ship  JJax  valued  at  that  ^P^^^S  «  leak, 

^  and  £2760  on  wood,  valued  at  £6  :  6s.  per  register  neisU^ry""!^^^^ 

ton,  loaden  on  board  the  said  ship."     The  time  of  the  the  prescrva- 

*aiTanty  of  the  ship's  sailing  was  afterwards  duly  ex-  Uvwof  the 

tended  by  an  indorsement  on  the  policy  to  the  21st  of  No-  master  and 

t«B&T,  1810.    The  plaintifis  and  ten  other  owners  were  f '"^'^  ^^  ™» 

her  on  shore. 
She  took  the  ground  on  the  outside  of  a  reef  of  rocks,  and  was  there  fixed 
and  exposed  to  the  full  force  of  the  stream,  and  in  the  way  of  the  drifl  ice, 
tlttn  forniing  and  floating  down  the  river.  One  of  the  part  ovrners  and  agent 
for  the  others  resided  at  Quebtc,  and  after  two  surveys^  in  which  the  sur- 
mors  $tatedt  as  their  opinion,  that  it  would  be  prudent  to  sell  the  ship  and 
^0,  the  master,  under  the  direction  of  such  part  owner,  sold  the  same. 
^  ship  however  survived ;  was  repaired  by  the  purchasers,  and  afterwards 
brought  a  full  cargo  to  London.  In  an  action  on  the  policy  against  the  un- 
derwriters on  freight  for  a  total  loss :  Hddt  Jint^  that  under  the  circum* 
^saoes,  the  master  was  warranted  in  selling  the  ship  and  cargo ;  and^secondfyg 
ihat  an  abandonment  of  the  freight  was  unnecessary. 

i2 
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averred  to  be  interested  in  the  cargo^aod  the  same  per9on% 
together  with  one  William  Hajpusy  to  be  interested  in  the 
freight.  The  plaintiffi  declared,  that  the  sliip,  with  a 
cargo,  of  wood  on  board,  sailed  on  her  voyage^  and  that 
whilst  she  was  proceeding  thereon  with  such  cargo  on 
board,  she  was  wholly  lost  by  the  perils  of  the  seas. 
The  defendants  pleaded  the  general  issue,  upon  which 
issue  was  joined. 

At  the  trial  of  thf  cause  at  GtUldhaUj  at  the  sit- 
tings after  Michaelmas  term,  1817,  before  the  present 
Lord  Chief  Justice,  the  juiy  found  that  there  had  been 
a  partial  loss  as  to  the  eai^  (the  amount  whereof  was  ^ 
referred,  by  previous  agreement  between  the  parties,  and 
was  considered  as  paid  into  Court)  and  that  there  liad 
been  a  total  loss  upon  the  freight,  and  gave  their  verdict 
for  the  pldntifK  .£4500  damages  for  such  total  loss,  sub- 
ject to  the  opinion  of  the  Court  as  to  such  loss  upon  tlie 
following  case: 

The  plaintiffs,  together  with  the  other  persons  averred 
to  be  interested  in  the  freight,  were  the  owners  of  tlie 
ship  A;aXf  and  at  the  time  of  the  loss  hereinafter  men- 
tioned,  were  interested  in  the  freight  to  the  amount  of 
the  sum  insured  thereon,  and  together  with  the  other 
persons  averred  to  be  interested  in  the  cargo,  were  like- 
wise fully  interested  in  the  cargo  laden  on  board  the 
said  ship,  consisting  of  timber  for  his  Majesty^s  Dock- 
yards. 

On  the  16th  of  Naoember,  1810,  being  within  fhe 
time  limited  by  the  extended  warranty,  the  ship  set  sail 
from  Quebec  to  London^  being  her  port  of  discharge  in 
tlie  United  Kingdom,  and  on  her  voyage  down  the  river 
jS^.  Lamrence^  having  by  an  unavdidable  accident  struck 
the  ground,  she  immediately  sprung  a  leak;  and  meeting 
with  tempestuous  weather,  after  every  endeavour  had  been 
used  to  get  her  into  a  place  of  safety,  and  when  all  the 
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cfev,  with  a  niunber  of  men  who  had  been  procured  from 

the  dbore  to  aaiut  themy  were  eshaustcd  by  working  at  the 

pomps;  when  there  were  six  fieet  of  water  in  the  hold,  and 

k  vas  still  gaining  fast  upon  them,  it  became  absolutely 

Qseeifiaiy  for  the  preservation  of  the  liyes  of  the  master 

wd  crew  to  run  the  vessel  on  shores  and  on  the  91st  of 

November  ^e  was  accordingly  run  mhore  in  Kamourasla 

A9,  about  90  miles  below  Qud)eci  she  took  the  ground 

spoD  the  outside  of  a  reef  of  rocks  at  the  entrance  of  the 

bay,  and  being  situated  in  the  tide  way  and  immoveable^ 

va«  there  exposed  to  the  fiill  force  of  the  stream  cyf  the 

nmS*  Lawrence^  and  in  the  way  of  the  drift  icefloating 

(iovn  the  same^  which  ice  was  then  beginning  to  form 

Ml  great  masses. 

On  the  22d  of  November  the  master  went  to  QMebec^ 
and  acquainted  Messrs.  JIAtre  and  JoUiffe^  two  of  the 
owners  who  were  resident  there,  with  his  misfortune^  and 
sfier  his  return  caused  two  surveys  to  be  made  upon  the 
ship  by  persons  of  competent  experience  and  skill,  one 
on  tbeM,  and  the  other  on  the  11th  December;  and  it 
bciiig  tbe  opinion  of  the  surveyors  upon  both  those  oc* 
cadons  that  the  ship  lay  in  a  rituation  of  imminent  peril 
of  being  carried  away  and  destroyed  by  the  ice,  and  the 
wrveyura  upon  the  second  survey  having  stated,  that  ac- 
carding  to  th^r  judgment  it  would  be  prudent,  and  for 
the  benefit  of  the  insurers,  merchai^  and  all  concerned, 
toscS  the  ^p  and  cargo  as  soon  as  possible^  she  being 
tfaa  liable  to  be  carried  away  by  the  ice  or  upset,  he  did 
acmdingly,  under  the  direction  of  Mr.  Mure^  a  part 
owner  of  the  ship  and  cargo,  and  agent  at  Quebec  for 
the  other  owners  thereof  proceed  to  a  sale  of  the  ship  and 
caigoby  puUie  auction  at  Quebec  on  the  17th  Kit  Decern^ 
ier,  ISIO,  at  whidi  sale  Mwre  attended.  The  cargo  con« 
Med  of  timber,  which  could  not  be  got  out  of  the  ship 
is  the  ^tuation  in  which  she  then  lay.  The  sliip  and 
cargo  were  sold  together  in  one  lot  as  they  were  then 
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lying,  for  £1500  currency,  and  the  sails,  rigging,  boatst 
provisions,  and  stores,  which  had  been  brought  on  shore, 
were  sold  in  two  distinct  lots  forof  560  currency. 

'  The  jury  found  that  the  master  had  acted  throughout 
this  whole  transaction  fairly,  and  bonajlde  for  the  be- 
nefit of  all  concerned,  and  that  the  sale  was  honestly, 
fdrly,  and  properly  conducted,  and  directed  with  a  view 
to  the  interest  of  all  parties  concerned. 

The  first  intimation  which  the  plaintiffs  had  that 
the  sale  of  the  ship  and  cargo  was  necessary,  was  con- 
tained in  a  letter  from  Mure  and  J<rfj^  at  Quebec,  dated 
tlie  20th  of  December,  1810,  written  after  the  sale  had 
actually  taken  place,  and  inclosing  the  account  of  sales. 
This  letter  was  not  received  by  the  plaintifls  until  the 
7th  of  Jj)rtl,  1811,  and  on  the  9th  their  clerk  called  at 
the  office  of  the  Rpi/al  Exchange  Assurance,  and  left  with 
the  proper  person  a  statement  of  loss,  amounting  to 
j^7063  :lOs.:  lOcL,  and  containing  a  calculation  of  the 
loss  upon  the  cargo,  being  j£256S  :  lOs.:  lOd,,  and 
giving  them  credit  for  tlie  salvage,  and  demanding  the 
difference  of  such  loss,  and  also  a  total  loss  upon  the 
freight,  amounting  to  £^500,  without  leaving  any  other 
notice  of  abandonment. 

The  ship,  contrary  to  all  reasonable  expectation,  sur- 
vived the  winter  of  1810,  and  in  the  spring  of  181 1,  was, 
at  a  great  expense,  floated  and  carried  up  to  Quebec  by 
the  purchasers  thereof,  and  after  being  repaired  at  an 
expense  of  j£546  :  6^. :  2d.  currency,  perfoimed  a  voyage 
to  England  in  the  summer  of  1811,  and  brought  a  full 
cargo. 

The  partial  loss  upon  the  cargo  having  been  agreed  to 
be  referred^  and  to  'be  considered  as  paid  into  Court ;  the 
only  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiffi  were  entitled  to  recover  for  a  total  loss  upon 
the  freight?  If  they  should  be  of  opinion  that  they  were 
so  entitled,  the  verdict  was  to  be  entered  for  the  plaintiffs 
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fix  X4S00  as  f<Nr  a  total  loea  on  freight,  but  if  otherwise,  1 8 19. 

fer  the  defendants. 

It  having  been  previously  agreed  between  the  parties 
that  this  case  should  be  turned  into,  and  taken  at  first  '^^^  Koyaet 
as  a  q>ecial  verdict,  it  cune  on  for  argument  last  term,  AssurancL 
when  Mr.  Seijt.  Marshall  having  argued  for  the  plaintifis, 
and  MnSeijtw  Bosanquet  for  the  defendants,  the  Court  di- 
rected a  second  argument,  and  in  this  term  it  was  accord- 
ingly re-argued  by  Mr.  Serjt.  Lens  for  the  plaintifis,  and 
Mr.  Serjt  Capky  for  the  defendants. 

For  the  [rfaintiffi,  two  questions  were  raised :  First,  whe- 
Aer  under  the  circumstances,  the  captain  had  a  right  to  sell 
the  ship  and  cargo?  And,  Secondly,  whether  there  ought 
not  to  have  been  on  abandonment  of  the  freight?  First,  the 
extent  of  the  captain's  authority  is  a  question  of  consider- 
able importance,  both  as  it  afiects  the  law  of  insurance  and 
the  marine  law.  Here  he  had  an  authority  to  sell,  as  he 
was  justified  by  the  necessity  of  the  situation  in  which  he 
was  placed  by  the  perils  of  the  sea,  and  that  being  one  of 
the  perils  insured  against,  the  underwriters  are  liable.  The 
sale  was  induced  by  urgent  and  unavoidable  necessity, 
because  the  immediate  destruction  of  the  ship  and  cargo 
appeared  inevitable.  He  supposed,  that  by  the  sale,  the 
chance  of  saving  the  ship  and  cargo  qiight  be  of  some 
▼alne  to  persons  on  the  spot,  but  that  they  could  be  of  no 
benefit  either  to  him  or  his  owners;  the  necessity  was 
so  argent  that  it  created  an  obligation  on  him  and  all 
concerned,  to  sell  without  dday ;  for  the  salvation  of  die 
ship  was  contrary  to  all  human  expectation.  It  was  the 
opinion  of  severd  persons  that  she  might  not  survive  an 
boor,  as  the  ice  was  accumulating  round  her,  and  that 
if  it  once  took  her,  she  would  have  been  carried  down 
the  river.  If  the  captain  could  not  sell,  what  was  he  to  do  ? 
was  he  to  suffer  the  ship  to  perish,  or  attempt  to  repair 
her  at  an  incalculable  expense?  If  he  had  delayed,  and 
she  bad  been  carried  away,  the  underwriters  on  the  ship 
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BJoA  cargo  would  Iiave  reaaon  to  ooinplain  that  he  had  not 
done  bU  duty.    The  defendants  say,  tliat  however  well  ia- 
tfended  the  Mle  might  \^  yet  it  was  no  b^iefit  to  them  as 
underwriters  on  freight,  inasmuch  as  it  occasioned  a  total 
loss  on  freight;  and  that  however  beneficial  the  sale 
might  be  to  the  general  concern,  it  must  be  injurioya  to 
them,  as  th^  must  pay  a  total  loss,  if  thQ  voyage  were 
put  an  end  to.    It  was  urged  at  the  trial  that  this  was 
not  for  the  benefit  of  all  concerned,  as  it  could  not  be  for 
the  benefit  of  the  underwiters  on  freight,  but  the  interest 
of  all  concerned  ^ust  mean  the  interest  of  those  con- 
cerned in  the  ship  and  cargo^  and  the  interests  of  the 
underwriters  are  jiot  to  outweigh  those  of  the  owners. 
In  the  case  of  MiUes  v.  Fletcher  (a),  Lord  Mansfield^  in 
delivering  the  judgment  of  the  Court,  said,  *^  The  captain 
had  an  implied  authority  from  both  sides  to  do  what  was 
right  to  be  done^  as  nather  the  insurers  nor  insured  had 
agents  at  New  Yorks  and  whatever  was  right  for  him 
to  have  done^  if  it  had  been  his  own  ship  and  cargo,  the 
tmderwriter  must  answer  for  the  consequences  of,  be- 
cause this  is  within  his  contract  of  indemnity  ;**  and  his 
Lordship  left  it  to  the  jury  to  determine^  whether  what  the 
captain  had  done  was  for  the  benefit  of  the  concerned,  and 
asked  '^ifthqr  had  found  thatit  was  in  words,  where  would 
have  been  the  question  of  law?'  In  this  case,  it  has  been 
found  expressly  as  Lord  JUaiif^U  wished  ithad  been  found 
there^    In  PlatUamour  v.  Staples  (6),  it  was  held  that  the 
owners  of  goods  insured,  by  the  act  of  shifting  the  goods 
from  one. ship  to  another,  did  not  preclude  themselves 
from  recovering  an  average  loss  arising  from  the  capture 
of  the  second  ship,  if  they  acted  firom  necessity,  and  for 
the  benefit  of  all  concerned*    In  Underwood  v.  Robert-- 
son  {c)y  the  captain  of  a  recaptured  ship,  because  he 
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cwJd  not  immetfiittely  proceed^  told  her  and  the  cargo 
oBder  an  Oder  of  the  Vke^Admiralfy  Courts  and  Loid 
BOabonrngk  there  held,  thai  he  was  not  warranted  in 
teDiagthe  caigo;  and  that  he  was  bound  to  hare  waited 
sieasQiiaUe  time^  for  the  porpoae  of  procaring  a  com- 
petent crew  to  navigate  his  TesseL    I^  therefore^  he  had 
wilted  a  reaaonable  dme^  the  drcumstances  of  the  ne- 
oenitjr  which  had  occasioned  the  sale  of  the  ship  would 
dwa  have  been  justifiable.    In  the  case  of  the  Betty 
Cttkaai{a)^  Sir  Wm.  ScaU  said,  <«  Cases  of  unavoidable 
aoddenty  invincible  necessity,  or  the  like^  where  the 
perty  could  not  act  otherwise  than  he  did,  or  has  acted  at 
leMtfiar  the  best,  must  be  considered  in  the  system  ofthe 
Krawe  and  navigation  laws,  just  as  in  other  ^tems : 
LawB  that  would  not  admit  an  equitable  construction  to 
be  ipplied  to  the  unavoidable  misfortunes  or  necessities 
of  HMD,  or  to  the  exercise  of  a  fair  discretion  under  diffi« 
cohiei,  could  not  (he  said )  be  laws  framed  for  human  so- 
dedes."  In  the  case  ofthe  GratUudine{b)j  that  learned 
Judge  delivered  his  opinion  nearly  conformably  to  the 
csie  ofthe  Betfy  Caihcart^  and  said,  <<  That  though,  fat 
tbe  ordinary  course  of  things,  the  master  was  a  stranger 
to  the  csrgo,  beyond  the  purposes  of  safe  custody  and 
eoDTcysace ;  yet,  that  in  cases  of  instant  and  unforeseen 
and  naprovided  necessity,  the  character  of  agent  and  su» 
percsigo  is  forced  upon  him,  not  by  the  immediale  act 
and  appointment  of  the  owner,  but  by  the  general  poUqp 
of  the  law;  unless  the  law  can  be  supposed  to  mean  that 
valaaUe  property  in  his  hands  is  to  be  left  without  proteo- 
^sod  caie.    In  cases  where  the  party  does  not  legally 
poiie»the  cargo^  the  character  of  agent  re^)ecting  it  is 
diiown  upon  the  master  by  the  policy  of  the  law,  acting 
under  the  necessity  ofthe  drcumstances  in  which  he  is 
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18I9«         placed.    Thelaw  of  cases  of  neoetsity  isnot  likdy  tobe 
famished  with  precise  rules:  necessity  creates  the  law; 
it  supersedes  rules;  and  whatever  is  reasonable  and  just 
The  Royal    in  ^fach  cases  is  likewise  legBlJ*    These  dsctOj  therefore, 
AssuaANCB.    ^^^  ^^^  ^^  '^'^^  considered  to  be  the  power  and 
authority  of  the  captain,  not  only  according  to  the  com- 
mon law,  but  in  the  Admiralty  Court;  the  captain  here, 
therefore,  being  situate  in  such  an  extreme  necessity,  was 
authorised  to  act  as  he  did,  both  as  to  the  ship  and  caigo. 
The  case  of  Green  v.  the  Royal  Exchange  Assurance 
Company  {a)  is  precisely  in  point  on  both  grounds,  and 
decisive  of  the  present  questions;  for  the  jury  found  in 
this  case  all  that  was  wanting  in  that:  and  this  Court 
there  held,  that  if  the  captain  did  the  best  for  all  the 
parties  concerned,  the  underwriters  were  liable.     Now 
the  jury  have  here  found  that  the  master  acted  for  the 
benefit  of  all  concerned ;  and  that  the  sale  was  honestly 
and  fairly  conducted  and  directed  with  a  view  to  their 
interest.     Besides,  one  of  the  owners  was  present  at  the 
time,  and  acquiesced  with  the  master  in  the  sale^  with  a 
view  to  such  interest     It  is  therefore  not  sufficient  for 
the  defendants  to  say,  that  the  master  alone  had  not  the 
power  to  make  a  sale  of  the  ship  and  cargo ;  but  it  will  be 
necessary  for  them  to  assert,  that  he  would  not  be  autho- 
rised to  do  so  under  any  circumstances,  and  even  with 
the  concurrence  of  one.  of  the  owners.     It  is  true,  the 
power  of  the  captain  to  sell,  has,  by  recent  decisions, 
been  narrowed  to  cases  of  extreme  necessity,  Beid  v. 
Darby  (A),   and  in  the  subsequent  case  of  Wilson  v. 
Miliar  (c).  Lord  EUenborough  said  that  nothing  but  ex- 
treme necessity  would  warrant  the  master  in  making  a 
sale  of  any  part  of  the  cargo.    The  &cts  in  all  the  pre- 
vious cases  are  difierent  from  the  present ;  for  the  master 
had  there  done  acts  which  the  owners  disavowed,  or  at 
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least  to  which  they  had  given  no  such  assent  or  sanc- 
tion as  was  given  in  the  present  case ;  and  the  questions 
wliich  afterwards  arose  in  those  cases  were,  whether  the 
owners  disavowed  the  acts  done  by  the  master.  Here, 
it  was  not  the  unqualified  act  of  the  master,  but  one 
of  the  owners  assented  to  and  sanctioned  the  sale;  that 
owner,  too^  was  the  authorised  agent  of  the  other  owners, 
and  acted  on  behalf  both  of  himself  and  them;  but  still 
the  detain  alone  had,  under  the  circumstances,  an  im- 
plied authority,  as  this  was  a  case  of  urgent  and  extreme 
necessity,  which  required  an  instantaneous  interposition ; 
for  the  peril  was  imminent  and  immediate:  no  one  but 
the  persons  to  whom  the  ship  was  sold  could  save  her 
finom  being  a  wreck :  the  cargo  was  inseparable  from 
her,  and  they  were  so  united,  that  they  must  either  both 
have  perished  or.  been  preserved.*— iS^on^^,  as  to  the 
question,  whether  the  freight  should  have  been  aban- 
doned. Lord  Chief  Justice  Gibbsy  in  the  case  of  Green 
v.  the  BiJffol  Exchange^  said,  that  the  Court  were  of 
c^inion,  that  there  was  no.  ground  for  saying  an  aban- 
donment was  necessary;  so  here,  there  is  nothing  to 
abandon;  fi>r,  if  the  sale  were  right,  the  ship  'and  cargo 
bad  gone  into  different  hands,  and  she  could  never  earn 
freight.  Where  the  freight  is  abandoned  to  the  under- 
writers it  bdongs  to  them,  and  they  become  her  owners 
from  the  commenc^nent  of  the  risk.  The  sailors  have  a 
specific  claim  upon  ihk  ship  for  wages,  and  for  which 
the  owners  are  liable;  for  although  the  sailors  cannot 
sne  at  common  law  for  wages,  yet  they  can  libel  the 
ship  in  the  Court  of  Admiralty,  which  Court  will  give  a 
remedy  against  her ;  and  if  the  ship  be  hypothecated, 
that  hypothecation  follows  her,  and  the  underwriters 
take  her,  subject  to  all  these  burdens  and  outgoings. 
Those  charges  are  not  imposed  on  the  owners,  but  are  left 
to  the  underwriters,  who  are  liable  for  them,  after  aban- 
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16ia-         dotuaeat.    lo  Tkomp$m  v.  Bcmcrqft  (a),  Lord  EUatbo- 
^p^         rough  said,  <<  That  the  right  of  property  ia  the  sttfafect 
^^  matter  might  be  in  the  miderwriterB  on  the  ship;  and 

Thb  Royal  yet  the  defendant  might  be  liable  to  the  underwritert  on 
AsyuRAMctf.  the  freight  in  that  action,  for  the  defendant  had  reeerved 
the  entire  freight,  and  therefore  mtst  pay  it  oyer.  The 
underwriters  on  the  ship,  from  the  time  of  the  abandon* 
ment  to  them,  stand  in  the  same  situation  as  the  owner; 
andastheowner  was  UaUe  to alljthe  expenses  of  iheToyage 
before,  so^  after  the  abandonment,  they  must  be  borne  by 
the  underwriters  on  the  ship:  that  expenses  of  this  sort 
were  not,  properly  speaking,  salvage  on  the  freight,  but 
charges  paid  by  the  owner  of  the  ship  for  the  ben^t  of 
those  to  whom  he  aband<ms,  and  therefore  he  will  be 
entitled  to  i^tain  a  proportionable  part  on  his  settlement 
with  them."  The  case  of  Leatkam  v.  Teny{b)j  which 
was  substantially  the  same  as  nonpson  v.  Bawerqfty  as 
to  bets,  was  decided  in  the  same  manner.  The  case  of 
McCarthy  v.  Mel  (c),  where  the  ship  was  liberated  from 
a  hostile  embargo,  and  performed  her  voyage  and  earned 
frdght,  the  owner  having  previously  sqparatdy  insured 
the  ship  and  freight,  abandoned  them  to  the  reqiective 
underwriters,  which  was  accepted  by  them:  It  was  held 
that  the  assured  could  not  recover  as  for  a  total  loss  of 
freight,  the  freight  having  becQ,  in  fiict,  earned ;  or,  sup« 
posing  it  to  have  been  iii  any  other  sense  lost  to  the  as- 
sured, by  the  abandonment  of  the  ship  to  the  underwriters 
thereon,  it  was  so  lost,  not  by  any  peril  insured  against,  but 
by  the  voluntary  act  of  the  assured  in  making  audi  aban- 
donment The  case  of  Sharp  v.  CSad$ione{d)  was  nearly 
similar  to  that  of  il(r«Car^Ayv..iie;j  Und  Lord  £2Zfii2o. 


(a)  4  Eaai,  34. (b)  3  Bos.  Sf  Pul.  470. (c)  5  East. 
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roifl  there  observed,  <<Thtttafterlheabiaidotimentofthe  I8I9. 
iapijike  ownerto  tfaemxierwritenaii  sAip,  hefeltgieat  ^^ 
Waikf  in  Miying  that  he  oonld  abandon  the  freight,  9. 

wliich  teemed  to  fdlow  the  property  in  the  ship;  being    '^^  Rotal 
^tlie  tunii^  made  by  the  sabeequent  use  of  thai  which    AssuaAMct/ 
vasdiea  become  the  property  of  others,  to  another  set 
of  underwriters;  but  as  to  the  general  question,  whether 
sn  tfamdonodent  coidd  be  made  to  the  underwriters  on 
fiogb^  after  an  abandonment  to  the  underwriters  on  ship, 
be  begged  to  be  understood  that  he  gave  no  opinion, 
la  Parmeier  t.  TMmUr{a)j  which  was  an  action  for  a 
totelloBB  on  a  policy  on  freight,  the  diip  having  beoi  cap- 
tBtri  and  recaptmredi,  and  sdd  widi  her  cargo.  Lord 
Waibonm^  held,  that  there  was  no  implied  abandon- 
ment by  adcmand  of  a  total  loss,  and  that  there  must  have 
been  an  idnndonment  of  freight  where  the  goods  spe* 
dficallj  exist,  although  the  ship  was  incapable  of  prose- 
cadng  the  Toyage^  and  because  the  goods  might  have  been 
brou^home  in  another  slup,  and  so  the  freight  might 
have  been  earned;  but  Lord  Chief  Justice  Gilbs  over- 
rakd  that  decision  in  the  case  of  Qreen  v.  the  Royal  £r- 
Aimge  Aauranee.    But  the  want  of  the  notice  c^  aban^ 
doiunent  is  not  applicable  to  this  case,  as  the  law  does 
not  require  such  notice  as  a  mere  abstract  question;  for 
if  s  ship  be  sunk  or  oiptored,  and  not  retaken,  there  can 
be  nothing  to  abandon.    It  b  doubtful  whether  there 
shooU  be  any  abandonment  whatever  in  cases  of  freight; 
«id  even  if  it  should  be  necessary  in  some  cases,  it  cannot 
spply  to  this.    TUs  case^  therefere,  cannot  be  distin- 
gndied  from  Green  v.  the  BoyM  Exchange  Amiranet 
Compai^;  and  on  both  grpu&ds  the  pMntiib  are  eft* 
titled  to  recover. 

Lord  Chief  Justice  Daixas. — In  the  case  of  Hodman 
V.  MoUon{f^\  it  was  held,  that  a  captain  might  sell  a 
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ship  for  the  ben^t  of  the  owners ;  biit  that  it  could  only 
be  done  in  cases  of  extreme  necessity :  and  that  such  sale 
must  be  made  after  survey ;  which  survey  must  be  made 
on  the  best  information,  and  with  the  most  pure  good 
,  faith.  And  Lord  Ellenborough  there  cited  the  case  of 
Tremenhere  v.  Tresilian  {a)y  where  it  was  decided,  that  a 
captain  of  a  ship  had,  by  law,  a  right  to  hypothecate  her 
in  a  foreign  country,  for  the  purpose  of  raising  money 
for  her  necessary  repairs;  but  that  he  had  no  such  ge- 
neral authority  by  law  as  to  sell.  In  this  case  it  is  stated, 
that  the  surveyors  reported  that  it  was  prudent  to  sell,  and 
not  that  it  was  absolutely  necessary  to  do  so;  unless, 
therefore,  it  could  be  shewn  that  there  was  an  absolute 
necessity  to  dispose  of  the  vessel,  no  case  has  been  cited 
which  decides  that  the  obtain  had  a  right  so  to  do.  In 
the  case  of  Beid  v.  Darby^  that  distinction  was  taken ; 
but  that  was  not  altogether  a  case  of  necessity,  but 
merely  of  supposed  expediency.  In  this,  the  expediency 
was  admitted,  but  it  stopt  short  of  necessity;  here,  the 
ship  was  actually  existing  in  specie^  and,  as  the  cargo 
consisted  of  timber,  it  was  not  of  a  perishable  nature.  She 
survived  the  peril  under  which  she  laboured :  and  might 
not  this  sale,  therefore,  be  considered  as  a  mere  specu- 
lation, during  the  impending  peril  of  the  sea?  And  in 
a  note  to  Reid  v.  Darby  (6),  a  case  was  cited  by  Lord 
Ellenborough  from  Jenkin^  Reports  (c),  where  it  was  ob- 
served, that  the  master,  in  case  of  danger  and  extremity, 
might  cast  the  goods  into  the  sea,  and  in  some  cases  sell 
the  ship,  although  it  did  not  belong  to  him,  as  in  case  of 
&min^  &C.  The  word  ^^  fiimine,"  therefor^  seems  to 
me  to  imply  a  moral  necessity. 


For  the  defendants  it  was  argued,  firsts  that  there  has 
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neferbeen  any  loss  ofthe  freight  to  the  assured;  secondfyj 
iftherehaTebeen^it  has  arisen  from  the  act  of  the  assured 
theoiaelf  es ;  and,  thirdbf^  that  the  plaintiffi  cannot  recover 
vithoat  having  abandoned.  Firsts  there  has  been  no  loss 
offidght  on  two  grounds;  for  in  Andenony.  Wallis{a\ 
it  was  held  that  a  mere  retardation  of  a  voyage,  to  an- 
other country,  where  the  insurance  was  on  a  cargo,  not 
of  a  perishable  nature,  although  the  ship  sustained  consi- 
(knfale  injury,  and  some  part  of  the  goods  were  much 
damaged,  did  not  amount  to  a  total  loss  of  the  goods ; 
and  Lord  EUenborcugh  there  said  (6),  that  ^^  Disappoint- 
ment of  arrival  was  a  new  head  of  abandonment  in  in- 
surance law;"  and  his  Lordship  there  laid  down  the 
principle^  that  the  retardation  of  a  voyage,  to  whatever 
account  it  might  be  laid,  could  never  amount  to  a  total 
los:  and  said,  ^  There  was  not  any  case  which  autho- 
raed  an  abandonment,  unless  where  the  loss  had  been 
actually  a  total  loss,  or  in  the  highest  degree  probable  at 
the  tame  of  abandonment"  However  long,  therefore,  a 
ship  may  be  retarded,  if  she  finally  arrive  at  her  destina- 
tion, there  is  no  loss  under  the  policy;  but  it  may  be 
said,  m  this  case,  that  though  the  ship  arrived,  she  had 
hnw^t  another  cargo:  and  that,  therefore,  the  freight 
was  not  earned.  In  Everth  v.  Smith  (r),  which  was  an 
insurance  on  freight  from  A.  to  A,  and  the  ship  was 
chartered  to  sail  with  a  cargo  from  London  to  some  port 
in  the  BaUic  not  beyond  ^•,  there  to  take  in  a  home- 
vud  CQigo;  and  she  was  detained  at  A.  for  five  weeks, 
and  prevented  from  loading,  by  order  of  the  government; 
sadina  few  days  after  the  detention  ceased,  the  frost  set 
in,  which  detained  her  there  till  the  spring,  when  she 
procured  a  frei^t  from  other  persons,  and  returned 
with  it  to  London^  but  the  expenses  of  detention  ex- 
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1S19*  oeeded  such  freight:  It  was  heid  that  the  pdiey  had 

^T^  attached  from  the  moment  of  detention,  but  that  freight 

'r  having  been  aftcrwaid.  earned,  the  underwriter.  wL 

Tns  RoTAL  not  liable;  it  is,  therefore,  immaterial  whether  the  cargo 

AsHrRANCB.  •  ^  ^  """^^  ^'  "^ — ^^^  ■'^P  ^^^  earned  freight,  and 
brought  home  a  complete  caxgo;  and  this  freight  was 
earned  on  the  same  voyage.    If,  therefore^  fid^t  has 
been  lost,  it  was  by  the  act  of  the  assured;  because  the 
ship  not  only  sarrit^  the  winter,  but  arrived,  brought 
home  a  frill  caigo,  and  therefore  earned  frag^t  on 
the  same  voyage;  how,  then,  can  the  underwriters  on 
freight  be  liable  when  the  ship  has  p^ormed  all  they 
undertook  she  should  do?    It  is  answered,  that  one  of 
die  assured  being  an  owner  of  the  ship  and  cargo^  and 
representing  all   the  other  absent  owners,  bona  Jlde 
diought  diat  it  would  be  for  the  benefit  of  all  parties 
concerned  to  put  an  end  to  the  adventure^  and  make  a 
tnuisfer  of  the  shi^  by  sale,  for  such  price  as  any  one 
might  think  fit  to  give  for  her.    Being  so  transferred, 
the  owners  cannot  avail  themselves  of  the  freight  in- 
sured by  having  recourse  to  the  underwriters.     The 
chip  was  quite  reparable^  for  she  was  ultimatdy  repaired 
at  an  expense  of  only  £5^ :   nothing  prevented  her 
fiK>m  performing  the  voyage,  but  the  peril  in  which  she 
was  then  placed,  and  there  is  no  case  where  the  captain^ 
mudi  less  the  owner  of  a  vessel,  has  been  held  justified 
in  parting  with  her,  because  she  was  in  periil,  or  in 
danger  of  not  peribiming  die  voyage,  the  risk  of  which 
was  insured  against   The  underwriter  lives  by  insuring 
risks,  against  which  he  alone  provides.    The  ship  was 
not  prevented  frotn  arrival  by  the  perik  of  the  sea,  but 
by  the  transfisr  made  by  the  assured  himself;  the  risk, 
therefore^  has  been  sold,  and  not  the  ship.    The  cargo 
was  not  of  a  peiishable  nature,  and  was  all  on  board  the 
ship :  besides,  the  master  was  in  possession,  and  at  the 
time  of  the  sale  she  was  a  good  vessel;  and  in  that 
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^  be  sold  her,  subject  to  the  risk.     The  assured  can  I819. 

be  authorised  during  the  existence  of  a  voyage  to  ^^"^^ 

pat  an  end  to  the  risk,  because  the  thing  insured  is  in  ^" 

peril  and  danger.     In  Milles  v.  Fletcher  {a)  the  ship  was     Thk  Royal 

ao  much  damaged,  that  she  was  rendered  irreparable  for    a  *  ^^  a nce 

the  viy)nKge  insured  on ;  and  the  expenses  of  repairing 

her  would  have  fer  more  than  counterbalanced  any  be. 

nefitto  be  derived  from  them:  her  remains,  therefore^ 

wHier  those  circumstances,  might  be  disposed  of.    On 

that  principle,  the  case  of  Green  v.  the  JELoyal  Exchange 

^sswance{b)  proceeded;  namely,  that  the  ship  had  been  so 

much  damaged  by  the  perils  of  the  sea,  as  to  be  incapable 

of  bringing  home  the  cargo  insured;  and  she  returned 

to  this  country  with  one  half  less  than  her  original  cargo, 

and  she  was  also  unable  to  earn  the  freight  in  contem- 

phtion:  the  captain  was,  therefore,  justified  in  selling 

the  wreck,  and  no  blame  could  be  imputed  to  him.    The 

dear  distinction  is,  that  a  captain  cannot  sell  a  vessel  on 

account  of  any  peril  she  may  then  be  in ;  but  can  only  do 

8(^  if  she  be  so  much  damaged  that  she  cannot  perform 

tfaevoyi^e^  or  if  she  be  in  an  irreparable  state,  by  which 

such  voyage  would  be  wholly  lost.    The  case  of  McCarthy 

V.  Abd  (c)  is  much  stronger  than  the  present;  for  there 

the  plaintifl&  had  assigned  their  interest  to  two  persons  in 

trust  for  all  the  underwriters  on  the  ship ;  and  it  was  not 

n  tale,  but  an  abandonment  to  them  of  tlie  ship,  which 

vtt  considered  substantially  as  a  sale :  and  Lord  EUenba* 

rtt^A  there  said  (cQ,  **That  the  question  resolved  itself  into 

dnt  single  point,  viz.  Whether  the  freight  had  been  lost 

or  not?   That  if  the  fiict  were  merely  looked  at,  freight^ 

in  the  events  which  had  happened,  had  not  been  lost,  but 

bid  been  foUy  and  entirely  earned,  and  received  by  or 

flothebehalf  of  the  plaintifis,  the  assured:  and  if  so^  no 

(fl)  1  Dovg.  231. {h)   \  Marsh.  447.— (c)  5  Eatt, 
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low  could  be  properly  demandable  against  the  under* 
writers  on  freight,  who  merely  insure  against  the  loos  of 
that  particular  subject  by  the  assured :  bat  if  it  had,  or 
could  be  considered  as  having  been  in  any  other  manner 
or  sense  lost  to  the  owners  of  the  ship,  it  had  become  so 
lost  to  them,  not  by  means  of  the  perils  insured  against, 
but  by  means  of  an  abandonment  of  the  ship;  which 
abandonment  was  the  act  of  the  assured  themselves^  with 
which,  therefor^  and  the  consequaioes  thereof  the  un- 
derwriters on  freight  had  no  concern.''  How  is  that 
case  to  be  distinguished  from  this  in  principle  ?  Although 
there^  it  was  not  a  sale  by  auction,  but  a  transfer  by  the 
assured  in  trust  for  the  underwriters  on  the  slxip»  it  makes 
no  difference;  and  no  distinction  can  be  drawn  between 
die  underwriters  on  ship  and  those  on  freight.  It  is  also 
immaterial  whether  a  ship  be  transferred  to  third  persons 
in  trust  for  the  underwriters  on  the  ship,  who,  as  to  the 
underwriters  on  freight  are  total  strangers,  or  putting 
her  up  to  auction,  and  transferring  her  to  a  purdiaser; 
it  is  enough  for  the  underwriter  on  frmght  that  such 
transfer  has  taken  place.  The  assured  here,  together 
with  the  captain,  having  soM  the  ship,  alone  prevented 
freight  being  earned;  the  defendants  were  not  at  all 
concerned  in  the  sale,  and  the  then  impending  peril  of 
the  sea  was  a  mere  retardation  of  the  voyage:  neither 
has  there  been  any  total  loss  of  ship  or  cargo,  and  yet 
the  plaintiff  insist  there  has  been  a  total  loss  of  fi^igfat; 
nrither  has  there  been  an  abandonment  of  ship  or  cargo-^ 
indeed  there  could  be  no  abMidonment,  because  the  diip 
was  never  placed  in  a  situation  in  which  an  abandon- 
ment could  have  taken  place;  for  all  the  cases  upon  this 
question  have  been  those^  where  a  ship  has  been  irre- 
parably injured  by  the  perils  of  the  sea,  and  the  voyage 
thereby  lost.     In  Fumeaux  v.  Bradley  {a\  and  the  sub- 

(tf)  MS.  Park  on  Insurance,  Jth  edit.  «57 
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I  there  collected,  it  is  laid  down,  that  where  a 
aUp  reoeiTes  an  iigury  by  perik  of  the  sea,  so  as  to  render 
her  irreparable  for  the  purposes  of  the  voyags,  an  aban- 
dflBment  may  be  allowed;  but  whether  there  be  a  total  loss 
orixi^  isinmiaSerial,  aain  Jf<^(>ar/Ay  V.  ./4{M(a)  the  ^an- 
dewneDt  transferred  it  to  a  third  person,  so  thai  there 
could  be  no  danand  on  the  underwriters  on  freight — 
With  reqieettothemaster'santhority  tos^,  itisnotne- 
OBSiary  here  to  consider  whether  he  may  or  may  not  have 
aft  infdied  authority,  as  in  some  particular  cases,  to  act  for 
ail  oonoemed;  for  one  of  the  assured  was  himself  on  the 
ipot,  and  therefore  dhresled  the  master  of  his  authority.  It 
islme  that,  if  he  had  not  been  present,  the  ci^itain  might 
fansetaken  the  responsibility  on  himsdf;  but  it  has  been 
expressly  laid  down  by  Lord  BUenborough^  whose  de« 
cision  has  been  oonfinned  by  the  Court  of  King's  Bench, 
that  a  captain  has  np  right  wfaatevor  to  di^ose  of  a  ship 
nlien  she  is  to  be  considered  at  all  capable  of  perform- 
ing Ae  voyagp  insured :  it  is  true^  he  may  dispose  of  a 
wreck,  or  that,  under  certain  circumstances,  he  may 
hypothecate  and  dispose  of  a  part,  or  the  whole  of  a 
cargo;  but  under  no  drcumstanoes  has  he  the  power 
to  diipoae  of  the  sh^,  when  she  is  eid&ting  in  q)ecie^ 
and  cneoontering  peril.  In  Reid  v.  Darby  (6),  the  ship 
had  undergone  great  peril  and  danger,  and  had  sua^^ 
tainedconsadendble  damage^  and  proceedings  were  taken 
in  the  Admiralty  Court,  and  every  thing,  bondjtde 
dne  to  authorise  the  sale  of  die  vessel,  and  yet  the 
Govt  cspressly  heU  that  there  was  an  altemalive^  aid 
that  the  captain  could  not  sell  the  ship.  The 
\  of  Wilson  T.,M^htr{e)  is  stiU  stronger,  and  decisive 
aa  to  tliia  point;  but  this  was  not  a  sale  by  the  mastery 
bntbytfae  assured  faimscil^  for  the  former  is- found  by 
the  special  verdict  to  be  acting  under  the  directicmof  the 
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latter.    Supposing  this  were  a  case  of  capture  and  re-cap- 
ture, the  master  could  not  sell  the  chance  of  re-capture, 
of  which  the  underwriter  would  be  entitled  to   the 
benefit;  he  therefore  could  not  put  an  end  to  the  rkk, 
and  say,  the  underwriters  should  not  have  the  benefit  of 
such  recapture:  so,  if  a  ship  be  in  peril  from  a  storm, 
the  master  could  not  interpose  and  sell  the  property  at  a 
reduction,  so  as  to  deprive  the  underwriters  of  the  chance 
of  her  escaping  from  such  peril;  and  wh^e  a  vessel  is  in 
extreme  danger,  the  captain  alone  cannot  intervene  and 
dispose  of  the  risk,  for  the  underwriters  have  a  right  by 
their  contract  to  take  the  risk  throughout.     But  if  he 
have  any  right,  it  can  only  accrue  when  the  peril  is  over, 
and  when  the  vessel  has  sustained  considerable  damage; 
he  has  then  an  authority  to  exercise  a  discretion,  and 
determine  whether  it  be  or  be  not  advisable  to  repair 
her  in  order  to  complete  the  voyage.    The  defendants 
here  do  not  stand  in  the  situation  of  underwriters  on 
the  ship,  nor  underwriters  upon  the  cargo,  for  there 
they  would  be  entitled  to  the  produce  of  the  sale  of  the 
ship  and  cargo ;  but  if  the  plaintiffs  are  entitled  to  recover 
in  this  action,  the  underwriters  on  freight  will  be  called 
upon  to  pay  an  entire  loss,  at  all  events,  although  they 
can  receive  no  correlative  benefit  or  advantage  whatever. 
Although,  therefore,  it  is  stated  that  this  sale  was  with  a 
view  to  the  benefit  of  all  concerned,  the  whole  of  the  fiicts 
must  be  taken  together,  and  it  cannot  by  possibility  be 
inferred,  that  such  sale  could  be  for  the  benefit  of  the 
present  defendants.     The  master  could  not  sell  the  ship 
and  cargo  to  deprive  them  of  their  risk;  and  if  it  be  so 
with  regard  to  him,  how  could  it  apply  to  the  assured? 
Although  he  was  upon  the  spot,  he  had  no  authority  to 
decide  and  interfere  for  the  underwriters  on  freight,  nor 
could  he  be  considered  as  acting  for  the  benefit  of  all 
parties.    Whatever  was  doiie,  therefore,  was  done  en- 
tirely by  the  owner  on  the  spot,  (or  the  master  acted 
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under  bis  direction.     As  to  M-hether  an  abandonment  be  1 6 1 9. 

necfasaiy  or  not,  the  case  of  Green  v.  the  Royal  JEr-  ^T^ 

change  Assurance  (a)  appears  decisive,  and  the  judgment  p. 

of  Lord  EUenborough  in  the  case  of  Parmeter  v.  7W-  Thb  Royal 
lmter(h)  was  there  referred  to  by  the  counsel,  and  con-  Assurance. 
sidered  by  the  late  Lord  Chief  Justice  of  this  Court;  and 
ID  the  former  case  it  was  decided,  that  where  a  ship  has 
been  sold,  an  abandonment  was  not  necessary:  but  here  it 
seems  to  be  supposed  that  an  abandonment  of  freight  is 
to  be  deemed  unnecessary,  as  no  advantage  is  to  be  de» 
rired  from  it,  and  it  does  not  appear  on  the  special  ver- 
dict that  an  abandonment  is  necessary :  if  not,  then  there 
u  00  total,  but  only  a  partial  loss  of  the  ship,  and  it  ap- 
pears there  was  not,  for  the  underwriters  on  ship  and 
Gugo  acoq>ted  a  salvage,  and  paid  a  total  loss.  But  the 
casoof  Thompson  v.  Rawcrqft  {c\  and  Leatham  v.  Terry 
(^  are  applicable  to  the  present,  and  an  abandonment 
would  have  therefore  been  important ;  for  in  those  cases, 
iosanach  as  the  freight  was  not  clcdmed  and  received  by 
the  oodenrriters  on  the  ship,  the  underwriters  on  freight 
ougibt  say,  such  freight  had  been  abandoned  to  them, 
and  in  both  those  cases  they  recovered  all  the  freight 
iQbseqoently  earned  by  the  ship.  If  the  assured  were 
JQsiified  in  the  sale,  there  was  nothing  to  abandon.  In 
the  case  <^ Hodgson  v.  Blackiston  {e\  Lord  EUenborough 
held,  that  a  notice  of  abandonment  is  necessary,  although 
the  ship  and  cargo  had  been  sold  and  converted  into 
Aooey  when  the  notice  of  the  loss  was  received.  And  in 
Martmv.  Crokalt  (/),  his  Lordship  said,  that «  Where  the 
thiiig  insured  subsisted  in  specie,  he  could  not  but  think 
that  an  abandonment  was  necessary*,  if  it  Wiere  necessary  in 
uy  case ;  and  that  if  upon  the  happening  of  such  a  peril, 
*hich  soqiended  the  voyage  and  induced  the  necessity 

(a)  1  Mar*h,AA7, (b)  I  Camp.  541. (c)  4  East,  34. 

— (rf)  3  Bos.  Sf  FuL  479. {e)  Park  on  Insurance,  7th 

cdii.  2S\ .  If.- — if)  14  East,  4(5(5. 
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of  repair,  the  owners  chose  to  make  it  a  total  loss  upon 
the  loss  of  the  voyage,  or  the  probable  estimate  of  the 
expenses  of  repair,  absorbing  the  value  of  the  thing  in«- 
sured,  they  ought  to  have  given  notice  of  the  abandon- 
ment,  to  enable  the  underwriters  to  elect  whether  or  not 
they  would  incur  such  escpenses.'^    6io  here^  theplainuffi 
ought  to  have  given  the  defendants  the  opportunity  of 
judging  for  themselves.  If  the  vessel  had  been  abandoned, 
this  case  would  have  come  within  the  distinction  which 
was  drawn  in  the  case  of  McCarthy  v.  Abel  (a) ;  but  the 
only  question  here  is,  whether  in  the  instance  of  freight, 
an  abandonment  be  necessary  or  not.   It  is  necessary  in  a 
case  of  capture  and  re-capture.     Here^  where  the  event 
was  fully  known,  it  was  equally  so,  to  entitle  the  plaintifis 
to  recover  as  for  a  total  loss.    The  case  of  Qreen  v.  Tlu 
Bqyal  Exchange  (b)  does  not  lay  down  as  a  general  prin- 
ciple that  abandonment  on  freight  is  not  necessary. 
In  this  case  the  vessel  returned  to  pott,  uid  if  the  assured 
had  not  interfered,  she  might,  after  being  repaired,  have 
brought  the  same  cargo  to  diis  country,  when  there  would 
have  been  no  loss  of  freight  whatever.    The  risk  was, 
therefore^  put  an  end  to  by  the  sale^  and  the  defendants 
were  deprived  of  it  by  the  change  of  cargo^  because  such 
change  was  rendered  necessary  by  the  act  of  the  assured* 
it  does  not  appear  that  at  the  time  the  ship  whs  in 
peril,  that  without  abandonment  there  was  any  thing  to 
convert  it  into  a  total  loss. — It  was  the  sale  that  put  an 
end  to  the  adventure.    If  the  plaintifi  were  entitied  to 
convert  the  peril  into  a  total  kws^  and  daim  on  the  un- 
derwriters on  freight,  then  an  abandoMttient  of  freight 
was  necessary.    If  there  had  been  an  abandonment  when 
it  was  a  risk  in  continuance,  it  might  have  been  iiban- 
doned,  as  in  the  case  of  a  loss  by  capture  and  recapture. 
On  these  grounds,  therefore,  neither  the  master  nor 
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owner  had  any  right  to  dispose  of  the  vessel  and  cargo, 
so  as  to  deprive  the  underwriters  on  freight  the  benefit 
of  the  contingency  to  which  they  were  entitled  according 
to  their  undertaking  on  the  policy,  and  as  the  adventure 
was  pat  an  end  to  by  the  act  of  the  assured,  the  plaintiffs 
are  not  entitled  to  recover. 

In  reply. — It  was  observed,  that  as  to  the  three  points 
made  for  the  defisndants,  they  might  very  properly  be 
ndaced  Co  those  which  were  raised  for  the  plaintiff; 
namely,  that  the  captain  had,  under  the  circumstances, 
a  right  to  sell  the  ship  and  cargo ;  and  that  an  abandon- 
ment was  mmeoesBary,  as  there  was  nothing  to  abandon. 
Tile  caae  of  Green  v.  The  Royal  Exchange  {a )  goes  further 
dian  this,  for  there  the  ship  was  repaired  in  a  certain  dc* 
gree,  lo  as  to  be  enabled  to  bring  home  half  a  cargo ; 
nnkv,  therefore^  that  case  be  overruled,  the  defendants 
cmnot  be  entitled  to  judgment.  The  case  di  Anderson  v. 
WaUis  (b)  has  been  cited  to  shew,  that  a  mere  retardation 
of  a  Wijage  by  the  owners  is  no  ground  for  abandon- 
ment; hot  this  is  not  a  case  of  retardation,  but  the  ne» 
cemitDiis  situation  in  which  the  vessel  was  placed,  called 
fcr  aa  imaiodiate  act,  which  was  done  after  the  advice 
of  the  agent  of  the  owners,  and  the  captain,  after  two 
nrreys,  and  with  great  deliberation,  and  the  jury  have 
finind  that  it  was  the  best  thing  to  be  done  with  a  view  to 
the  benefit  of  all  concerned.  It  has  been  said,  that  the 
onderwritersxHi  freight,  although  they  were  parties  con- 
earned,  were  not  benefited  by  the  sale;  but  they  are  not 
to  be  considered  as  the  parties  concerned,  because,  when 
a  captain  is  contemplating  how  he  shall  dispose  of  a 
ikip  and  cargo  in  extreme  distress,  he  looks  only  to  the 
owners  of  such  ship  and  cargo,  and  does  that  which 
be  considers  to  be  most  beneficial  for  them.  It  has 
beeaalao  said,  that  the  underwriters,  fcnr  the  premium, 

(a)  1  Mauh.  447.-— (6)  2  MauU  and  Sel  240. 
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18 19.  agreed  to  take  the  risk,  and  that  they  had  a  right  to 

^■'^  run  the  risk  of  the  whole  voyage,  and  therefore  the 

V.  underwriters  on  freight  could  not  be  subjected  to  suffer 

The  Royal    loss.     If  that  be  so,  the  opinions  of  Lord  Mansfield^  Mr, 
AasuRANCB.    J^*^'^®  Buller,  and  Lord  EUenborough^  as  well  as  the 
whole  of  the  judges  of  this  Court  at  the  time  the  case  of 
Green  v.  The  Royal  Exchange  Assurance  was  determined, 
amount  to  nothing,  and  the  consequence  would  be,  that 
no  man  would  ever  be  safely  insured.     The  arguments 
for  the  defendants  have  been  founded  on  the  event  that 
has  happened,  namely,  that  the  ship  had  survived ;  but 
the  question  is,  whether  the  conduct  of  the  parties  at  the 
time  of  the  sale  was  improper,  and  whether,  under  the 
circumstances,  any  blame  could  be  imputed  to  them.    It 
has  been  said,   that  in  Green  v.  The  Royal  Exchange 
Assurance  (a)  the  ship  was  a  mere  wreck,  incapable  of 
pomplete  repair;  but  she  was  repaired  so  as  to  bring 
fiome  half  a  cargo^  and  she  still  existed  in  specie.    If  the 
owners  and  underwriters  of  the  ship  and  cargo  had  been 
at  Quebec  when  the  event  took  place,  the  latter  would 
instantly  have  abandoned  to  the  underwriters,  and  they 
would  have  proceeded  to  sale  as  speedily  as  possible,  in 
order  to  prevent  the  destruction  of  the  ship.     The  un- 
derwriters on  the  ship  have  a  right  to  dispose  of  her 
without  the  permission  of  the  underwriters  on  the  freight: 
they  had  a  right  to  sell  her,  or  let  her  take  her  chance. 
The  case  of  Reid  v.  Darby  {b)  has  been  much  relied  on  for 
the  defendants ;  but,  on  a  full  considemtion  of  that  case, 
it  U  an  authority  against  them.    The  question  there  was, 
whether  the  ship  could  be  sold  under  the  authority  of  the 
Vice  Admiralty  Court,  and  there  was  no  urgent  or  imme* 
diate  necessity  to  do  so;  and  in  attending  to  the  argument, 
and  opinions  of  the  learned  Judges  there,  it  will  be  ob- 
served, that  Mr.  Justice  Lawrence  and  Mr.  Justice  Le 
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BLne  Ottered  from  Lord  EUerAaroughj  for  Mr.  Josdoe 
Lnamce  tliere  aaid  (a),  ^  it  was  held  in  Milles  v.  Fletcher^ 
that  where  the  ship  w^  captured  and  re-captured,  but  the 
voyage  was  lost,  and  the  captain,  acting  for  the  best,  had 
sold  the  ship  and  cargo,  the  owner  might  recover  against 
the  underwriters  for  a  total  loss ;"  and  that  learned  Judge 
fiirther  said  (6),  that  <<  A  ship  might  be  worth  repairing 
to  a  person  on  the  spot,  though  not  so  to  the  owner  in 
England."     That,  therefore,  is  a  material  consideration 
IS  applicable  to  this  case,  and  Lord  EUenborough  then  re« 
marked,  that  it  was  not  found  that  the  ship  was  not  navi- 
gaUe^  but  only  that  she  was  not  capable  of  being  navigated 
home  with  her  then  cargo.     Mr.  Justice  Le  Blanc  there 
agreed  with  Mr  Justice  Lawrence  in  that  opinion,  and 
asked  that  <*  While  the  subject  matter  is  in  the  form  of  a 
ship,  though  wanting  repairs,  which  perhaps  it  might  not 
be  worth  the  owner's  while  to  make,  would  not  the  pro- 
viaions  of  the  register  acts  continue  to  apply  to  it,  if  it  were 
in  a  British  port?''  and  in  the  judgment  of  the  Court, 
Lord  EUenborough  confined  himself  to  the  defendant's  not 
lutriag  complied  with  the  register  acts.     The  judgment, 
therefore,  in  that  case,  was  founded  on  the  fact  of  the  title 
of  the  defendant,  and  not  on  the  ground  that  there  was 
no  authority  to  sell.     The  case  of  Martin  v.  Crokatt  {c) 
is  inapplicable  to  the  present,  as  it  merely  decided  that 
the  assured,  when  they  had  not  abandoned  in  the  first 
instance,  could  not  afterwards  do  so,  when  they  find  in  the 
result  that  the  salvage  and  expenses  exceed  the  value  of 
the  ship.  The  case  of  Wilson  v  Millar  {d)  has  been  much 
rdied  on;  and  Lord  EUenborough  there  said  (^),  "  That 
nodung  but  extreme  necessity  would  warrant  the  master 
iamaking  a  sale  of  any  part  of  the  cargo;"  so  that  he 
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there  intimated,  that  in  a  case  of  extreme  necessity,  the 
master  might  sell ;  but  his  Lordship,  in  that  case  in  con- 
tinuation, said,  that  *<  The  master  there  took  upon  himself 
to  break  up  the  destination  of  the  adventure,  and  to 
exercise  a  full  dominion  by  the  sale  of  the  whole  of  die 
goods;  and  the  Court,  on  a  motion  for  a  new  trial,  were 
of  opinion  that  an  option  ought  to  have  been  given  to 
the  party  in  England  to  choose  another  market  for  the 
sale  of  his  goods :  that,  therefore,  is  wholly  inapplicable 
to  the  present  case.  Here  the  cargo  consisted  of  timber, 
and  could  not  be  taken  out  of  the  ship,  and  Mr.  Justice 
Abbott,  in  the  case  of  fVilsan  v.  Millar  (a),  added,  <<  That 
the  prc^rietor  of  goods  would  sddom  complain,  where  the 
master  had  exercised  an  honest  discretion  on  the  subject" 
The  main  point  relied  on  for  the  defendants  in  this  case  is, 
that  the  part  owner  and  master  had  no  ri^t  to  interfere; 
that  the  mischief  was  occasioned  by  the  act  of  the  assured, 
imder  whose  control  he  acted,  and  that  he  could  not 
diange  the  disposition  of  the  property.  Bat  there  was  no 
improper  or  unnecessary  interference  on  the  part  of  the 
master;  but,  on  the  contrary,  what  was  done  was  with  a 
view  to  the  benefit  of  all  concerned.  The  underwriters 
on  frdght  had  in  fact  no  interest;  the  subject  matter  was 
gone;  the  freight  to  be  derived  from  that  voyage  was 
entirely  lost  The  event  is  not  to  be  amsidered,  but 
the  situation  of  the  ship  at  the  time;  if  not,  no  man 
IS  safe  in  taking  any  step  for  her  preservation.  It 
has  been  contended,  that  if  a  captain  do  what  he  con- 
siders  best  for  the  benefit  of  the  owners  of  the  ship  and 
cargo,  that  it  cannot  be  done  while  the  risk  is  pend- 
ing;  if  this  be  so»  when  is  he  to  interfere?  It  is  im- 
possible  to  say  that  he  can  exercise  his  disci^on  after 
the  determination  of  such  risk,  for  he  can  only  eflfectually 
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»wliikit]ftinenleiio&  He  has  a  right  to  inter- 
pow  wfaen  the  effect  of  his  interpositioo  may  be  beneficial 
to  the  parCiei  interested :  is  be  therefore  to  wait  till  the 
cQoaequaiceB  of  the  peril  are  ascertained  ?  If  be  were^ 
the  ship  might  have  gone  to  the  bottom.  He  is  not  bound 
to  wait  any  predse  period  for  interposition:  he  is  to  re- 
gulate his  conduct  by  the  circumstances  under  which  the 
venel  is  placed.  It  has  been  further  said,  that  a  captain 
csnnotseU  in  case  of  storm:  it  is  quite  dear  that  he  could 
not  do  so,  because  he  could  not  quit  his  ship  while  the 
storm  subsisted:  so  in  cases  of  capture^  re-capture^  or  em- 
baigo,  it  has  been  said,  that  thecaptain  cannot  act;  but 
if  the  property  in  those  cases  remain  in  such  a  state  that 
flomething  may  be  dime,  and  the  re-captor  restore  the 
▼eaei  as  befiMe,  then  every  thing  is  safe^  but  if  upon  the 
capture  and  re-capture  the  capture  be  entire^  the  loss 
miat  be  totals  and  in  such  a  case  either  a  sale  or  aa 
abandonment  may  take  place,  or  any  other  mode  may 
be  adopted  which  cbrcumstances  rendtf  necessary.  The 
only  tfaii^  for  the  captain  to  do,  is  to  ascertain  what  is 
belt  to  be  done,  and  to  do  that  which  he  considers  most 
beneficial  for  all  parties.  Thecaseof  Jf<Geir%v.wlie/(a) 
18  wbeKy  distinct  from  the  present,  for  this  cannot  be 
wiimflgtfii  to  a  hostile  embargo;  for  an  embargo  k 
meniy  a  suspension  of  power,  and  may  not  terminate  in 
the  aeisnie  or  ultimate  destruction  of  the  ship.  In  that 
ease  there  was  merely  a  suspension  of  the  risk  for  a  tijne^ 
but  afterwards  the  freight  was  earned:  here,  the  ice  migbt 
have  come  down  upon  the  ship  and  destroyed  her  im- 
mediately, and  the  master  would  then  have  lost  die 
power  of  doing  any  thing  for  the  benefit  of  the  concerned. 
If  diere  had  been  any  peraon  representing  the  under- 
writers, an  abandonment  might  have  been  made  as  for  a 
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the  master  acted  with  the  sanction  of  one  of  the  owners 
who  was  on  board.  This  was  in  feet  not  a  sale  of  a  risk, 
The  Royal  but  a  sale  of  the  ship  and  cargo  under  circumstances  of 
iU*uH ANCK.  necessity,  at  a  time  when  such  risk  had  been  wholly  lost: 
the  sale  took  place  When  there  was  no  freight  earned, 
and  there  was  in  fact  no  risk  of  freight  to  be  sold.  If 
there  be  any  distinction  in  this  case,  "  with  a  viem  to 
the  benefit^*'  or  "  actually  for  the  heneJUT  of  all  concerned, 
it  is  at  most  a  mere  distinction  of  words,  and  not  appli- 
cable to  the  facts  as  proved,  they  are  in  substance  the 
same.  If  the  ship  had  not  been  sold,  she  would,  in 
all  probability,  have  been  destroyed.  The  underwriters 
on  freight  cannot  say  that  any  thing  more  beneficial  to 
their  interests  could  have  been  done;  neither  can  they 
fuggest  any  amelioration  or  improvement  of  what  has 
taken  place.  If  the  ship  had  not  been  insured,  the  course 
which  the  captain  has  taken  would  have  been  perfectly 
right  and  consistent.  The  defendants  were  not  inte- 
rested as  independent  parties,  and  no  third  iftterest  of 
theirs  should  control  that  of  diose  who  were  interested 
in  the  ship  and  cargo;  but  the  jury  found  there  was  an 
urgent  necessity  to  compel  the  step  which  was  taken,  for 
the  ship  could  never  have  been  preserved  but  by  the 
persons  to  whom  it  was  sold.  If  masters  of  vessels  have 
in  future  no  right  to  exercise  a  discretion,  the  necessary 
consequence  will  be,  that  in  cases  of  distress  they  will 
leave  vessels  to  their  fate,  if  they  Cannot  be  certain  that 
what  they  do  will  be  deemed  for  the  best  by  those  who 
are  interested,  and  they  will  be  prevented  from  interfer- 
ing until  the  mischief  has  actually  happened  aud  been 
coficluded.  What  has  been  done,  was  intended  for  the 
benefit  of  the  defendants,  as  well  as  all  the  other  parties 
interested.  Although  they  have  received  no  equivalent, 
they  are  still  in  the  situation  in  which  they  were,  as,  under 
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sibiy  be  preserved,  and  every  benefit  has  been  derived  by  j^"^^ 

those  interested,  agreeably  to  their  capacity  of  receiving  v. 

such  beneBt  The  case  of  Parmeter  v.  Todhunter{a)  did  "^^  ^oya  l 
Dot  establish  that  an  abandonment  of  freight  was  at  all  Assuuamcs. 
times  necessary;  but  here,  no  abandonment  took  places 
because  the  ship*  was  in  such  a  peculiar  situation  that  the 
freight  could  not  be  earned,  and  therefore  abandonment 
was  nnneoessary.  If  a  communication  had  been  made 
to  the  underwriters  on  freight  at  the  moment,  they  could 
neither  have  interposed,  nor  put  themselves  in  a  better 
sitoation  than  they  now  are;  and  the  captain  and  owner 
hare  done  every  thing  that  could  possibly  be  done  for 
thdr  benefit,  and  they  acted  not  only  prudently  but  pro- 
parly  in  the  sale  of  the  ship  and  cargo.  There  is  no  case 
in  which  it  has  been  held  that  an  abandonment  of  freight 
is  absolutely  necessary.  If  the  same  cargo  be  stipulated 
to  arrive  in  the  same  vessel,  and  on  the  same  voyage,  it  - 
cannot  happen ;  as  it  is  not  requisite  to  lay  down  aban^ 
donment  as  a  distinct  matter  of  law :  it  is  rather  a  con- 
duct to  be  pursued  where  something  has  happened, 
which,  in  substance,  is  a  total  loss,  but  still  there  must  be 
ftxnething  recoverable.  Here,  no  abandonment  of  freight 
codU  be  required,  as  in  all  probability  there  would  have 
been  a  total  loss.  The  cases  of  Hayman  v.  Molton  (6), 
and  Wilson  v.  Millar  (c\  decided  that  the  captain  might 
sdl  in  cases  of  extreme  necessity,  and  that  o(  Anderson 
▼.  Wallis  {d)  is  a  stronger  authority  in  fiftvour  of  the 
plaintifis  than  either  of  these.  They,  therefore,  from  the 
authorities  dted,  but  more  particularly  under  the  precise 
rircomstances,  found  by  the  special  verdict,  are  entitled 

to  recover. 

Cur.  adv.  vult. 
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The  case  stood  over  until  this  day,  wboi  Lord  Chief 
Jiistioe  Dallas  delivered  the  following  judgmttoft: 

This  case  has  been  twice  argued,  and  most  ably  on 
both  occasions.  It  comes  before  the  Court  on  a  special 
verdict,  which,  in  substance,  is  this.  [Here  his  LcMd- 
ship  read  the  special  verdict]  The  objections  made  lo 
the  plaintilP's  right  to  recover  are  these:  >r</,  it  is  said 
that  the  captain  had  no  right  to  sell  the  vessel  and  so 
determine  the  voyage,  or,  in  other  words,  that  the 
voyage  was  not  put  an  end  to  by  the  perils  of  the 
sea,  but  l^  the  act  of  the  assured;  and,  seeonify^  that 
if  the  sale  was  prc^r,  still  there  ought  to  have  been 
an  abandcNHneiiC  of  the  freigbt;  and,  with  req^eot  to 
the  second  objectioo,  it  resolves  itself  into  nattar  of 
ibrm,  for  under  the  facts  found  in  the  special  verdict, 
iniwinnsh  as  there  could  be  no  freight  to  abandon,  no 
actual  beneft  could  be  derived  from  abandonaoent  in 
tcnn%  and  tho'efore  the  chief  objecticm  as  against  ^ 
assured's  right  to  recover  is,  that  somednng  has  not 
been  done,  which,  if  it^  had  been  done^  would  have 
pUeed  the  insurer  in  no  better  situation.  The  first  ob- 
jedmi  then  is,  that  the  captain  had  no  right  to  sdB; 
and  as  to  this,  the  argument  has  gone  upon  very  wide 
giounds,  and  a  great  number  of  cases  have  been  re- 
fenced  to.  But  before  going  into  the  general  doctrine, 
or  die  particular  authorities,  1  think  it  right  to  premise, 
that  our  opinions  must  be  considered  as  formed  on  the 
£Mts  of  thw  case;  for  although  general  princijdes  are 
hi^^  valmdkle  when  they  ean  be  <tf  general  or  exten- 
sive iqiplication,  yet,  from  die  very  nature  of  solgeeta 
of  this  description,  the  application  of  the  prindf^e  must 
so  depend  upon  circumstances,  as  to  leave  the  question 
more  upon  the  application  than  upon  the  existence; 
but  as  far  as  decided  cases  fiuniah  any  rule^  it  must  be 
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thecaptBin  a  r^rht  to  seO,  so  as  to  bind  the  insurer  on  p^ 

tbe  tucU  of  the  case  before  us  ?    This  involves,  first,  the  p. 

gnenil  right  of  the  captain  to  sell,  and  secondly,  the    '^"^  Royal 
pecoliiirfiK:te  as  a£fectuig  tbe  exercise  of  such  right   The    assurance. 
fint  viev  taken  of  the  subject,  has  been  as  to  the  right, 
aod  the  extent  of  such  right,  as  it  may  become  a  question 
between  the  captain  and  his  owner,  or  between  the  ori- 
ginal owners  and  a  purchaser,  who  may  d^ve  title  under 
aiile  by  the  captain.     Many  cases  have  been  cited  upon 
tbispsrt  <^tbe  sutgect:  the  first  I  shall  allude  to  of  this 
denripdony  were  those  of  the  Betty  Catkeafi{a\  of  the 
Gntitudine  {b)j  and  Eeidv.  Darby  (c),  and  of  others  that 
mil  be  mentioiied  hereafter.    It  may  be  necessary,  there- 
far^  first  to  consider  the  doctrine  as  afiecting  such  a  case, 
and  next  to  examine  how  far  it  is  applicable  to  the  pre^ 
tent    With  respect  to  the  general  policy  of  the  rule  as 
to  the  fight  of  the  captain  to  sell,  in  my  brother  3f ar- 
Maifs  treatise  on  tbe  Law  of  Insurance  {d),  this  ques- 
tioovfll  be  found  to  be  treated  at  larger  and  also^  in  the 
Treatise  of  ike  Lam  relative  to  Merchant  Ships  and  Sea^ 
auH)  by  the  present  Lord  Chief  Justice  Abbott^  and  to 
the  cues  cited  in  both  I  shall  generally  refer.     Several 
fiveign  ordinances  expressly  declare  that  the  master 
ihall not  scU  without  a  special  authority  from  theowners; 
and  Sir  MkOtkew  Hale^  in  conformity  to  such  reguk- 
ioD^  is  icported  to  have  decided  that  the  sale  of  a  ship 
bf  the  master  did  not  convey  the  proper^  to  the  buyer, 
attoogh  the  sale  was  made  in  a  foreign  country,  in  a 
cm  of  inevitaUe  danger,  the  ship  and  tadde  being 
I  and  broken,  and  no  hope  of  saving  any  part  of 


(a)  1  Rob.  Adm.  Rep.  220-— (A)  3  Rob.  Adm.  lUf^^AO. 
-^-(c)   10  Eoit^  143. (d)  2  vol.  tit.  Abandonment. 
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them,  partly  on  account  of  the  tempest,  and  partly  on 
account  of  the  barbarity  of  the  inhabitants  of  that  ooun<* 
try,  who  carried  oiF  every  thing  that  was  cast  on  shore. 
This  case  is  certainly  very  strong,  and  so  much  so, 
that  it  has  suggested  a  doubt  of  the  accuracy  of  the 
report;  for,  in  observing  upon  it.  Lord  Chief  Justice 
AbboU  says,  "  Perliaps  there  might  be  in  this  case  some 
circumstances  not  noticed  by  the  repoiter,  that  might 
lead  the  learned  Judge  to  doubt  the  absolute  necessity  of 
a  sale,  or  to  think  the  buyer  a  party  to  the  misconduct 
mentioned  in  the  book."  This  doctrine  seems,  however, 
to  have  obtained  in  the  subsequent  case  of  Johnson  v. 
Shtppen{a)j  in  which  Lord  Holt  is  reported  to  have 
said,  **  The  master  has  no  authority  to  sell  any  part  of 
the  ship,  and  his  sale  transfers  no  property  .''-^Though, 
as  to  this,  it  is  to  be  remarked,  that  on  looking  to  the 
&cts  of  that  case^  it  did  not  turn  on  the  point  of  ne- 
cessity, but  on  a  dbtinction  between  hypothecating  and 
selling,  for  hypothecation  would  have  been  sufficient, 
and  for  necessary  repairs  it  was  admitted  that  this  might 
be  done.  In  a  subsequent  case,  however,  though  Lord 
Ellenborougk  seemed  disposed  to  admit  the  rig^t  of  the 
master  to  sell  in  a  case  of  extreme  necessity  (and  the 
instance  which  he  puts,  is  of  a  wreck  which  cannot  be 
got  off),  yet  his  Lordship  ofiered  to  reserve  the  question 
of  the  master's  power  to  sell  under  any  circumstances, 
if  the  verdict  should  render  it  necessary.  In  the  case 
ofReid  V,  Darby  {b)j  his  Lordship  also  quoted  the  au- 
thority of  Lord  Holt  as  to  the  master's  having  no  such 
right  In  the  case  of  Hayman  v.  Motion  (c)  he  again  ex- 
pressed himself  in  these  terms :  <<  Where  a  case  of  urgent 
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Bty  and  extraordinary  difficulty  occun:— where  a 
fih^lias  reodved  irremediable  injury,  I  am  disposed  to  go 
u  £u*  as  I  can  to  support  what  has  been  contended  for; 
oameljr,  that  the  captain,  acting  hon&Jide  and  for  the  be- 
nefit (^the  owners,  mi^t  sell  the  ship.  This  is  the  dis* 
po&idon  of  my  mind,  but  I  cannot  lay  it  down  as  positive 
IsF."  In  Wilson  v.  MiUar  (a),  his  Lordship  expressed 
lufflsdf  to  the  same  efiect.  It  is  therefore  certainly  true, 
that  even  the  right  to  sell,  as  between  the  captain  and  the 
owners,  has  been  deemed  of  a  very  questionable  nature; 
although,  upon  the  whole^  extracting  from  the  books  what 
^em&  to  be  the  weight  of  authority,  I  conceive  that  the 
right  to  sell  must  be  considered  to  exist  in  cases  of  ex» 
treme  necessity ;  a  right,  however,  which  in  all  cases  must 
be  striedy  watched.  Supposing,  therefore,  this  to  be  a 
sale  made  for  the  benefit  of  the  absent  owners,  the  ques- 
tkm  is,  was  it  made  under  circumstances  of  justifiable  ne» 
cesii^.  I  shall  now  advert,  in  addition  to  the  authori- 
ties to  which  I  have  already  referred,  to  the  cases  cited  to 
prove  the  contrary,  and  of  these,  the  first  is  that  oiBeid 
y*  Darijf{b\  where  the  question  was,  whether  upon  the 
&cts  of  that  case,  the  m&ster  had  a  right  to  sell,  and  the 
drcumstances  were  these.  The  master,  on  an  affidavit 
tliat  die  ship  had  received  conaderable  damage,  procured 
a  soney  to  be  made  under  the  authority  of  the  Vice 
Adminlty  Court,  and  by  a  decree  of  that  Court,  the 
iap  was  finally  sold :  The  Court  of  King's  Bench  held, 
Aat  sadi  sale  did  not  divest  the  right  of  the  original 
owner:  first,  because  the  captain  had  no  right  to  dell, 
^oier  the  drcumstances  of  the  particular  case;  audi 
ioooodly,  that  the  Court  of  Vice- Admiralty  had  no  juris- 
dic&m  or  authority  to  order  a  sale.    The  judgment,  in 
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that  case,  could  not,  therefore,  be  diflferent;  for  there 
was  no  sufficient  evidence  of  a  necessity  to  sell,  except 
from  the  proceedings  in  the  Vice- Admiralty  Court,  which 
Court  was  held  to  have  no  jurisdiction  to  inquire  into 
the  necessity :  it  stood  upmi  the  fact  of  a  mere  sale  by 
the  master,  and  there  was  no  proof  of  a  necessity  for 
such  sale,  except  what  the  master  himself  had  sworn. 
But  in  this  case,  there  is  supplied  all  that  was  wanting  in 
Reid  V.  Darby ;   first,   the  precise  degree  of  peril  in 
which  the  ship  was  placed;  and  next,  the  finding  of 
a  special  jury: — ^not  like  the  Court  of  Vice- Admiralty, 
having  no  jurisdiction,  but  having  jurisdiction,  and  in  the 
exercise  of  that  jurisdiction,  having  found  the  degree  of 
peril  to  have  been  such,  as  to  have  induced  and  justified 
the  sale.     Another  case  has  been  cited  {a)  to  prove  the 
right  to  sell  to  be  at  least  doubtfiil,  be  the  circumstances 
what  they  may.     I  have  already  adverted  to  it,  in  this 
respect,  but  subject  to  this  question  (to  be  reserved,  if 
necessary).  Lord  EUenborough  thus  lays  down  the  true 
line^  as  to  the  degree  and  measure  of  necessity:    **  A 
sale  ean  only  be  justified  by  extreme  necessity,  and  the 
most  pure  good  fiiith;  that  is,  if  the  vessel  is  in  such 
a  states  as  it  would  be  probable  that  the  owners  them- 
sdves,  if  on  the  spot,  would  have  acted  in  the  same 
way  as  the  captain  has  done,  and  have  sold  the  ship.     I 
shall,  therefore,  leave  it  to  the  jury  to  say,  whether  there 
existed  such  a  necessity  as  called  upon  the  captain, 
acting  for  the  benefit  of  his  owners,  to  sell  the  ship ;  and 
if  there  did,  whether  this  was  a  fiiir  sale,  and  unmixed 
with  any  fraud  ?*•    And  after  specifying  Ae  course  which 
he  thinks  ought  to  have  been  pursued,  but  which  was 
npt,  his  Lordship  adds,  « if  this  had  been  done,   and 
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fiukdy  the  neoesiity  of  selling  would  have  been  more 
prenng;  and  I  think  the  captam  should  have  sold*" 
But  be&re  1  quit  this  case,  I  will  only  further  obsenrei 
that  if  the  jury  had  found  upfui  the  question  so  put  to 
them,  in  the  affirmative,  or,  rather,  that  the  peril  in- 
dooed  and  justified  the  necessi^,  they  would  have  found 
oot  only  in  substance^  but  in  terms,  what  is  found  in 
this  ^lecial  verdict:  but  finding  the  sale  to  be  firaudu- 
lent,  diiposed  of  the  doubt;  for  the  selling  firaudulently, 
eidoded  the  necessity  to  sell,  or  rendered  the  sale  void. 
I  iisfe  observed  thus  &r  on  the  case  before  us,  as  if  it 
vere  a  question  between  the  former  owners  on  a  sale  by 
tile  csptain  and  the  vendee,  only  for  the  sake  of  the 
genersl  doctrine^  as  I  shall  have  to  Bppiy  it;  and  fur- 
tiler,  that  in  a  case  which  is  stated  to  be  of  great  con- 
seqnenoe  to  the  maritinie  and  insurance  law,  I  may  tiot 
be  tiioQ^t  to  have  overlooked  the  decisions  referred  to 
at  die  bar:  but,  in  truth,  this  is  not  a  case  of  implied 
snthority  finom  the  owner ;  for  the  owner  himself  was 
pmonsDy  present,  and  is  found  to  have  concurred  in 
the  ssle.     And  this  leads  me  to  consider  a  dilbrent 
point,  namely,  that  this  was  not  a  sale  by  the  captain» 
bat  by  the  owner;  and  it  is  asked,  can  the  insured  have 
aright  to  sdl  for  the  insurer?    To  this  I  answer,  first, 
thst  it  was  not  the  less  a  sale  by  the  captain,  because 
oneof  the  owners  being  present  on  the  spot,  concurred; 
nd,  if  it  were  necessary,  it  might,  as  to  this,  be  ob- 
«md,  that  ownership  in  a  diip  is  not  like  the  cases 
ofjomt  eoncem  or  partnership;  for  one  owner  ^cannot 
bbd  the  i«st,  so  that,  substantially,  this  was  a  sale  by 
tile  csptain,  and  so  the  special  verdict  finds;  but  it  also 
fiudier  finds,  that  the  owner  on  the  spot  was  the  agent 
of  tlie  absent  owners.    No  question  can  arise,  therefore, 
npon  implied  author!^,  nor  upon  the  effect  of  the  sale 
as  between  the  former  and  the  actual  proprietor ;  but 
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I  should  further  say,  that  on  the  broad  ground  of  a 
power  to  act  on  a  sudden  emergency,  in  order  to  save 
„.  as  much  as  could  be  saved  from  impending  ruin,  whe- 

Thb  Royal    ther  it  be  the  owner  or  the  captain,  will  make  no  dif- 
AwuMwcl    Terence,  if  the  circumstances  justified  the  selling;  and 
the  sale  was  honestly  and  fidrly  conducted.     And  now 
passing  from  this  line  of  cases,  I  come  to  that  which 
constitutes  the  precise  point  on  the  present  occasion ; 
viz.  a  question  between  the  insurer  and  the  assured, 
which  I  conceive  to  stand  on  principles  essentially  dif- 
ferent     In  the  case  of  HamiUon  v. .  Mendes  {a)^  the 
distinction  is  broadly  marked,  "  Arbitrary  notions  am- 
ceming  the  change  of  property  by  a  capture,  as  be- 
tween the  former  owner  and  a  recaptor  or  vendee,  ought 
never  (said  Lord  Mansfield)  to  be  the  rule  of  decision, 
as  between  the  insurer  and  the  assured,  upon  a  con- 
tract of  indemnity,   contrary  to  the  real  facts  of  the 
case."    Let  us  advert,  therefore,  now  to  cases  of  this 
description.     In  Milles  v.  Fletcher  (b\  Lord  Mansfield 
told  the  jury,  "  That  if  they  were  satisfied  the  cap- 
tain had  done  what  was  best  for  the  benefit  of  all  con- 
cerned, they  must  find  as  for  a  total  loss;"  which  they 
accordingly  did.     And  in  another  part  of  his  Lordship's 
judgment  he  says,  ^^  The  captain,  when  he  came  to  IJea 
Yorkj  had  no  express  order,  but  he  had  an  implied 
authority  from  both  sides  to  do  that  which  was  fit  and 
right  to  be  done,  as  none  of  them  had  agents  in  the 
place ;  and  whatever  was  right  for  him  to  havedone^  if 
it  had  been  his  own  ship  and  cargo,  the  underwriter 
must  answer  for  the  consequences  of  it,  because  it  is 
within  his  contract  of  indemnity;"  and,   finally  (his 
Lordship  added),  ^*  I  left  it  to  the  jury  to  determine 
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wbecher  what  the  captain  had  done,  was  for  the  be- 
nefit of  die  concerned;  and  if  they  had  found  that  it 
was,  in  words,  where  would  hare  been  the  quesdon  of 
law?*  A  distinction  in  this  case  has  been  attempted  to 
be  drawn  between  the  meaning  of  the  words,  <<  for 
the  benefit  of  aO  concerned,"  and  the  words,  <*  with 
a  fiew  to  the  benefit  of  all  concerned  :**  but  this  seems 
to  be  a  distinction  without  a  difierence.  The  expres* 
sion,  ^  acting  for  the  benefit  rf  aU  concerned^*  means 
with  a  view  to  that  benefit,  and  not  what  the  conse- 
quence of  the  act  may  prove.  As  litde  reason  does  it 
appear  to  me,  that  there  is  for  anodier  distincdoif  made 
between  insurance  on  ship  and  goods,  and  insurance  on 
freight.  It  is  said,  what  has  been  done  could  not  be  for 
die  benefit  of  the  insurer  on  freight,  which  must  be  lost 
br  this  proceeding;  whereas,  if  nothing  had  been  done^ 
the  ship  might  have  earned  her  fireight,  and  the  insurers 
ha?e  been  discharged.  And  in  the  events  which  have 
happened,  so  it  would  have  been :  but  the  master  is  to 
look  to  die  chief  general  interest,  that  is,  the  ship  and 
cai]go;  and  it  would  be  strange  to  say  that  he  must  sufier 
these  to  prove  a  total  loss  to  the  assured,  or  the  insurer, 
because^  by  abandonment  or  sale,  the  insurer  upon 
freight  may  have  the  loss  as  depending  upon  frei(^t  cast 
upon  him.  If  this  be  a  necessary  consequence  of  a  sale 
justified  in  all  other  respects,  it  justifies  it  in  this  also. 
The  freight  is,  fix>m  its  very  nature,  incident  to,  and 
dependant  upon  the  &te  of  the  ship,  and  in  this  case,  as 
in  erery  other,  parties  must  be  taken  to  have  contractied, 
according  to  the  nature  and  necessity  of  the  thing*  The 
sotfaority  of  MiUes  v.  Fletcher  {a)  has  been  recognised  in 
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y^  I  am  aware  of,  been  in  the  slightest  degree  impeached. 

o.  In  Plantamour  v.  Staples  (a),  this  doctrine  is  adopted 

The  Royal     ^y  Mr.  Justice  Buller^  who  states,  "  The  insurers  are 
Exchange     •.         , ,      .  ^  ;  .       \       i      ,         11 

Assurance,    hound  by  the  act  of  the  captain,  when  he  does  what  he 

deems  best  for  the  benefit  of  all  concerned ;"  and  it  need 
not  be  eventually  for  such  boiefit,  it  is  sufficient,  that 
exercising  an  honest  judgment,  he  deems  it  so  at  the 
time.  I  will  now  again  refer  to  the  terms  in  which,  in 
Heyman  v,  Moiton  (i).  Lord  EUenborough  expressed  his 
opinion ;  and  I  shall  only  farther  mentt<m  Green  ▼•  the 
jBc^n/  Exchange  Assurance  {c\  in  which  it  was  held,  that 
die  imderwriter  would  be  bound  upon  a  sale  fairly  con* 
*  ducted,  and  it  only  went  to  the  jury  on  the  seoond 
trial,  on  the  question  of  firaud ;  and  Lord  Chief  Justice 
OibbSf  in  granting  the  rule,  stated  the  opinion  of  the 
Court  to  be^  that  if  the  captain  acted  fidrly,  and  with 
a  view  to  theur  benefit^  the  insurers  were  bound  by  the 
sale;  and  it  is  to  be  noted,  that  caae^  like  the  [Hresent, 
was  an  insurance  on  fraght  This  weight  of  authori^ 
is  decisive  bqrond  all  doubt,  unless  the  present  case  can 
be  distinguished.  It  will  be  necessary,  therefore,  to  ad- 
vert to  the  fiu:ts  of  the  several  cases,  and  to  see  whether 
they  are,  in  this  respect,  distinguishable  in  principle 
ftom  the  present;  and  the  distinction  is  said  to  be^  that 
in  all  the  former  cases  the  peril  had  not  only  attached, 
but  had  induced,  as  its  consequence,  actual  injury :  but 
that  here  no  actual  or  adequate  damage  had  hiq)pened 
to  justify  the  sale;  that  it  all  rested  in  chance  and  con- 
tingency, which  form  the  very  nature  of  the  contract 
the  insurer  takes  upon  himself.     Risk,  it  has  been  said, 
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U  the  uoderwriter's  daily  bread,  and  that  no  person  has  1 8 19. 

A  r^t  to  determine  that  risk  for  the  underwriter,  and  .^"^^ 

plaoe  himself  in  his  situation.     But  to  this  reascming  I  9. 

cs&not  sobscribe:  the  underwriter,  before  the  voyage  '^"'  Royal 
cQnuDoice^  and  whilst  the  ship  is  in  perfect  safety,  AssuaAMOE 
tskes  his  chance  of  all  possible  peril;  but  when  the 
actual  peril  has  taken  place,  and  is  impending,  and  the 
sstgect  matter  of  insurance  is  hi  the  jaws  of  destruction ; 
the  qieculation  is  entirely  changed;  and  when  the  as-  , 
tared  caa  no  longer  act  for  himself  in  estimating  the 
degree  of  danger,  nor  give  directions  what  shall  be  done, 
the  question  is,  whether  it  be  not  a  benefit  to  him  to  vest 
io  some  person  a  power  to  save  from  probable  destruc- 
tion all  that  can  possibly  or  probably  be  saved.  Apply 
this  principle  to  the  present  case;  but  first  let  the  &cts 
of  the  former  cases  be  examined,  and  without  going 
through  the  precise  detail,  it  may  at  once  be  admitted, 
that  in  every  former  case  the  peril  of  the  sea  had  to  a 
certsia  d^rec  attached,  and  brought  the  ship  into  that 
states  in  which  abandonment  or  sale  took  place  by  the 
assofed;  but  here  it  is  said  that  the  loss  arose  out  of 
the  act  of  the  owner  in  selling,  and  that  the  sale  was  not 
indaoed  by  any  peril  of  the  sea.  But  this  distinction 
seems  to  me  also  to  be  a  fallacy;  the  state  of  the  ship, 
whidi  led  to  the  sale,  was  induced  by  the  perils  of  the 
sea:  she  had  incurred  damage,  in  the  course  of  her 
voyage,  which  made  it  necessary  to  run  her  on  shores 
and  she  was  stranded  at  the  time;  there  was  no  reason 
for  supposing  she  would  have  been  got  off  the  rocks, 
but,  on  the  contrary,  every  probabili^  of  her  going  to 
dotraction;  which  of  itself  authorised  the  assured  to 
treat  the  voyage  as  at  an  end :  so,  that  though  the  sale 
arose  immediately  out  of  the  act  of  the  captain,  yet,  that 
act  was  induced  by  a  peril  which  had  taken  place,  and 
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put  the  sbip  into  a  state  in  which  tlic  verdict  finds  tliaC, 
in  point  of  fact,  it  was  proper  to  sell.     The  remote  and 
proximate  causes  are  not  to  be  distinguished,  in  point  of 
eflfect;  in  this  situation,  the  interest  of  the  assuror  was 
consulted,  and,  acting  for  the  best,  the  ship  was  sold. 
The  case  of  McCarthy  v.  /Ibel  (a\  has  been  referred  to> 
and  much  relied  on,  for  these  general  words  made  use 
of  by  Lord  Ellenborough.  <<  If  the  fact  be  merely  looked 
at,  freight,  in  the  events  which  have  happened,  has  not 
been  lost,  but  has  been  fUUy  and  entirely  earned  and 
received  by  or  on  the  behalf  of  the  plainti£&  (the  as^ 
sured);"  (but  in  this  case  it  is  the  reverse;  the  freight, 
in  the  events  which  have  happened,  has  been  lost  to  the 
assured).-— His  Lordship  then  proceeded,  ^'  But  if  it  can 
be  considered  as  having  been  in  any  other  manner  lost  to 
the  owners  of  the  ship,  it  has  become  so  lost  to  them, 
not  by  means  of  the  perik  insured  against,  but  by  means 
of  an  abandonment  of  the  ship;  which  abandonment 
was  the  act  of  the  assured  themselves,  with  which,  there- 
fore, and  the  consequences  thereof,  the  underwriters  on 
freight  have  no  concern/'  And  so  taken,  without  reference 
to  the  facts  of  the  case,  these  words  may  seem  to  have 
application ;  but  in  truth  they  have  none ;  for  they  apply 
to  a  case  in  which  the  decision  goes  upon  the  very  ground 
that  the  assured  had  no  right  to  abandon,  the  ship  itself 
being  in  safety  at  the  time:  and,  further,  on  the  fact, 
that  the  same  cargo  in  the  same  ship,  belonging  to  the 
same  owners,  did  ultimately  perform  the  voyage,  so  as 
to  have  gained  freight  for  the  owners;  and  therefore  that 
they  had  not  a  right  to  abandon,  and  change  a  partial 
into  a  total  loss.     In  the  present  case,  I  may  again  ob- 
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scrv^  the  ship  and  cargo  were  not  in  safety,  but  in  the 
greatest  peril,  and  the  sale  was  with  a  view  to  the  pre* 
leiTatum  of  a  part,  and  therefore  for  the  benefit  of  the 
assurer  and  not  the  assured,  and  in  result  no  fireight 
whatever  was  earned  by  the  former  owners  of  the  ship 
aod  cargo.  Had  the  ship  and  cargo  here  not  been  in 
the  state  of  peril  found  by  the  special  verdict,  but  con« 
tinoed  the  property  of  the  same  owners,  and  the  same 
voyage,  with  delay  only,  been  ultimately  performed,  the 
^xstti  McCarthy  v.  Abel  {a)  would  have  applied  to  the 
present;  but,  according  to  the  facts  to  which  that  deci- 
sion was  ooniined,  it  seems  to  me  to  have  no  application 
whatever. 

The  next  case  which  has  been  cited,  is  that  oi/inder$on 
T.  WallU  {&)•  — The  ship  there  met  with  very  bad  weather 
in  the  course  of  her  voyage,  sustained  much  damage,  and 
was  obliged  to  bear  up  for  Cork^  and  run  into  Kinsale 
harbour;  when,  upon  a  survey,  she  was  found  to  be  in  so 
bad  a  state  as  to  render  it  necessary  to  undergo  a  thorough 
repair,  and  that  the  whole  of  the  cargo  should  be  un* 
loaded.  The  repairs  could  not  be  finished  sa  as  to  en- 
able the  ship  to  leave  Kinsale  in  time  to  reach  Qiiebec  that 
season;  nor  could  any  other  ship  be  procured  to  forward 
the  cargo  in  time,  so  that  the  voyage  was  abandoned,  and 
the  captain  sailed  on  another  voyage.  It  was  furtlicr 
prored,  that  if  another  ship  could  have  been  procured, 
it  woold  not  have  been  possible  to  prosecute  the  voyage 
that  season;  for,  that  after  the  middle  otNovembeVf  it  is 
impossible  for  any  ship  to  enter  the  river  jS^.  Lawrence  t 

it  bong  about  that  time  so  fiiU  of  ice,  that  it  is  almost 
^^crtain  destruction  for  a  ship  to  make  the  attempt 
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These  were  the  ficicts  of  that  casey  and  the  argument  at 
the  bar  went  upon  the  ground,  that  as  the  ship  subsisted, 
and  was  in  safety,  and  within  the  management  and  con- 
trol of  the  agent  of  the  assured  at  the  time,  she  ought 
to  have  been  repaired;  and  therefore  the  assured  had 
no  right  to  abandon.  It  was  said  to  be  a  retardation 
merely,  and  not  a  total  frustration  of  the  voyage:  and 
was  distinguished  in  this  respect  from  the  case  of  Mim^ 
ning  V.  Newnham  (a),  where  the  ship  had  received  irre- 
parable  damage,  and  the  cargo  could  not  be  otherwise 
conveyed  to  its  place  of  destination ;  and  upon  these 
grounds  the  Court  finally  held,  that  this  was  a  mere 
retardation  of  the  voyage,  and  that  therefore  the  assured 
had  no  right  to  abandon.  I  am  at  a  loss  to  assimilate 
such  a  case  with  the  present  When  the  captain  put  an 
end  to  the  voyage,  as  by  bis  act  he  endeavoured  to  do, 
the  ship  was  lying  in  harbour,  and  in  perfect  safety; 
here  the  ship  and  cargo  were  out  of  all  control  at  the 
moment,  beating  on  the  rocks  in  the  open  sea,  and  in 
danger  of  going  to  pieces  every  moment.  The  judg* 
ment  of  the  Court  in  the  case  of  Anderson  v.  WaUis  {b) 
went  upon  the  ground,  that  the  captain  did  not  act  for 
the  best.  But  in  this  case,  the  jury  have  found,  that  he 
did  act  for  the  best;  and  in  circumstances,  the  two  cases 
stand  in  direct  opposition.  In  one  respect,  however, 
as  to  what  is  said  by  Lord  EUenborougAj  it  is  a  case  in 
point  in  favour  of  the  present  plaindffi;  for  at  the  con- 
dusicm  of  his  judgment,  his  Lordship  expresses  himsdf 
in  these  terms;  << There  is  not  any  case  which  autho- 
rizes  an  abandonment,  unless  v^ere  the  loss  has  been 
actually  a  total  loss,  or  in  the  highest  degree  probable  at 


(a)  2  Marsh,  on  Insurance,  585.  2d  Edit.  S.  C.    2  Camp. 
624. ». (h)  2  Maufc  and  ScL  245. 


IN  THJK  VIFTY-NINTU  YEAR  OF  G£0.  IIL 


IM 


the  dme  of  the  atMmdoninent."  And  that  this  ship  wa§ 
in  the  highest  degree  of  (M-obable  danger,  at  the  time 
when  the  voyage  was  put  an  end  to  by  the  sale,  is  not 
only  Ibund  By  the  special  verdict,  but  has  in  terms  been 
disdnctly  admitted  at  the  bar:  the  opinion,  therefore^  of 
Lofd  EUenborcugh  in  the  case  of  Anderson  v.  WaUis^  is 
with  the  pJaintifR  in  tfab  case,  where  it  does  a{^ly; 
but  where  it  has  been  endeavoured  to  be  aj^ied,  it  fiuls 
in  applioatioiu  On  the  case  of  Beid  v.  Darbjf  (a),  I 
have  ahwady  observed,  and  considering  the  &cts  of  that 
cas^  it  does  not  bear  on  the  present.  I  have  now  ad* 
Torted  to  moat  of  the  cases  cited  at  the  bar.  It  is  ad^ 
mitted,  that  none  are,  in  circumstances,  precisely  umilar 
to  the  present;  bu^  for  the  reasons  given,  I  think  those 
cited  for  the  defendants  fail  in  application,  and  some  of 
them  become  authorities  the  other  way :  so  that,  in  the 
lesolt,  this  case  must  come  round  to  the  plain  and 
ampk  principle  to  be  found  in  the  case  of  MiUes  v. 
FUUher{b)y  impeached  by  none,  confirmed  by  aU  the 
sohnqoait  cases,  and  not  in  reason  to  be  distinguished 
fiom  die  present  And  there  is  no  danger  to  the  assurer 
irom  abiding  by  such  a  rule.  He  may  refiise  to  pay ; 
and  what  is  the  consequence?  His  case  will  be  referred 
to  the  connderation  of  a  jury,  most  competent  to  de- 
ode,  composed  of  men  both  of  commercial  and  nautical 
bovledge,  some  of  them  ship-owners,  others  insurers; 
bringmg  to  the  investigation,  knowledge  and  experience ; 
bmiin^  therefore,  on  the  whole,  a  tribunal  to  which  the 
investigation  may  be  safely  committed.  B^ond  this,  I 
need  scarcely  add,  their  judgment  will  at  all  times  be 
liable  to  review,  and  even  to  the  examination,  if  neces- 
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(a)  10  Eiui,  143. [h)  1  Doug.  232. 
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1619*  sary,  which  this  case  has  undergone.     Our  opinion, 

^^  t>>«^<"'«»  ^,  *»t  *»>«  ^^  are  entitled  to  recover, 

V.  unless,  in  point  of  form,  an  abandonment  of  freight  was 

The  Royal     necessary.     As  to  this,  I  shall  only  say,  without  mean- 

AssuRANcx.     *"8  ^  ^y  down  any  general  rule,  we  think  it  was  not, 

in  this  particular  case.     Green  v.  the  Boyal  Exchange 

Assurance  {a)  is  admitted  to  be  in  point;  and  having 

concurred  in  that  decision,  I  see  no  reason  to  alter  my 

opinion.    Confining,  however,  the  judgment  of  the  Court 

to  the  facts  before  us,  we  do  not  think  it  was  necessary  to 

abandon.     The  consequence  is,  that  judgment  must  be 

entered  for  the  plaintifis. 


Judgment  for  the  plaintiffs  accordin^y. 


(<i)  1  Mauh.AAJ. 
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BsooKSy  awigiiee  of  Carbutt,  a  banknipt,  v.  SowxaBV        Friday, 
and  another  (a).  ''^'^•*^- 

This  case  now  came  before  the  Court  on  a  gpecial  ver-  The  issuing  a 

diet,  which  stated,  that  CaHmtij  on  the  Ist  of  Januarv^  coramission 

^    .  ,        ,    ,  ,   ,  ,  of  bankruptcy 

1S16,  being  a  trader,  dealer,  and  chapman,  and  a  person  is  of  iueif 

widun  the  description  of  the  several  statutes  made  and  sufficieot  no- 

iD  ftroe  Goncoming  bankrupts,  on  the  1st  of  Jim^,  1816,  ^q^\^  of  a 

became  indebted  to  Henry  Butterwortif  John  BrookSf  prior  act  of 

Thmas  Smiihy  and  Thomas  Sharpies,  in  the  sum  of  bankruptcy 
/>  ,^  11..  \         1  1        having  been 

^100,  and  upwards;  and  that  bemg  such  trader,  and  so  committed : 

indebted,  he,  <m  the  27th  oi  August  following,  committed  ^^^  ^be  want 

an  act  of  bankruptcy ;  and  that  on  the  7th  of  October,  in  ^^  personal 

die  same  year,  a  commission  of  bankrupt  against  him  on  knowledge  of 

the  petition  cS Butterwrth,  Brooks,  Smith,  and  Sharpies,  jJch  commis^^ 

directed  to  five  commissioners  therein  named,  giving  full  sion  will  not 

power  and  authority  to  them,  four  or  three  of  them,  of  protect  a 

L  L  -     r.x.  ^       J  payment  made 

whom  one  or  two  certain  of  the  persons  mentioned  as  oom«  Within  the  star. 

misBioDers  was  to  be  one  to  execute  the  commission;  that  l  Joe.  i,  c.  15. 
fay  virtue  of  the  commission,  three  of  the  commissioners,  '* 
of  whom  one  of  the  said  two  persons  in  that  behalf  was 
one,  having  taken  on  themselves  the  burthen  and  execu- 
tion of  the  commission,  afterwards  found  that  Cariutt 
became  a  bankrupt  before  the  suing  forth  of  the  com«> 
mission;  and  that  they  did  thereupon  declare  and  adjudge 
him  bankrupt  accordingly.    And  that,  on  the  26th  of 
Jifocember,  at  a  meetmg  of  hb  creditors,  in  that  behalf 
dtd;  held,  the  plaintiff  was  by  such  creditors  duly  choeen 
•okasrignee  of  Carbutfs  estate  and  effects;  and  that,  on 
the  lame  day,  by  an  indenture  made  between  three  of 


(a)  For  the  previous  judgment  of  the  Court  in  this  case^ 
•eeorff,  vol.  2,  page  58. 
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the  commissioners,  of  whom  one  of  the  two  persons  in 
that  behalf  was  one,  of  the  one  part,  and  the  plaintiff  of 
the  other  part,  the  said  three  conunisnoners  did  oxder, 
bargain,  sell,  assign,  transfer,  and  set  over  unto  the 
.    plaintiff  all  the  goods,  chattels,  personal  estate^   and 
effects  of  Carbutt :  To  have  and  to  hold  the  same  to  the 
plaintiff  in  tmst  for  the  benefit  of  the  creditors    That 
the  defendants,  before  and  at  the  several  times  herein- 
after mentioned,  were  co-partners  in  trade;  and  that 
whilst  Carbutt  was  such  trader,  and  before  his  bank- 
ruptcy, they  were  indebted  to  him  in  the  sum  of  £95 :  45. 
for  goods  sold  and  delivered  by  him  to  them  before  he 
became  bankrupt     That  on  the  10th  of  October^  being 
after  the  issuing  the  commission,  Carbutt^  in  order  to 
obtain  payment  of  the  same  debt,  in  manner  hereinafter 
stated,  sent  from  Stockton^  in  the  county  of  Durhamj 
where  he  then  was,   a  letter  directed  to  one  Henry 
Thomas^  his  agent,  at  ManchesteTf  in  which  letter  he 
inclosed  a  paper,  stamped  with  a  stamp,  for  a  bill  of 
exchange,  in  blank,  excepting  that  the  name  of  Carbuti 
was  by  him  written  thereunder  as  the  maker,  and  was 
also  indorsed  by  him  thereon  as  the  indorser;  and  by 
that  letter  he  requested  the  said  Henry  Thomas  to  de- 
liver the  stamp  so  signed  to  his  {Carbutfs)  &tfaer,  and  to 
teU  him  to  date  it  back,  and  place  it  to  his  own  account; 
that  the  stamped  paper,  with  Carbute^  name  thei«on, 
was  accordingly,  on  the  ISth  of  October^  ddiverod  to 
his  father,  Francis  Carbutt^  at  Manchester^  and  that  the 
same  was,  on  thitt  day,  filled  up  by  some  person  in  the 
form  of  a  Inll  of  exchange;  and  that  it  was  dated  bad:  to 
the  4th  of  October  J  in  the  same  year,  and  that  when  it 
was  so  filled  lip,  purported  to  be  the  bill  of  Orr^o^  the 
bankrupt,  directed  to  the  defendants,  whereby  he  re- 
quested them,  at  four  months  after  the  date  thereof^   to 
pay  to  the  order  of  himself  jgQS :  4^.  value  received,  and 
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to  be  duly  indoraed  by  him.    That  the  defendants  did  is  19. 

HOC  see  the  bill  of  exchange^  nor  liad  they  any  know-i 

ledge  thereof  until  the  SOth  of  October^  on  which  day  it 

vas  presented  to  them  for  acceptance,  in  the  ordinary      Sowxrbt. 

coone  (^business,  by  a  third  person*  who  was  then  the 

homafiie  bolder  thereof,  and  was  by  them  duly  accepted, 

in  Older  to  discharge  the  said  debt    That  the  defendants 

had  not,  at  any  time  before  their  acceptance  of  the  bill, 

S17  notice  that  Carbutt  had  become  a  bankrupt,  or  that 

he  WIS  insolvent,  or  had  stopped  payment,  unless  the 

issuiBgofthe  commission  be  by  law  deemed  sufficient 

notice  thereof    That  the  notice  of  the  commission  and 

bankruptcy  i^peared  in  the  London  Gazette^  for  the  first 

timc^  on  the  5th  of  November:  and  that  after  the  ap- 

peaiance  of  that  notice,  and  after  the  assignment  by  the 

commissioiiers  to  the  plaintiff  before  the  bill  of  exchange 

faecsme  payable^  namely,  on  the  14th  cS  January^  1817, 

the  plaintifl^  as  assignee  of  CarhuU^  demanded  from  the 

defaidants  payment  of  the  said  sum  of  <£95 :  Ats.  bat 

whidi  they  did  not  then,  nor  have  since^  paid  to  him. 

Tliat  when  the  bill  of  exchange  became  payable,  viz*  on 

the  Ttii  ciFebruanfy  1817,  the  defendants  paid  the  said 

som  of  £96  :  4f  •  therdn  spedfied,  to  a  third  person, 

who  was  then  the  bonajide  holder  thereof;  and  that 

that  auiB,  so  due  from  the  defendants  to  CarbuHj  at  the 

time  of  his  bankruptcy,  was  not  paid  by  them,  or  satisfied 

in  any  other  manner  than  as  above*mendoned. 

The  qoestion  for  the  opinion  of  the  Court,  was,  whe-  . 
ther  die  defendants  were  discharged,  by  the  payment  of 
die  bill,  from  dieir  liability  to  the  plaintiff,  as  asdgnee. 

This  case  was  twice  argued;  firsts  in  the  last  term  by 
Mr.  Seijt.  Lensj  for  the  plaintiff,  and  Mr.  Seijt  Blo$sety 
far  tiie  defendanto;  and  again,  in  this  term,  by  Mr. 
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I8I9.  Serjt  Fcttighatiy  for  the  plaintiflg  and  Mr.  SeijU  Coptejff 

^!^  for  the  defendants. 

Brooks 

SowsRBY.  Arguments  for  the  plaintiff.— The  questions  to  be 

considered  are,  whether  the  issuing  of  the  commission 
can  be  deemed  notice  to  all  the  world  of  a  prior  act  of 
bankruptcy  having  been  committed?  or  whether  an 
actual  or  personal  knowledge  of  the  issuing  of  siich 
commission  is  required,  to  bring  this  case  within  the 
statute  1  Jac.  1.  c.  15.  s.  14.  The  first  point  to  be 
ascertained,  is,  the  effect  of  the  act  of  bankruptcy,  when 
followed  up  by  a  commission  and  assignm^t.  The  mo- 
ment a  person  becomes  bankrupt  he  ceases  to  have  any 
authority  to  draw  a  bill,  or  to  control  the  dispodtion  of 
any  of  his  funds.  The  13  Eliz.  c.  7.  s.  2.  gives  an  au- 
thority to  the  commissioners  to  dispose  of  the  bankrupt's 
money,  goods,  chattels,  merchandise,  and  debti^  where- 
soever they  may  be  found  or  known,  and  to  cause  the 
same  to  be  sold  for  the  best  value  they  may;  or,  otheiu 
wise^  to  order  the  same  for  true 'Satisfaction  and  pay* 
ment  of  the  creditors:  and  that  every  direction,  order, 
bargain,  sale,  and  other  things  done  by  tiie  commis- 
sioners shall  be  good  and  efiectual  in  the  law,  to  all 
intents,  constructions,  and  purposes,  against  the  o&nder, 
debtor,  his  wife^  heir,  or  child,  and  against  all  other 
person,  or  persons,  claiming  by,  from,  or  under,  such 
offender  or  debtor,  by  any  act  or  acts,  made  or  done 
after  any  such  person  shall  become  bankrupt.  The 
effect  of  this  clause  therefore^  is,  to  make  a  bankrupt 
civUiter  martuus;  for  he  has  no  power  over  his  effects, 
and  by  fhe  operation  of  law  is  divested  of  all  his  pro» 
perty  from  the  moment  the  act  of  bankruptcy  is  com- 
mitted,  when  such  act  has  beoi  followed  up  by  a  com- 
mission and  assignment,  and  when  the  one  has  issued 
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and  the  other  is  made,  from  that  time  all  the  interme- 
diate acts  of  the  bankrapUare  void.  This,  therefore^  by 
lelatioii,  vests  the  rights  of  the  bankrupt  in  the  asugnees ; 
whatever  rights,  therefore,  the  bankrupt  may  afterwards 
be  entitled  to^  must  be  acquired  by  subsequent  statutes. 
It  is  contended  for  the  defendants,  that  if  a  payment  be 
made  to  a  bankrupt,  bondjide^  that  such  payment  shall 
not  be  endangered,  provided  the  person  virho  pays  has  no 
knowledge  or  understanding  that  an  act  of  bankruptcy 
has  been  committed ;  that  will  depend  on  the  construction 
of  the  14th  sect,  of  the  stat  1  Jac.  1 .  c.  15.  It  has  been 
determmed  that  a  bankrupt  cannot  draw  bills  of  exchange 
after  an  act  of  bankruptcy;  and  in  the  case  of  Hwrnaum 
T.  Frere  {a\  where  there  were  three  partners,  and  two 
of  diem  afiected,  without  authority,'  to  bind  the  firm  by 
deed,  and  assigned  a  debt-  due  to  them  from  a  corre* 
indent  abroad,  without  his  privity,  to  a  creditor  at 
bome^  and  afterwards  by  direction  of  such  correspondent^ 
drew  a  bill  of  exchange  ia  the  name  of  the  firm  upon  his 
t^t  here^  which  was  accepted,  payable  to  their  own 
order  for  the  amount  of  the  debt;  and  the  two  partners, 
in  the  mean  time,  having  committed  acts  of  bankruptcyt 
indoTBed  such  bill  to  the  creditor  of  the  firm,  in  part 
satisGiction  of  his  debt,  and  afterwards  separate  conunis- 
sioDs  were  sued  out  against  the  two  partners,  who  were 
ilecbued  bankrupts,  and. their  efiects  assigned,  and  the 
odier  partner  was  all  this  time  abroad;  in  a  joint  action 
oommenoed  by  the  solvent  partner  and  the  assignees 
of  the  bankrupts  against  the  creditor  receiving  the  bill, 
it  was  hdd  that  the  bankruptcy  of  the  two  operated  as 
ar  dioolution  of  the  partnership,  and  destroyed  every 
act  of  trading ;  and  Mr.  Justice  Le  Blanc  there  said  {b\ 
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«  After  the  acto  of  bankruptcy  committed  by  two  <^ 
the  partners,  followed  up  aa  they  were  by  conunis- 
auns  and  assignments^  they  ceased  to  have  any  con- 
trol or  di^Kisition  oyer  the  joint,  property ;  and  therefore 
Iheir  indorsement  of  the  bill  to  the  defendants,  after 
auch  acto  of  bankruptcy,  was  made  by  persons  having 
no  authority  to  diqpoae,  in  that  manner,  of  the  partner- 
ship fund  or  property;  and  the  present  plaintifi,  in 
whom  by  operation  of  law  the  whole  property  was 
vested,  firoro  that  time  are  entitled  to  recover  back  the 
money  received  on  the  bill  as  money  received  to  the  use 
of  the  other  partner,  and  of  the  respective  assignees." 
Although  the  bill  there  waa  paid,  bondjlde,  to  satiafy 
the  debt,  yet  as  it  was  drawn  by  a  person  having  no 
control  over  the  property ^  it  was,  therefore,  hdd  to  be 
paid  under  an  authority  which  &iled.    It  is  quite  dear 
that  an  acceptance  of  a  bill  of  exchange  is  equivalent  to 
a  payment  (a);  but  the  acceptance  here  pre-suppoees 
the  right  in  the  bankrupt  to  indorse;  had  he  then  any 
right  to  give  an  authority  to  call  on  the  defendants  to 
pay  the  bill  by  virtue  of  this  indorsement?    If  the  bill 
had  been  drawn  in  the  ordinary  com*se  of  trade,  it  nii^t 
have  been  protected  by  the  statute  oijames^  but  it  waa 
drawn  and  indorsed  by  a  person  who,  at  the  tim^  had 
lost  the  capacity  of  doing  either;  and  it  was,  therefore^ 
an  authority  to  pay  money  by  a  person  who,  under  the 
statute  of  Eliz.  had  lost  all  power  to  do  so,  which. power 
was  not  revived  by  the  subsequent  statute  of  James.    Aa 
to  the  general  eflfecto  of  the  Operation  of  bankruptcy,  it 
has  been  determined  in  the  case  of  Hague  v*  Motte^ 
ston  {b\  that  a  separate  commission  against  one  parted 
followed  by  an  adjudication  that  he  is  a  bankrupt,  pudi 


(a)  Wilkimv.  Cascy^  7  Term  JRep.^U.— (6)  4BMrr.  ai74. 
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an  end  to  the  partnership;  that  the  effect  of  the  bank« 
niptqr » to  dissolve  the  partnership,  and  to  avoid  all 
die  ads  of  the  bankmpt  feom  the  day  of  the  bank- 
raptcy :  and  in  MarA  v.  Chambers  {a\  it  was  held,  that 
if  a  bill  of  exchange  be  indorsed  to  the  debtor  of  a 
Jwiknipt  after  the  bankruptcy,  it  cannot  be  set  off 
«gW8t  a  demand  by  the  assignees;  so,  in  Dickson  y* 
Iioans[h\  it  was  held,  that  in  an  action  brought  by  the 
assignees  of  a  bankmpt  upon  a  promissory  note,  payable 
to  the  bankrupt,  the  defendant  cannot  set  off  cash  notes 
ismed  by  the  bankrupt,  payable  to  the  bearer,  bearing; 
<hte  before  liis  bankruptcy,  unless  the  defendant  shew 
that  such  notes  came  to  his  hands  before  the  bankruptcy 
took  place;  for,  if  the  notes  were  indorsed  by  the  bank--  - 
nipt  after  the  bankruptcy,  they  could  pass  no  interest, 
for  his  power  was  gone.  yTiih  respect  to  the  question, 
whether  the  commission  is  to  be  taken  as  notice  or  not, 
it  will  depend  not  only  on  the  construction  of  a  series  of 
itatates  passed  on  that  subject,  but  on  the  authority  of 
decisions  previous  as  well  as  subsequent  to  their  enact- 
ment; and  those  statutes  affirm  the  law  as  it  was  be* 
ibre.  Hie  issuing  a  commission  has  ever  been  consi- 
dered to  be  taken  as  a  notice  to  all  the  world  of  an 
act  of  bankruptcy  having  taken  place.  The  46th  and 
49di  Qto.  8.  go  further,  and  make  a  superseded  com* 
misaoa  notice.  No  distinction  has  been  drawn  between 
an  express  and  implied  notice  of  an  act  of  bankruptcy 
having  taken  place;  for  the  defendants,  it  is  contended 
that  this  case  comes  within  the  meaning  of  die  statute 
1  Joe.  1.  c  15.  s.  14.  which  protects  the  payment  made 
hy  diem.  It  is  material  to  observe  how  the  law  stood 
prerious  to  the  time  that  statute  was  passed;  for  the 
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vefty  intention  of  that  statute  was  to  give  a  benefit:  it. 
was  found  that  great  inconvenience  had  been  sustained 
by  secret  acts  of  bankruptcy ;  and,  therefore,  that  when 
money  was  paid  to  a  bankrupt,  band  fide^  and  in  the 
regular  course  of  pajment,  it  was  thought  unjust  that  a 
party  should  be  called  on  to  pay  it  over  again,  upon  the 
doctrine  of  its  being  the  property  of  the  assignees,  by 
relation  of  the  act  of  bankruptcy.  In  Smith  v«  MUh  (a),. 
there  is  a  distinct  authority,  to  shew  that  a  commission 
of  bankruptcy  is  notice^  for  it  was  there  resolved  by  all 
the  Judges,  as  follows :  ^^  Also  this  case  is  stronger,  be- 
cause the  gift  is  an  assignment  of  the  bankrupt  after  the 
commission  awarded  under  the  great  seal;  which  com- 
mission is  matter  of  record,  whereof  every  one  may  take 
conusance/'  The  only  distinction  between  a  record  and 
a  commission  of  bankrupt,  is,  that  the  former  was  not 
actually  published,  but,  by  being  on  record,  every  per- 
son was  bound  to  take  notice  of  them.  This  resolution 
was  made  18  years  after  the  passmg  of  the  stat.  IS  Mix. 
c.  7.  and  the  word  ^^majf^  is  to  be  construed  impera- 
tively, and  taken  to  mean  "  nwst  /"  and  after  that  resolu- 
tion it  is  stated  that  <*  vigilantibus  et  non  dormientibus 
jura  suboeniunt ;  for  otherwise  a  debt  might  be  concealed, 
or  a  creditor  might  absent  himself  and  so  avoid  all  the 
proceedings  of  the  commissioners  by  force  of  the  said 
act;  and  every  creditor  may  take  notice  of  the  commis- 
sion being  matter  of  record,  as  is  aforesaid,  and  so  no 
inconvenience  can  happen  to  any  creditor  who  will  be 
vigilant;  but  great  inconvenience  will  follow,  and  the 
whole  effect  of  the  act  be  overthrown,  if  other  constnio 
tion  should  be  made/'  There  is  no  difference  as  to  whe- 
ther this  be  a  constructive  or  implied  notice.    Since  the 
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statute  a[  James  has  passed,  it  has  been  held  (a),  that  the 
iasoing  a  commission  is  a  public  act,  of  which,  when  it 
is  sued  out,  aU  are  bound  to  take  notice;  and  the  Court 
there  said,  that  all  the  property  was  divested  by  the  act 
of  parliament,  to  which  all  persons  were  pKsumed  to  be 
parties,  and  bound  by  it;  so  in  CoUetl  v.  De  Gob  (6),  it 
was  held,  that  a  commission  of  bankrupt  was  a  public 
act,  but  that  an  act  of  bankruptcy  might  be  so  secret  as 
to  be  impossible  to  be  known ;  and  the  distinction  was 
then  taken  between  the  actual  issuing  of  the  commis- 
aon  and  the  act  of  bankruptcy  itself.  When  a  statute 
diiects  notice  to  be  given,  it  means,  that  all  the  world 
are  conclusively  bound  to  know  the  fact.  In  Watlcins 
V,  Matmd{c)j  Lord  EUenborough  said,  <<  I  must  consider 
that  a  commission  of  bankrupt  has  issued^  when  it  is  do* 
li^ered  out  under  the  great  seal,  and  that  that  would  be 
sufficient  to  bring  it  within  the  meaning  of  the  49  Geo.  5. 
c.  131.  although  such  a  commission  had  never  been 
opened  or  acted  upon.  Notice,  then,  is  equivalent  to 
knowledge^  and  no  distinction  can  be  drawn  between 
express  and  implied  knowledge.  Personal  ignorance  of 
a  commission  having  issued  is,  therefore,  no  excuse* 
The  statute  1  Jac.  1.  was  a  boon  given  in  case  of  the 
rigor  of  the  law  as  it  then  stood;  it  tlierefore  remains  to 
be  considered  how  fiur  the  advantage  of  that  statute  is 
taken  away  by  the  ef&ct  of  subsequent  statutes,  with 
re^)ect  to  payments  made  by,  as  well  as  those  to,  a  bank- 
rupt Payments  made  by  a  bankrupt  were  not  protected 
until  the  5  Geo.  2.  c.  30 ;  and  the  statute  oi  James  relates 
only  to  payments  made  to  a  bankrupt    The  19  Geo.  2. 
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c  S2.  s.  1.  (a)i  is  conclusive^  to  shew,  that  if  the  con- 
struction contended  for  ought  to  prerail,  it  should  do  so 
as  well  in  payments  made  to,  as  by,  a  bankrupt  On 
the  construction  of  this  dause^  the  instant  the  commis* 
tton  issued,  although  it  was  impossible  for  the  party  to 
have  any  knowledge  of  its  having  so  issued  by  any  indi- 
Tidual  information,  yet  if  a  payment  were  made  without 
such  notice,  it  would  not  avaiL  If  a  commiasbn  bad 
issued  it  is  not  to  be  oonndered  as  a  secret  act  of  bank* 
rupt^,  if  it  comes  to  the  knowledge  of  a  creditor,  and  a 
commission  is  sued  out  The5  Gfeo.2«and  thel9  6€0.  S. 
therefore^  taken  with  reference  to  each  other,  are  q>pli- 
cable  to  the  present  question^  but  by  the  46  Gfro.  9. 
€•  1S5.  and  the  49  Cho.  S.  c  121.  flie  parliament  has 
recognised  as  the  existing  law,  that  a  commission,  though 
superseded,  shall  be  notice.  The  former  established  two 
things:  first,  it  rendered  good  all  payments,  bonXjSde 
made  two  months  before  the  commission,  provided  the 
persons  dealing  with  the  bankrupt  had  not,  at  the  time 
of  such  payment,  any  notice  of  any  prior  act  of  bank* 
ruptey,  or  that  the  bankrupt  was  insolvent,  or  had 
stopped  payment;  it  therefore  did  not  contemplate  a 


(a)  By  which  it  is  enacted,  «  That  no  person  who  is,  or 
diaU  be  bonAjide  a  creditor  of  any  bankrupt,  for  or  m  ie« 
spect  of  goods  really  and  honijide  sold  to  such  bankrupt,  or 
for  or  in  respect  of  any  bills  of  exchange,  honifide  drawn 
neaotiated,  or  accepted  by  such  bankrupt,  in  the  usual  and 
ordinary  course  of  trade  and  dealing,  shall  be  liable  to 
refund  or  repay  to  the  assignees  of  such  bankrupt's  estate, 
any  money,  which,  before  the  suing  forth  of  such  commisl 
sion,  was  reallv  and  bond  Jute,  and  io  the  usual  and  ordinarr 
course  of  trade  and  dealing,  received  by  such  penon  a£ 
any  such  bankrupt,  before  such  time  as  the  penon  receiv 
mg  the  same  shall  know,  understand,  or  have  notice  that 
he  is  become  a  bankrupt,  or  that  be  is  in  insolvent  circum* 
stances/* 
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cQiDiiussicm  acted  upon,  buta  former  cammiBsion  which 
no  knger  existed;  and  yet  it  directed  that  a  commission, 
thoi^  supeneded,  should  be  deemed  notice  of  a  prior 
act  of  hanknqitcy  having  been  committed.    The  c&ct 
dhu^penedeasj  is  as  if  thei«  had  been  no  commissioii 
i«ed,  and  by  it  all  intermediate  acts  aie  avoided;  and 
therefore  it  was  nocessary  for  the  legislature  to  expiess 
thst  even  this  superseded  commission  shoidd  operate  asa 
aotioe.    By  diis  statute  it  waa  declared,  that  the  strikii^ 
s  docket  should  be  notice  of  a  prior  act  of  bankruptcy 
having  been  committed.    Hie  striking  of  a  dodcet  is 
merely  a  private  act,  and  the  commission  does  not  issue 
ontH  after  such  docket  is  struclc;  the  49  Geo.  3.  c  21. 
s.  1.  therefore  repeals  so  much  of  die  provision  of  the 
46th  as  dedared  the  striking  of  a  docket  to  be  notice ; 
bot  it  still  left  a  superseded  commission  as  aufficient 
evidence  of  the  species  of  insolvency  which  was  to  take 
tbe  case  out  of  the  statute,  and  directed  that  such  com- 
i&isfiion  should  be  deemed  as  notice  to  the  party ;  as 
£ir  as  the  statutes  are  to  be  considered,  therefore,  in 
tUs  case,  firom  the  \9  Geo.  2.  to  the  49  Geo.  3.  it  must 
betaken  as  law,  that  die  commission. is  matter  of  noto- 
riety, of  which  all  the  world  ore  bound  to  take  notice. 
It  may  be  contoided,  that  a  commission  cannot  be  notice 
tiUpnUished  in  die  Gazette  i  but  the  GaxeUe  forms  no 
put  of  the  Gonmussion,  and  it  would  be  equally  valid 
without   The  publication  in  the  Gazette  was  titsi  intro- 
dooed  by  the  5  Geo.  2.  c.  SO.  s.  26.  and  was  merely 
iotended  as  a  notice  of  meeting  to  be  given  to  the  cre- 
&>n^  that  they  might  come  in  and  prove  their  debts 
Qoder  the  commission,  and  for  the  choice  of  assignees 
»d  surrender  of  the  bankrupt.    General  rules  must 
W  their  operation :  it  is  better  that  private  individuals 
shooU  sustain  mischief  than  that  the  public  diould  en-^ 
dnre inconvenience;  it  is,  therefore,  no  answei*-  for  the 
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defendants  here  to  say,  that  it  was  impossible  for  them 
to  ascertain  whether  the  commission  had  issued  or  not. 
If  the  payment  be  made  before  the  commission  issues,  it 
wiU  be  protected;  and,  if  after,  it  will  not.    If  the  pay- 
ment  be  made  by  a  bankrupt,  and  the  creditor  has  no 
knowledge  of  his  insolvency,  such  payment  cannot  be  pro- 
tected, if  the  commission  has  previously  issued.    The  de- 
fendants,  therefore,  have  made  this  payment  in  their  own 
wrong,  and  as  by  the  true  construction  of  all  the  sta- 
tutes  which  have  passed  on  this  subject,  and  of  all  the 
previous  and  subsequent  decisions,  commissions  of  bank- 
rupt have  always  been  treated  as  matter  of  notoriety; 
and  though  this  case  may  not  come  within  the  statutes  of 
46  and  49  Geo.  S.  yet  this  payment  is  not  protected  by 
that  of  Jam^s  1.  and  the  plainti£^  therefore,  is  entitled  to 
recover. 


For  the  defendants,  it  was  submitted,  that  this  pay- 
ment was  protected  by  1  Jac.  1.  c.  15.  s.  14.  under  which 
no  constructive  notice  was  contemplated,  but  that  ex- 
press notice  was  absolutely  necessary  to  bring  a  debtor 
within  that  clause.     In  no  case  where  knowledge  and 
understanding  of  a  fiu^t  is  required  to  be  brought  home 
io  the  party,  is  a  constructive  notice  in  contemplation  of 
law  sufficient     This  case  is  not  varied  by  the  46  and 
49  of  Geo.  3.  as  those  statutes  were  merdy  calculated  to 
protect  the  fidr  trader :  i^  therefore,  this  would  have  been 
a  good  payment  before  these  statutes  had  passed,  it  must 
remain  so  now.     If  the  propositions  contended  for  be 
established,  it  will  be  impossible  for  any  person,  however 
distant  his  residence  may  be  fixxm  London,  to  accept  a  bill 
of  exchange  without  doing  so  at  the  hazard  of  a  commis- 
sion of  bankruptcy  having  been  previously  taken  out;  and, 
in  such  a  case^  at  therisk  of  bdng  obliged  to  pay  a  second 
time.    This  is  a  payment  which  stands  in  a  different  situa- 
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tkm  to  paymenta  to  bankrupts  genendly,  as  it  was  not 
Tdantaiy,  for  the  defisndants  were  bound  to  pay  the 
amoiintof  the  bill  in  queeticm  to  a  &>ii^.^iDfe  hdider.  The 
l^gislatare  intended  to  protect  payments  made  to  bank- 
rupts bandJUkf  if  the  party  paying  did  not  know  of  an 
act  of  bankruptcy ;  for  this  purpose  an  actual,  and  not 
an  implied,  knowledge^  was  necessary :  can,  therefore^ 
an  implied  or  imaginary  notice  of  a  commission  over- 
throw  a  fo9ui.^&  dealing  between  the  parties?  The  case 
of  Tiomiuon  y.  Frere  (a)  is  inaf^lioable  to  the  present 
question,  as  that  case  did  not  turn  on  the  drawing  of  a 
bill  of  ezchai^pe^  but  on  the  circumstance  of  a  partner- 
ship having  been  dissolved,  and  two  co-partners  taking 
on  themselves  to  dispose  of  the  joint  property,  and  upon 
that  ground  only  was  the  judgment  of  Mr.  Justice  i> 
BioM  founded.  It  has  been  said,  that  the  statute  of 
James  was  introduced  to  mitigate  the  rigor  of  the  law; 
tmt  it  is  there  enacted  by  the  ISth  section,  that  after  the 
debts  due  to  the  bankrupt  have  been  assigned  to  the 
Gommisuoners,  they  shall  not  be  recoverable  by  him; 
and  in  the  subsequent  section  it  is  provided,  that  no 
debtor  qS,  the  bankrupt  should  be  thereby  endangered, 
from  the  payment  of  a  debt  bondjlde  made  to  such 
bankrupt : — ^the  whole  statute  must  be  taken  together,  as 
rendering  effectual  the  assignment  of  debts  by  the  bank- 
nqyt  to  the  commiasionera,  and,  at  the  same  time^  pro* 
riding  that  the  assignees  shall  have  authority  to  sue  for 
them,  taking  care  that  a  bondjlde  payment  to  the  bank- 
rupt ahall  not  injure  the  creditor,  where  he  does  not  nx^ 
derstand  and  know  that  he  has  become  a  bankrupt,  or 
committed  an  act  (^  bankruptcy;  the  wtnrds  of  the 
proviso  in  the  14th  section,  therefore,  must  be  taken  in 
their  ordinary  acceptation.     The  previous  section  in^ 
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tended  to  provide  for  all  the  debts  dae  to  the  bankrupt, 
but  by  the  latter  a  bandjide  debtor  was  to  be  protected : 
that  dause  would  be  rendered  nugatory  if  any  thing 
short  of  actual  knowledge  were  hdd  sufficient  to  de- 
prive the  par^  of  the  benefit  to  be  derived  firom  it;  the 
words  <*  understand,'*  or  <<know/'  therefore^  cannot  be 
referred  to  whatmay  be  deemed  a  legal  notice.    Com- 
missbns  of  bankruptcy  are  sealed  widiont  the  privacy  of 
any  one  but  the  immediate  parties  who  apply  for  them, 
and  a  considerable  time  may  ehqpse  before  any  debtors 
or  crediioTs  of  die  bankrupt  have  the  least  knowledge  of 
their  being  issued.    A  payment  may  be  made,  which  is 
OGSitempbrBneous  with,  or  immediate)^  after,  the  sealing 
of  the  commission.    It  would  be  the  greatest  injustice  to 
say,  that  the  parly  making  sudi  payment  should  be  con* 
sidered  as  understanding  and  knowing  that  his  creditor 
faad'become  bankrupt    The  statute  oi  James  is  a  reme- 
dial law,  and  must  recdve  a  liberal  construction;  for 
IjcftdKemfon  so  eiq>ressed  himself  in  the  strongest  terms 
in  the  case  of  WUkins  v.  Casejfj  where  a  payment  was 
made  after  an  act  of  bankmptqr:  and  lus  Lordship  there 
says  (a),  that  <<  The  object  of  the  statute  was  to  protect 
certain  payments  inade  to  a  bankrupt,  which  common 
sense  and  justice  required  should  be  deemed  valid  JMiy- 
ments,  ^d  in  this  instance  to  coirect  the  rigor  of  the 
banl^ptlaws;^  canity  therefore^  be  a  remedial  construe- 
tibb  of  the  statute  to  say,  that  the  mere  issubg  a  com- 
udwidn  shall  be  equivalent  to  notice,  or  that  any  diing 
short  ofactnid  knowledge  will-suffice?  It  has  been  con- 
tendied,' that  a  commission  of  bankrupt^  is  a  matter  of 
Moofd^  df'Vdnch  every  one  is  bound  t6  take  notibe;  but 
HO  distiAotibn  has  been  drawn  w^ethdr  it  bea  feoord  6f 
a;eomiii]ssi(»i  of  bankrupt,  which  is  of  th^i  mok  private 


(a)  7  Term  Rep.  713. 
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dacrq)d(M^orarBoordortlletIl08t(mblk^nat^    Itk         ^^^9* 

dear  that  the  parties  who  have  not  notioe  of  a  record       Baoom 

arenot  bound  by  h;  therefixre  to  lay  that  all  partieB  are  v. 

boqqd  to  take  notice  of  a  record  ii  an  nntwaable  pafopcH      Sowsebt* 

iitioiL   The  cflie€^iSbHMv.JliZb(a)  has  been  dtedfeml 

CSniip  in  its  support^  which  was  dedded  before  the  statute 

or<finK9 passed;  and therefiire the banknq>t laws affbrded 

no  rdief  to  the  debtor  or  creditor  in  timr  transactions 

with  the  bankrupt.  It  stood  on  the  naked  principle  which 

at  iKSient  governs,  that  ev^  thing  that  was  done  after 

the  hsnkruptqr  was  void:  it  was  not  a  payment  made  to 

a  benknipt,  but  a  gift  c£  goods  by  him  to  a  creditor, 

after  a  commission  bad  been,  sued  out    Tlieie  was  no 

qneitian  in  that  case  of  the  commission  bdng  issued; 

whether  it  had  been  issued  or  not,  still  the  oonTcyanoe 

haraig  been  made  after  the  bankruptqr»  the  gift  was  void, 

and,  therefore^  what  was  there  said  of  the  eflfect  of  die 

ooounisaumwasextoirjudicial;  for  the  Court  relied  on  the 

13  jEIrs.  c  7,  and  reirted  its  judgment  solely  on  the  gift 

beiiq;  after  the  commission,  llw  bankrupt  had  nothing  to 

amgn ;  aU  his  {wqpert^  having  passed  6am  him  by  opera* 

tioa  of  the  act  of  bankruptcy,  and  the  inuing  die  com- 

miswm  made  no  difference;  thenefore  the -resolution  of 

the  Judges,  as  to  die  prmnt  question,  may  be  coiisidierad 

ascoolBimngmene  obUerdietaf  or,  at  all  eventi^  the  terms 

cfthat  case  axe  eacried  beyond  what  ft  will  warrant.   It 

'» isEipoettble  to  (x>ntend,  that  becauie  every  oiie  IB  brand 

to  tB^ke  notioe  of  a  statute^  that  therefixre  ettty  ibittg 

done  in  pnrsoance  of  that  statikte  mnst  be  bindl^^  and 

dist  sll  die  wdrld  are  oUiged  to  take  notioe '  of  wtiat  is 

«>done:  even  if  this  were  so,!tt  does  notftAbwtfanfciffl 

are  bound  ttf  take  notioe  of  acemmissiob  ofbtnJtfopt 

sptingpng  from  the  common  law,  although  thqr  are 

(e)  2  Rfp.  2ff. 
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bound  to  take  notice  of  the  common  law  itself.  Hiieh- 
cox  V.  Sedgariek  (a)  was  precisely  similar  in  terms  to 
that  in  Coke,  and  was  decided  after  the  statute  1  Jac.  1. 
bad  passed,  and  was  not  a  payment  to  the  bankrupt,  but 
an  astignment  of  his  estate  by  him,  and  did  not  turn  on 
the  issuing  the  commission.  All  those  two  cases  de- 
cided, was,  that  by  the  commission  and  assignment  the 
property  vested  in  the  assignees,  and  in  the  latter,  it 
means  nothing  more  than  that  the  property  is  trans^ 
ferred  by  the  commission,  which  is  matter  of  record,  and 
the  question  there  was,  whether  the  property  vested  in 
the  purchaser  or  the  assignees?  The  conveyance  was 
there  made  after  the  commission  and  assignment;  and 
the  Court  held  that  all  the  estate  had  gone  out  of  the 
bankrupt,  by  the  act  of  bankruptcy,  and  that  when  the 
commission  was  sued  out,  the  party  was  boimd  to  take 
notice  of  it:  nothing  more  was  decided  by  that  case, 
than  that  the  property  being  bound  by  the  record,  was 
to  be  governed  by  the  transfer  to  the  cammissioners ; 
that  case,  therefore,  is  not  applicable  to  the  present,  as 
the  property  ciumot  be  governed  by  a  OHnmission,  unless 
the  party  actually  understands  and  knows  that  the  person 
to  whom  he  pays  hb  debt  has  become  a  bankrupt,  or  is 
insolvient  The  same  observation  applies  to  CoUeU  v. 
De  Gob  (b)  .*  that  was  a  conveyance  by  the  bankrupt, 
which  was  set  aside,  on  the  ground  that  it  was  void, 
having  been  made  after  the  statute  of  j&^b.  had  passed, 
and  was,  therefore^  not  protected  by  that  act  Inallthose 
cases  the  assignment  took  place  afl;er  the  act  of  bank- 
ruptcy; whether  the  commission  were  issued  or  not 
made  no  difference;  hdther  did  it  matter  whether  the 
par^  knew  of  the  commission,  or  not    In  Waticins  v. 


(a)  2  rem.  156.— (6)  Cos.  Temp.  Talb.  by  Forrttler,  65. 
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Mmind{a)j  two  months  had  elapsed  between  the  time  the 
paymeot  was  made  and  the  date  of  the  commission,  so 
as  to  be  protected  by  the  46  Geo.  3.  c  135.  s.  1.;  that, 
therefere,  is  not  applicable  to  the  present  question. 
[Mr.  Justice  Bmrough.  In  the  case  oi Paine  v.  Teap  (6), 
a  person  became  bankrupt,  and  was  afterwards  out- 
lawed; the  King  made  a  lease  of  the  profits  of  his  lands, 
Slid  also  a  grant  of  his  chattels;  afterwards  a  commission 
of  bankruptcy  was  taken  out,  and  the  question  was,  whe* 
ther,  and  how  far,  this  outlawry,  lease,  and  grant,  should 
prejudice  the  creditors  of  the  bankrupt?  And  it  was  there 
resolTed,  that  the  creditors  were  not  hurt  by  the  out> 
lawry,  fi>r  that  was  his  own  act;  and  the  assignee  of 
the  King^s  lease  having  paid  for  it,  was  a  purchaser 
within  the  statute  21  Jac.  1.  c  19.  and  not  to  be  iro* 
peached  by  the  commission  sued  out  five  years  after  the 
bankruptcy.]  That  case  was  determined  on  the  21  Jac.  \. 
sad  is,  therefore,  irrelevant  to  the  present;  but  the  de* 
feidants  here,  claim  to  be  protected  in  the  payment  they 
have  made,  by  1  Jac.  \.  c  15.  s.  14.  The  general 
proposition  as  to  outlawry,  in  that  case^  was,  that  it 
being  a  voluntary  act,  was  void.  The  1st  of  James  1. 
protected  payments  to  a  bankrupt;* and  the  21st  pur- 
chases, and  protection  was  afibrded  to  these  by  the  latter 
statute  only.  Many  cases  have  been  decided  with  re- 
spect to  the  registry  of  deeds,  which  is  a  record  in  many 
instances;  and  by  the  registry  it  is  notified  to  aU  the  world, 
that  such  a  deed  has  been  r^iatered^  but  it  has  been 
held  that  the  rq;istry  is  not  sufficient,  on  the  ground 
that  the  law  is  not  satisfied  with  presumptive,  where  ex- 
press notice  is  required.  In  BusheU  v.  Bushell{c\  it  was 
hdd,  that  the  registry  of  deeds  under  the  6  Jnne^  c  9. 
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wa«  not  notice;  and  Lord  Bedesdale  tliere  smd,  that  << It 
is  true  the  registry  is  considered  as  notice  to  a  certain 
extent:  no  person  thinks  of  purchasing  an  estate  with- 
out searching  it,  and  if  he  searches  he  has  notice;''  but 
his  Lordship  thought  that  it  could  not  be  considered  as 
notice  to  all  intents  and  purposes,  on  account  of  the 
mischief  that  might  arise  from  such  dedsiim:  so^  in 
Underwood  v.  Courtawn  (a),  it  was  held,  that  the  regor 
tering  of  the  deed  under  that  statute,  was  not  noUce 
within  the  meaning  of  the  word,  as  applied  by  Courts  of 
Equity,  so  as  to  make  every  subsequent  purchaser  a  pur- 
chaser  with  notice.  A  constructive  notice,  therefiMre^  is 
extremely  mischievous  in  principle;  and  more  particu- 
larly so^  that  a  commission  of  bankrupt,  which  asserts  no 
fact,  shall,  by  its  issuing,  operate  as  a  constructive  notice 
on  tLhon&Jtde  transaction  between  man  and  man. 

The  statute  19  6eo.  2.  rather  taids  to  operate  in  fiivour 
of  the  defendants,  with  respect  to  the  construction  of  the 
prenous  acts ;  for  the  great  distinction  is  as  to  payments 
made  by  and  to  a  bankrupt  Where  a  payment  is  made 
by  a  bankrupt  it  shall  not  be  protected,  unless  it  be 
made  before  the  suing  out  the  commission,  or  the  party 
has  nodce  that  he  is  a  bankrupt,  or  is  in  insolvent  cir- 
cumstances ;  whether,  therefore,  there  was  actual  notice 
or  not,  the  legislature  have  expressly  stated  that  the 
commission  should  be  operative.  Where  a  payment  is 
made  by  a  bankrupt  after  a  commission  has  issued,  it  is 
void,  and  the  creditor  is  obliged  to  repay  it;  he  is  only 
placed  in  his  original  situation,  and  comes  in,  as  he 
would  have  done,  under  the  commission;  but  where  a 
payment  is  made  to  a  bankrupt  by  a  debtor,  is  he,  after 
having  hon&Jide  paid  it,  again  liable  to  be  called  upon 


(a)  2  Sch,  and  Lef.  64—5. 
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hy,  and  repsy  it  txH  the  assignees?  With  respect  to  the 
46  and  49  600.  5.  tfaejr  are  not  qiplicable  to  this  case; 
it  is  clear  that  the  notice  does  not  extend  further  than 
the  cases  named  in  those  statutes;  for  they  are  expressly 
stated  to  af^ly  only  to  the  purposes  for  which  those 
acts  were  passed.  It  cannot  be  inferred  that  the  words 
"imdentand  and  know/' in  the  stat.  1  Jac.  1.  can  mean 
any  thing  less  than  actual  knowledge  to  be  necessary. 
The  argument  to  be  deduced  from  the  language  of  tliose 
latter  statutes,  as  applicable  to  the  present  case^  is  this ; 
that  with  respect  to  making  a  commission  notice^  though 
superseded,  it  fellows,  that  the  commission,  without  the 
vppex^dage  of  those  hitter  words,  was  notice,  before  diose 
statutes  were  passed:  at  all  events,  these  words  are  equi«> 
vocal,  and  may  be  liable  to  another  construction;  but 
the  notices  introduced  there  were  only  for  the  purposes 
of  the  acts;  they  thcareforegive  particular  benefits  toper- 
iops  who  deal  with  bankrupts,  and  direetthat  th^  shall 
have  them  where  *thqr  have  no  notice  of  the  situaticm 
of  the  bankrupt,  qipointing  that  a  commission,  though 
nperseded,  shall  be  notice  within  those  acts,  thereby 
qoalifying  and  mitigatmg  the  rigour  of  the  law*  Before 
those  acU  passed  payments  were  only  protected,  where 
they  were  in  discharge  of  debts;  should  the  constructiim 
cootended  for  by  the  plaintiffi  be  put  upon  those  sta- 
tutes, so  for  from  midgatbg,  it  would  be  a  repeal^  of  the 
law.  Om  it  be  supposed,  that  before  those  statutes  were 
passed,  that  a  commisncm,  sued  out  at  any  distance  of 
time  bdiind  the  back  of  a  party,  should  be  deemed  notice 
ofaprior  act  of  bankruptcy?  Bntthose  latter  statutes  go 
fiirtfaer,  and  make  a  superseded  commission  notice,  whidi 
was  never  conadered  to  be  so  before.  As,  therefore^  the 
payment  was  made  by  the*  defendants  hondjldty  and 
without  their  knowledge'of  die  act^  of  bankruptcy,  such 
payment  is  protected  by  the  14th  section  of  the  1  Jac.  1. 
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in  which  actual  knowledge  is  considered  necessary;  and 
therefore  a  constructive  or  legal  knowledge  cannot  de- 
prive the  defendants  of  those  benefits  to  which  they  are 
entided  by  that  clause. 

In  reply. — It  was  admitted,  that  this  case  depended 
entirely  on  the  construction  of  the  14th  sect,  of  1  Jac.  1. 
c.  15 ;  but  that  that  statute  must  be  considered  with  re- 
ference to  all  the  other  statutes  relative  to  bankrupts, 
which  have  passed  previously  and  subsequently  to  it 
llie  power  of  assigning  the  debts  of  the  bankrupt  was 
given  by  the  statute  of  the  18  Elb^\  and  by  the  ISth 
section  of  1  Jac,  1.  c  15.  a  further  power  is  given  to 
the  commissioners,  as  to  the  debts  due  to  the  bank- 
rupt; but  as  to  its  general  provisions,  the  law  stands  in 
the  same  situation  in  which  it  was  by  the  statute  of  JB/i- 
zabeth.  The  commissicm  is  directed  to  persons  who  are 
to  take  notice  of  the  change  of  property,  and  who  are  to 
deal  with  it ;  but  it  makes  no  change  in  the  property  itself, 
nor. is  it  bound  thereby.  So  a  superseded  commission 
means,  that  persons  are  to  take  notice  of  it  as  a  proceed- 
ing to  adjudicate:  it  is  a  public  promulgaUon  that  the 
bankrupt  is  subject  to  the  bankrupt  laws.  Every  com- 
mission is  founded  on  a  supposed  act  of  bankruptcy. 
The  principle  laid  down  in  Thomason  v.  Frere  (a)  applies 
direptly  to  this  case,  namely,  that  a  person  having  be- 
come a  bankrupt,  cannot  draw  a  bill  of  exchange;  and 
that  the  party  in  whose  favour  it  is  drawn  cannot  derive 
any  fruits  firom  it ;  for  it  is  an  act  done  by  a  person  who 
has  lost  all  his  authority  and  power  to  draw  bills,  and 
is  therefore  nugatory.  The  19th  Geo.  2.  rektes  only 
to  bond  fide  creditors,  in  cases  where  a  bill  has  been 
drawn  and  indorsed  previously  to  an  act  of  bankruptcy. 


(a)  10£a«^4l8. 
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md  paid  ofterwardB,  whea  it  enacts  that  the  proceeds  of 
aach  bill  shall  not  be  refunded,  provided  the  party  had 
no  knowledge  of  the  insolvency.  By  the  5  Geo.  2.  c  Sa 
8B.  L  and  26,  the  Gas^/;^  was  made  notice  for  the  sereral 
eq>re8s  purposes  therein  contained.  The  1st  section  of 
thst  statute  is  in  the  nature  of  a  proclamation,  requiring 
tlie  bankrupt  to  surrender.  It  has  been  said  that  pay« 
menfei  by^  are  distinguishable  from  dKMie  made  to  a 
bankrupt,  mb  the  party  who  receives  a  payment  from,  is 
not  piaeed  in  so  bad  a  situation  as  he  who  makes  one  to^ 
abaakrupt:  itistrue^  the  latter  has  the  option  of  coming 
in  under  the  commission  and  taking  a  dividend ;  but  the 
legtsktuze  intended  to  put  all  persons  on  the  same  fixyt* 
ing  with  respect  to  secret  acts  of  bankruptcy.  Thestatute 
46  Geo.  S.  was  passed  to  extend  payments  made  by  or 
to  a  bankrupt,  to  all  dealings  and  transactions  with  him, 
sad  enacted  that  if  they  were  made  without  knowledge 
of  d»e  bankruptcy,  that  they  should  be  considered  as 
^"'rfing  and  conclusive^  provided  two  months  had  elapsed 
without  a  commission  having  issued*  By  that  and  the 
sobBeqiicnt  statute  of  the  49  Creo*  S .  a  commission,  thou^^ 
mperseded,  is  to  be  deemed  notice;  can,  dierefere,  a 
eoamuasion,  not  superseded,  be  said  not  to  be  so?  It 
bas  fafther  been  laid  down  as  a  position,  that  no  pre* 
nBptnre  notice  is  sufficient  to  bring  diis  case  within  the 
Mdi  section  of  1  Joe.  1.  c  15.;  but  it  does  not  appear 
•0  by  diat  section,  neither  has  any  case  been  cited,  where 
it  has  been  determined  that  the  issmng  a  conmuBsiosi  is 
aot  in  ilsdf  a  general  notice  but  only  notice  to  those 
who  luM  express  knowledge  (^  its  having  issued  'T^ 
wwds  of  tliat  statute  are,  <*  Unless  he  diall  understand 
Sid  know  that  the  party  has  become  a  bankrupt;"  it  is, 
tberefiire,  silent,  as  to  whether  a  notice  given  by  law  bes, 
or  be  not,  equivalent  to  an  actual  notice,  and  there  is 
not  a  dictum  to  b^  found  to  warrant  such  a  supposition 
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as  is  here  contended  for.  It  has  been  said  that  the  cases 
cited  for  the  plaintiff  must  be  considered  as  mere  Mter 
dicta;  but  they  have  been  determined  solemnly  and 
judicially,  and  no  case  has  been  found  to  contradict 
them.  But,  from  all  the  authorities  it  qipears,  that  the 
commission  under  the  Great  Seal  has  ever  been  con- 
sidered as  notice  of  an  act  of  bankruptcy  having  been 
committed;  although  it  is  further  contended,  that  no- 
thing but  proving  that  the  party  had  actual  notice  of 
an  act  of  bankruptcy  under  the  statute  of  James  should 
protect  him  from  it  But  the  words,  <<  Understand  of- 
kntm/^  cannot  mean  that  tlie  act  of  bankruptcy  must 
be  ipso  facto  communicated  in  terms;  for  that  statute 
makes  no  such  distinction.  Although  the  cases  of  Smith 
v.  Mills  (a),  and  CoUett  v.  De  Gols  (6),  may  not  be  ap* 
plicable  as  solemn  judgments  to  the  present  case^  th^  still 
contain  the  acknowledged  principles,  that  a  commisaiofi 
must  be  considered  as  notice  to  all  the  worlds  it  is  not, 
therefore,  to  be  inferred  that  individual  or  personal  no- 
tice must  be  served  cm  the  debtor  or  creditor  of  the  bank- 
rupt The  case  of  WUkins  v.  Casey  {c)  merely  decided, 
that  an  acceptance  of  a  bill  of  exchange  was  equal  to 
a  payment,  and  in  its  general  principle  decides  nothing 
further.  The  statutes  of  the  46  and  49  Geo.  5.  pro- 
ceeded on  a  correct  knowledge  of  the  law  of  a  com- 
mission being  considered  notice  of  an  act  of  bankruptcy 
having  before  been  committed,  and  directed,  that  in 
foture,  though  it  might  be  superseded,  it  should  still  be 
deemed  so ;  but,  by  those  enactments,  it  is  quite  clear  that 
the  commission,  if  not  superseded,  must  be^  as  it  ever 
has  been,  deemed  notice.  If  the  doctrine  contended  for 
by  the  defendants  be  allowed,  it  will  be  necessary  that 


(a)  2  Rep.  36. (6)  Cax.  Temp.  Talb.  by  Forrester,  65. 
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an  act  of  bankmptcy  must  not  only  have  been  actually 
coounitted,  but  that  such  act  must  have  been  personally 
known  to  the  parties  who  were  interested  in  the  effects 
of  the  bankrupt;  but  all  that  is  requisite  is  the  issuing 
of  the  commission,  which  deprives  the  bankrupt  of  all 
the  power  he  might  have,  as  to  any  future  property. 
Notice  in  the  Gazette  has  ever  been  conndered  suffi- 
deot,  and  proclamations  of  war  made  therein  are  deemed 
notice  to  all  the  world.  The  distinction  between  an  act 
of  bankruptcy  and  the  issuing  a  commission  is  well 
drawn  in  thecase  of  CoOett  v.  De  Gds{a).  In  Watkins 
T.  Mtamd  {b)  it  was  determined  that  a  commission  was 
entire  and  perfect  the  moment  it  passed  under  the  Great 
Seal.— With  req>ect  to  the  registry  of  deeds,  the  re» 
gistry  is  notice;  but  even  there  it  has  never  been  required 
that  individual  or  personal  notice  should  be  given.  The 
statutes,  from  the  IS  Eliz.  to  the  49  Geo.  S.  are  in  pari 
tkteridy  as  to  a  commission  being  of  itself  a  sufficient 
notice;  and  aU  the  decisions,  from  the  case  of  Smith  v. 
MUs{c)  to  that  of  Watkins  v.  Maundy  have  so  consi-* 
dered  it  No  determination  has  been  found  to  the  con^ 
tnry ;  and  the  plaintifi^  therefore^  is  entitled  to  recover. 
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Qq  this  day  Lord  Chief  Justice  Dallas  delivered  the 
judgment  of  the  Court  as  follows: 

Thb  case  comes  before  the  Court  on  a  special  verdict 
It  was  an  action  by  the  plaintiff,  as  assignee  of  the  estate 
and  effects  of  John  Carbutty  a  bankrupt,  to  recover  a 
ram  of  money,  claimed  to  be  due  to  the  bankrupt's  estate^ 


(a)  Cat.  Temp.  Talh.  by  Forreiter,  65. 
\c)  2  [Up.  26. 
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Brooks       become  indebted  to  the  bankrupt  to  the  amount  of  the 
V.  sum  sought  to  be  recovered  by  this  action,  and  oonti- 

SowBRBY.      jxmi  so  at  the  time  when  he  committed  an  act  of  bank- 
ruptcjt  namely,  on  the  27th  August^  1816,  and  on  the 
7  th  October  following,  founded  on  sudi  act  of  banknq[»tcy, 
a  oommisaion  iasued.    After  the  issuing  of  the  commis- 
sioii,  that  is,  on  the  10th  October^  the  bankrupt  drew  a 
biU  on  the  defendants,  which  they  accepted  and  paid 
when  duc^  and  the  special  verdict  finds,  that  thqr  had 
not,  at  the  time  of  acceptance  and  payment  of  the  bilU 
any  notice  of  the  bankruptcy,  unless  the  issumg  <^the 
cmnmisflbn  is,  in  pdnt  of  law,  to  be  deemed  notice.— On 
the  part  of  the  defendants  it  is  insisted,  that  a  payment 
hmiAftde  made^  and  without  actual  knowledge  of  a  com- 
Roission  having  issued,  is  protected  by  the  lith  section 
0f  1  Jac.  1.  c.  15.  in  which  there  is  this  proviso :  ^'  £Vo> 
vided  always,  that  no  debtor  of  the  bankrupt  be  hereby 
endangered  for  the  payment  of  his  or  her  debt,  truly 
alid  honAJide^  to  any  such  bankrupt,  before  such  time  as 
be  shall  understand  or  know  that  he  is  become  a  bank- 
rupt"   And  the  question  is,  whether  these  wOrds,  <<  \xn^ 
derstand  or  know,"  mean  actual  knowledge  and  under- 
standings  as  distinguished  from  legal  and  constructive 
notice.     The  clause  which  precedes  tliis  proviso  relates 
lo  Gonteyances  or. payments  made  6y  bankrupts;  as  to 
which,  it  enacts,  that  the  commissioners  shall  hav« 
power  to  grant  and  assign  the  debts  due  to  the  bank- 
rupt, to  the  use  of  the  creditors  of  the  bankrupt;  and 
tbttt  after  such  grant,  assignment,  or  di^osition,  nether 
the  bankrupt,  nor  any  person,  shall  have  power  to 
recover  the  same,  nor  make  any  release  or  discharge 
thereof;  <<  Provided  always,  that  no  debtor  of  the  bank- 
rupt be  endangered  for  the  payment  of  his  or  her  debt, 
truly  and  bon&  fide^  to  any  such  bankrupt,  before  such 
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time  as  he  sh^Il  understand  or  know  that  he  b  become  a 
bankrupt." — First,  then,  what  is  meant  by  the  words, 
*'  become  a  bankrupt?^  A  party  becomes  a  bankrupt 
by  the  act  of  bankruptcy,  and  not  by  the  commission, 
by  which,  founded  on  the  act  of  bankruptcy,  he  is  only 
found  or  declared  to  be  a  bankrupt.  Now,  as  this  act, 
from  its  very  nature,  will  most  frequendy  be  secret,  it 
seemed  reasonable  not  to  compel  a  party  to  pay  a  se- 
cond time^  who  had  paid  without  knowledge,  or  means 
of  knowledge  oi  such  act.  The  words  of  the  proviso, 
tberefiure^  are  not,  <*  before  he  shall  understand  or  know 
tbat  the  party  is  become  bankrupt,"  or  ^  before  he  shall 
onderatand  or  know  that  any  commission  shall  have 
issued  ;'^  but  omitting  the  words,  ^*  before  any  coihmis- 
fiion  shall  have  issued,"  it  refers  the  want  of  understand- 
iog  and  knowledge  to  the  party  becoming  bankrupt; 
that  is,  to  the  act  by  which  he  so  becomes  bankrupt  It 
is  a  providon,  therefore,  that  specifically  refers  to  the 
act  of  bankruptcy ;  and  in  the  sense  and  reason  of  the 
thing  there  is  a  manifest  distinction.  By  the  issuing  of 
the  coQunission,  an  act,  which  was  before  secret  in  its 
nature,  is  proclaimed  to  the  world,  and  the  debtor  at 
least  may  have  knowledge  by  inquiry;  whereas  no  in* 
quiiy,  probably,  would  have  led  to  knowledge,  while  the 
act  of  bankruptcy  continued  secret  But  it  is  said^  he 
may  be  just  as  ignorant  of  a  commission  having  issued  as 
of  the  act  of  bankruptcy,  and  so  he  may ;  and  if  nothing 
win  do  but  actual  knowledge  at  the  moment  of  payment, 
ignorance  will  be  a  protection,  notwithstanding  the  words 
of  the  statute.  And  this  brings  it  to  the  question,  wh^- 
ther  the  commission  be  or  not,  in  point  of  law,  notice? 
That  it  is  not  so  to  be  considered,  rests  on  the  part  erf*  the 
defendants,  on  general  reasoning  only ;  and  we  have  been 
referred  to  no  one  case  in  which  any  such  doctrine  is  to  be 
found ;  while  on  the  part  of  the  plaintiff,  there  is  express 
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autliority  the  other  way.     In  the  case  of  bankrupts  {a) 
it  was  resolved  by  Lord  Chief  Justice  fVray,  and  the 
whole  Court,  that  a  commission  of  bankruptcy  is  matter 
of  record,  of  which  every  one  mai/  take  notice ;  and  with- 
out referring  to  the  many  cases  in  which  the  word  may 
is  to  be  construed  mustj  which  will  depend  on  the  na- 
ture of  the  particular  case,  it  is  sufficient  to  say,  that  in 
this  case  it  appears  that  it  must  be  so  understood ;  for 
nothing  turned  upon  actual  knowledge  as  distinguished 
from  notice  by  the  commission,   and  the  commission 
being  taken  to  be  notice,  the  judgment  proceeded  on 
this  ground.     The  having  it  in  his  power,  to  take  no- 
tice, and  the  commission  giving  this  power,  is  treated 
as  equivalent  to  actual  notice ;  and  if  so,  ignorance  can- 
not be  averred,  of  that  which,  in  point  of  law,  a  party  is 
bound  to  know.     It  is  true  this  was  a  payment  by  the 
bankrupt  after  the  commission ;  but  the  reasoning,  as  to 
notice,  applies  in  principle,  to  one  case  as  well  as  the 
odier.     This  was  resolved  in  31  Eltz,^  and  in  I  James  1. 
the  statute  in  question  passed — that  is,  about  fifteen  years 
afterwards.     Supposing,  therefore,  this  resolution  in  the 
case  of  bankrupts  to  be  law,  it  must  be  taken  to  have 
heen  known  to  be  tlie  law  at  the  time  when  the  statute 
of  1  James  1.  passed,  and  it  would  be  strange  to  suppose, 
that  if  the  law  were  intended  to  have  been  altered  in  this 
respect,  it  should  not  have  been  so  expressed :  taking  it, 
however,  the  other  way,  that  the  statute  meant  only,  by 
becoming  bankrupt,  the  act  of  bankruptcy;  then  all  is 
clear^  and  the  statute  consistent  with  the  law  as  it  stood 
before,  except  as  to  giving  protection  to  a  debtor  paying, 
being  at  the  time  of  payment  Ignorant  of  the  act  of  bank- 
ruptcy.    And  this  falls  in  with  the  general  spirit  and 
principles  of  the  bankrupt  law.     The  leading  object  is 


(«)  Smith  V.  Mills,  2  Rep.  26. 
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an  equal  distribution  among  the  creditors. — Payments,  1 8 19. 

tfaerefore,  made  by  the  bankrupt  are  set  aside  as  fraudu-       „  """^^ 
lent,  if  made  in  oontemphoion  of  bankruptcy,  though  v. 

the  alitor  be  ignorant  of  such  mtention ;  but  where  is  Sowebby. 
the  guard  to  the  bankrupt's  estate,  if  the  bankrupt  may, 
notwithstanding  the  commission,  go  round  and  receive 
debts  due  to  him  before  he  became  bankrupt;  and  the 
parties  paying  may  aver  ignorance  of  the  commission, 
and  pat  it  upon  the  assignees  to  prove  actual  knowledge  ? 
—It  is  further  to  be  considered,  that  by  the  commission 
all  right  and  power  is  divested  out  of  the  baiiki'upt :  he 
can  make  no  diqxwition  of  his  estate  and  efiects ;  or,  4u 
other  words,  he  may  be  considered  as  civilly  dead,  with 
respect  to  any  power  of  disposing,  in  all  transactions 
relative  to  his  property  before  he  become  bankrupt. 
The  commission,  and  the  assignment  under  it,  have  rela- 
tion to  the  act  of  bankruptcy,  and  avoid  all  intermediate 
transacdons,  unless  specially  protected.  There  is  a  fur- 
ther authority,  to  which  we  liave  likewise  been  referred, 
viz.  tlie  case  of  Hitchcock  v.  Sedgwick  (a),  in  which  it  was 
resolved  in  Chancery,  by  two  of  the  commissioners  against 
the  third,  that  when  the  commission  issues,  all  parties  are 
boand  to  take  notice.  The  marginal  note,  as  warranted 
by  the  text,  is,  that  every  one  is  bound  to  take  notice  of 
a  commission  of  bankrupt  when  taken  out;  and  the  case 
was  decided  on  that  ground.  On  the  words  of  the  sta- 
tute^ therefore ;  on  the  sense  and  reason  of  the  thing,  and 
on  the  authorities  cited ;  we  are  of  opinion  that  the  com- 
mission, in  this  case,  was  notice;  and  that  actual  know- 
ledge and  understanding,  as  distinguished  from  legal 
knowledge  and  understanding,  was  not  necessary. — It 
remains  to  be  considered,  whether  tlie  subsequent  statutes 
referred  to  in  the  argument  {b)  make  any  difference; 


(o)  2  Fern.  lOl. (//)  46  Geo.  3.  and  49  Geo.  3. 
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and  here  again,  we  have  to  consider  the  case,  first,  on 
principle.  It  has  been  expressly  said  in  the  argument 
at  the  bar,  that  it  is  monstrous  that  a  party  in  cases  of 
this  sort  is  to  be  bound  by  constructive  notice^  or,  in 
other  words,  by  a  payment  made  in  ignorance  of  a  com- 
mission; and  this  has  been  strongly  urged  against  assign- 
ing to  the  statute  such  a  meaning.  But  to  what  do  all 
the  latter  statutes  go,  but  to  make  the  commission  no- 
tice; and  even  if  this  had  never  been  done  before,  it  at 
least  cuts  up  by  the  root  all'  argument  of  injusdce,  un- 
less the  law  itself  is  to  be  considered  as  unjust.  By 
46  Geo.  3.  c.  135.  not  only  is  a  commission  of  bankrupt 
made  notice  of  a  prior  act  of  bankruptcy,  but  even  the 
striking  a  docket  is  made  to  be  notice;  and  though  this 
latter  provision  is  afterwards  repealed,  still  the  commit* 
sion  is  re^nacted  to  be  notice.  I  urge  this  at  present, 
not  only,  in  answer  to  the  impi*ted  injustice  of  such  a 
proceeding,  relied  on  as  an  argumoit  to  prove  the  legis- 
lature could  never  so  intend ;  but  beyond  this  to  shew, 
that  to  put  such  a  construction  on  the  statute  of  1  James  1  • 
is  neither  inconvenient  nor  unjust;  but  only  to  give  it 
the  effect  which  the  legislature^  in  subsequent  times,  has 
thou^t  fit  to  realise  or  introduce,  and  it  is  immatarial 
which,  as  applied  to  the  argument  of  injustice  on  which 
ao  much  reliance  has  been  placed,  llie  19  Geo,  2.  c.  82. 
protects  only  receipts  from  bankrupts;  the  46  Geo,  3. 
goes  further  and  applies  to  payments  to,  as  well  as  by» 
bankrupts;  and  provides,  that  the  issuing  a  commission,  <v 
striking  a  docket,  although  such  commission  shall  be  an* 
perseded,  shall  be  deemed  notice  of  the  prior  act  of  bank- 
ruptcy :  but  as  it  is  made  so  for  the  purposes  of  the  parw 
ticular  act,  it  may  be  argued,  that  it  leaves  the  statute  of 
Jatmes  as  it  stood  before.  Of  both,  however,  the  object 
seems  to  have  been  not  to  make  a  commission  notice  <^ 
the  bankruptcy,  as  if  it  had  not  been  notice  before,  but 
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to  make  it  notice,  even  though  supeneded,  which  other* 
wise  it  would  not  have  been.  But  with  respect  to  this,  it 
is  not  necessary  to  give  an  opinion;  it  is  enough  to  say, 
that  on  the  whole,  we  think  that  on  the  true  oonstruo- 
don  of  the  statute  of  i  Joe.  1.  the  commission  was  no- 
ticc^  and  that,  at  any  rate,  the  latter  statutes  make  no 
alteration  in  this  respect.  The  judgment,  therefore,  is, 
that  the  plainti£Pdo  recover. 
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My  brother  Bickardsan  having  been  oounsd  m  this 
ease^  while  at  the  bar,  declines  giving  any  opinion. 

Jodgment  for  the  plaintiff. 


HiCKINBOTUAM  V.  PbRKINS. 


Friday, 
Feb.  la. 


This  was  an  action  of  assumpsit  for  money  paid,  had  \  clause  in  a 

snd  received,  and  on  an  account  stated ;  and  brought  turnpike  act 

by  the  pLuntiff,  to  try  the  legaUty  of  a  daim  to,  and  "u  "if  w-^" 

recover  back  the  sum  of  Is.  4d.  demanded  and  taken  by  riages  em* 

the  defendant,  as  fiirmer  and  collector  of  the  tdls  of  a  P^^y^  '^^  ^^ 

tornpike-rpad,  at  a  toll-gate  called  the  Misterton  Gate^  materials  for 

in  the  parish  ot  Misterkmy  in  the  county  oS  Leicester^  as  repairing 

the  road  or 
any  of  the  highways,  in  the  parishes  in  which  any  part  of  the  road 
Uj;  aod  in  a  subsequent  part  exempted  generally  carriages  employed  in 
conveying  implements  of  husbandry  or  manure.  In  the  f'ol&wing  clause  the 
trustees  were  empowered  to  compound  with  (wrsons  who  resided  in  one 
parish,  and  occupied  lands  in  an  adjoining  parish.  The  plaintiflTs  waggon 
was  passing  on  tlie  road^  laden  with  lime,  from  one  parish  to  another,  for  the 
purpose  ofthe  cultivation  of  his  farm,  situate  in  the  latter,  neither  of  which 
were  situate  in  any  of  those  parishes  through  which  the  road  passed.  Held, 
that  this  being  an  exemption  in. the  former  clause  in  &vour  of  husbandnrt 
was  to  be  beneficially  construed,  and  that  it  was  not  restrained  by  the  sub- 
sequent one;  and  that,  consequently,  the  plaintiff  was  not  liable  to  the  pay* 
mentoftoll. 
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toll  for  a  waggon  laden  with  lime,  passing  through  that 
gate  on  the  9th  otFebruaty^  1818.  The  cause  came  on 
for  trial  at  the  last  assizes  at  Leicester^  when  a  verdict 
was  taken  by  consent  for  the  plainti£P  for  l5.  4^.  subject 
to  the  opinion  of  the  Court,  on  the  following  case : 

The  defendant,  at  the  time  the  toll  was  demanded  and 
taken,  was  the  farmer  and  collector  of  the  tolls  of  the  said 
turnpike-gate^  erected  under  the  authority  of  an  act  of 
parliament,  passed  in  the  fifth  year  of  his  present  Majesty, 
intituled,  ^  An  act  for  repairing  and  widening  the  road 
from  the  turnpike-road,  in  Banbury^  in  the  county  of  Ojv 
ford^  through  Daventry  and  Cottesbach^  to  the  south  end 
of  Mill  Fieldy  in  the  parish  o(  Lutterworth^  in  the  county 
oi  Leicestery^  and  of  two  otiier  acts  of  parliament  passed 
in  the  25th  and  47th  yeara  of  his  present  Majesty,  for 
amending  and  enlar^ng  the  terms  and  powers  of  the 
first-mentioned  act: — and  on  the  said  9th  cS February^ 
demanded  and  received  of  the  plaintiff  the  sum  of  1«.  4£/« 
as  and  for  the  toll  authorised  or  claimed  to  be  taken  at 
the  said  turnpike-gate^  in  respect  of  the  plaintiffs  wag- 
gon, drawn  by  four  horses ;  which  sum  of  l5.  ^d.  was  the 
proper  toll  to  be  demanded  and  taken  for  sudi  waggon 
and  horses,  in  case  the  plaintiff,  in  respect  thereof,  was 
not  entitled  to  an  exemption  from  toll  The  waggon 
was  laden  with  lime  only ;  and  at  the  time  of  taking  the 
toll,  was  employed  only  in  carrying  and  conveying  such 
lime  firom  the  parish  of  Newbold  upon  Jvoriy  in  the 
county  of  Warmck;  to  that  of  Peatling  Magna^  in  the 
county  oi  Leicester;  to  be  there  used  in  husbandry,  for 
cultivating,  manuring,  and  improving  the  land  of  the 
plaintiff,  situate  at  the  latter  parish.  The  road  in  ques- 
tion, over  which  the  plaintiff's  waggon  passed,  and  for 
passing  along  which  the  toll  was  tak^i,  was  the  iprop&r 
and  direct  road  firom  Newbold  upon  Avon^  to  Peatling 
Magna;  and  the  waggon  passed  through  the  said  turn- 
pike-gate,  in  the  necessary  prosecution  of  its  journey 
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from  the  one  place  to  the  other:  but  both  these  parishes 
are  at  a  distance  from  the  turnpike-road,  and  the  rdki 
does  not  pass  through  any  part  of  the  parishes,  or  either 
of  them. 

The  plaintiff  claimed  to  be  exempted  from  payment 
of  the  toll  for  his  waggon  and  horses,  by  virtue  of  the 
statute  47  Geo.  3.  c  91.  s.  4.  (a) 
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{a)  By  which  it  is  enacted,  **  That  no  toll  shall  be  de» 
maoded  or  taken  for  any  horse,  cattle^  beupt,  or  carriage 
employed  in  carrying  or  conveying,  or  going  to  carry  or 
coDvey^  or  returning  from  carrying  or  conveying,  having  been 
employed  only  in  carrying  or  conveying  on  the  same  day, 
any  stones^  bricks,  timber,  wood,  gravel,  or  other  materials, 
for  repairing  the  said  road,  or  any  of  the  highways,  or  public 
or  private  roads,  in  any  of  the  parishes,  townships,  or  places 
in  which  any  part  of  such  road  lies ;  or  for  the  purposes  of 
repairing  any  bouses,  or  other  buildings )  or  to  be  laid  or  used 
ID  any  of  the  yards,  gardens,  or  homesteads  in  any  of  the  pa- 
rishes or  places  in  which  such  stones,  bricks,  timber,  wood, 
gravel,  or  other  materials,  shall  be  dug,  bought,  or  pro- 
cured ;  or  hay,  clover,  turnips,  straw,  or  com  m  the  straw 
only,  not  sold  or  disposed  or,  but  passing  to  be  laid  up  or 
placed  in  the  out  houses,  barns,  or  yards,  of  liie  owoers 
thereof;  or  for  any  horse,  cattle,  beast,  or  carriage,  em- 
ployed only  in  carrying  or  conveying,  or  going  unladen  or 
empty,  to  carry  or  convey,  or  returning  unladen  or  empty 
from  carrying  or  conveying,  having  been  employed  only  in 
carrying  or  conveying  any  ploughs,  harrows,  or  implements 
of  husbandry,  or  any  lime,  moiHd,  dung,  compost,  or  nna- 
nurc  employed  in  husbandry,  for  manuring  or  improving 
lands,  or  any  other  thing  to  be  used  or  employed  upon,  or 
for  cultivating,  manuring,  improving,  or  managing  lands ;  or 
for  any  horses,  beasts,  or  cattle,  going  to  or  returning  from 
pasture  or  watering  places,  or  going  to  be,  or  returning 
from  being,  shod  or  farried  5  or  from  any  person  going  to  or 
returning  from  his  or  her  parochial  church,  chapel,  or  other 
mual  place  of  religious  worship,  on  a  Sunday ^  or  upon  any 
other  day,  on  which  divine  service  is,  or  shall  be  ordered  by 
authority  to  be  celebrated;  or  attending  the  funeral  of  any 
person  that  shall  die  and  be  buried  in  any  of  the  said  pa- 
rishes, hamlets,  or  places ;  or  from  any  clergyman  going  to, 
or  returning  from  his  parochial  or  ministerial  duty,  or  visit- 
ing any  sick  person. 
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And  in  the  next  dauae,  after  reciting  that  it  might 
happen  that  persons  residing  in  some  of  the  parishes, 
townships,  or  places  through  which  the  road  lies,  might 
rent  or  occupy  lands  in  some  other  adjoining  parish, 
township,  or  place,  and  for  the  necessary  occupation  of 
such  farms,  might  be  obliged  to  have  occasion  to  pass 
through  some  toll-gate,  erected,  or  to  be  erected,  by 
virtue  of  the  said  act,  between  such  place  of  residence, 
and  such  fiurms  respectively ;  and  that  it  might  be  unrea- 
sonable that  such  occupiers  of  lands  should  be  diarged 
with  the  payment  of  the  tolls  raised,  or  to  be  raised,  by 
virtue  of  the  said  recited  acts,  or  that  act,  it  was  enacted 
by  sect  5.  (a) 

On  the  6th  of  February^  181 8,  the  plaintiff  gave  notice 
to  the  defendant  and  to  the  trustees  of  the  road,  of  such 
his  claim  of  exemption ;  but  the  defendant,  on  the  9th  of 
that  month,  insisted  upon  and  received  the  said  toll  of 
1 8. 4td.  which  the  plaintiff  was  compelled  to  pay,  to  prevent 
his  waggon  and  horses  from  being  distrained  for  such  toll. 

The  question  for  the  opinion  of  die  Court  was,  whe- 
ther, by  virtue  of  the  act  of  the  47  Geo.  8.  c  9L  s.  4. 
the  plaintiff  was  or  was  not  entided,  under  the  circum- 
stances above  stated,  to  exemption  from  toll,  in  reipect 
of  the  said  waggon  and  horses  drawing  the  same.  If  he 
were,  the  verdict  was  to  stand ;  but  if  not,  to  be  entered 
for  the  defendant. 


(a)  *'  That  it  should  be  lawful  for  the  trustees*  or  any 
five  or  more  of  thetii,  at  any  public  meeting,  to  compound 
aod  agree  with  all  or  any  of  such  last  mentioned  occu- 
piers of  lands,  who  should  request  the  same,  for  all  or  any 
of  the  tolls  at  such  turnpike-gates,  us  aforesaid,  at  such 
annual  sums  or  payments  as  the  trustees,  or  any  five  or 
more  of  them,  should  think  reasonable:  Provided  always^ 
that  no  compositions  or  agreements  for  such  tolls  should 
commence,  or  take  effect,  until  the  expiration  ef  the  term  or 
terms  for  which  the  tolls  arising  at  the  several  gates,  already 
erected  on  the  said  road,  or  any  of  them,  were  then  let." 
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Th«  eaae  csme  on  for  axguxaent  on  a  fonner  d»y  ia 
thblenn,  wben 

Mr.  Segent  C<;pfey,  for  the  plaintifl^  tubmittedy  that 
he  WB3  ousBptod  fir<»n  the  pajnnent  of  toll,  under  the 
ith  tectum  of  the  statute^  and  that  carriages  employed 
for  the  csnying  or  canveying  of  manure^  were  altogether 
cuDipted  from  fach  payment,  and  were  not  restricted 
fay  the  previous  antecedents  of  that  clause  as  to  the  car- 
lyiQg  materials  for  repairing  roads,  which  referred  only 
to  soch  repairs  bdiig  carried  in  the  parishes,  townships^ 
or  places  in  which  any  part  of  the  road  lay.  That  by 
the  Gleneral  Tunipike  Act  (a),  carriages  conveying  ma- 
Qiune  were  exempted  from  the  payment  of  tolls;  and  that 
fay  the  19  Gmi  3,  c  62.  lime  for  the  improvement  of  land 
mi^t  be  carried  coastwise,  without  the  masters  of  vessds 
giving  any  bond  for  that  purpose :  the  legislature,  there- 
fore^ have  been  anxious  to  give  every  focility  for  the  con* 
veyance  of  manure^  and  the  4th  section  of  the  47  Geo.  S. 
c  9}.  is  not  confined  to  carriages  conveying  manure  to 
land  through  which  the  road  lies,  but  contains  a  general 

SBKSDDtion* 

Ifr.  Segeant  FmighaHf  contra^  contended,  that  the  4th 
section  must  receive  a  limited  construction,  and  that  if 
all  carriages  employed  in  the  conveyance  of  manure  to 
si^  p]ac%  were  to  be  exempted,  it  would  tend  to  repeal 
the  preoediag  part  of  that  dause  on  which  the  exemption 
wssfounded.  It  was  quite  dear,  that  by  the  general  pro- 
naoQs  of  the  act  the  plaintiff  was  liable  to  pay ;  and  the 
only  questian  now  i^,  whether  this  case  can  be  brought 
widuji  the  terms  of  <ihe  4th  section,  containing  the  ex- 
emption fi#m  toUs;  and  whether  that  part  of  the  seo- 
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(a)  13  Geo.  3.  c.  84. 
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doii)  relatiye  to  the  carriage  of  manure,  over-rides  the 
former  part  of  it,  which  is  confined  to  carriages  convey- 
ing materials  for  repairing  the  road  or  highways,  in  any 
of  the  parishes  in  which  any  part  of  the  road  lay,  or 
where  die  materials  should  be  procured  ?  As  the  words, 
«  parishes,  or  townships,*'  have  not  been  subjoined  to 
carriages  used  in  the  conveyance  of  manure,  in  the 
latter  part  of  that  section,  it  has  been  contended,  that 
all  such  carriages  are  entitled  to  a  general  exemption. 
The  First  exemption  from  toll,  in  the  fourth  clause,  is 
for  carriages  employed  in  the  conveyance  of  materials 
for  repairing  roads,  which  is  confined  to  the  parishes 
where  the  road  lay:  the  Second,  for  carriages  used 
for  the  drawing  materials  for  the  purposes  of  repair- 
ing buildings  in  any  of  the  parishes  in  which  such  ma- 
terials shall  be  dug  or  procured:  the  Third  for  hay, 
clover,  turnips,  straw,  or  com  in  the  straw  not  sold 
or  disposed  of,  but  passing,  to  be  laid  up  in  the  out- 
houses or  bams  of  the  owners;  .if,  therefore,  the  plain- 
tiflPs  waggon  contained  straw  to  be  laid  up,  it  would  not 
be  exempted,  as  such  exemption  is  confined  to  owners 
resident  in  the  parishes  where  the  toll-bar  was  erected, 
or  where  part  of  the  road  lay :  so.  Fourthly,  carriages 
employed  in  convejring  implements  of  husbandry,  lime, 
and  manure,  can  only  be  exempted  on  such  manure 
being  used  in  those  parishes  through  which  the  line  of 
road  lay;  and  must,  consequently,  be  limited  to  those 
parishes  or  townships  which  are  mentioned  in  the  previ- 
ous part  of  the  section.  Fifthly,  persons  going  to,  or 
returning  from  church,  were  exempted  from  the  payment 
of  toll;  but  in  the  case  o(  Lewis  v.  Hammond  {a\  where 
it  was  provided  by  the  37  Geo.  S.  that  persons  going  to, 
or  retuming  from,  their  proper  place  of  religious  wor- 


(a)  2  Bam.  9XiA  Aid.  7106. 
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ihip  on  Sunday  should  be  exempt  from  the  paymmt  of 
toD%  it  was  decided^  that  the  word  "  parochial"  extended 
ofer  the  whole  clause;  and  that,  therefore,  a  dissenter 
was  not  within  the  exemption,  in  going  to,  and  return- 
ing from  his  proper  place  of  religions  worship,  situate 
out  of  the  pariah  in  which  he  resided    And  Lord  Chief 
Justice  Abbait  there  said  (a),  <<  That  the  excq)tion  did 
not  extend  generally  to  all  persons  going  to,  or  return- 
ing from  a  pla<:e  of  religious  worship,  nor  even  to  all 
pefBODs  going  to,  or  returning  from,  their  proper  place 
of  rdigious  worship ;  that  the  gate-keeper  might  be  ex- 
pected to  inform  himself  as  to  the  persons  residing  in  his 
parish,  the  places  of  worship  dtoate  within  it,  and  the 
bours  of  usual  attendance  at  them ;  but  that  he  could  not 
be  expected  to  acquire  such  information  as  to  other  and 
more  distant  places :" — So  here^  the  gate-keeper  might 
know  whether  the  manure  was  to  be  employed  by  the 
{Stiffen  his  fiurms,  in  the  line  in  which  the  road  lay. 
But  by  the  5th  section  of  the  act  in  question,  the  trustees 
were  empowered  to  compound  for  tolls  with  any  persons 
who  resided  in  one  parish,  and  occupied  lands  in  the 
adjoining  parish;  all  tolls,  therefore,  which  were  not  ex- 
empted by  the  4th  section,  must  be  compounded  for.  The 
Bill  section,  therefore,  by  intendment,  restrains  the  former 
one;  and  although  it  has  been  contended,  that  the  plaintiff 
is  entitled  to  such  exemption,  still,  by  the  meaning  of  the 
5th  section,  it  was  necessary  that  he  should  have  com- 
pounded, as  that  section  applied  to  persons  residing  in 
the  parishes  through  which  the  road  lay,  and  renting  or 
occupying  lands  in  an  adjoining  parish:  at  all  events, 
csrriages  employed  for  the  conveyance  of  manure,  were, 
by  the  4th  section,  limited  to  the  parishes  through  which 
the  road  lay,  and  the  defendant  was,  therefore,  justified 
in  demanding  the  toll  in  question  from  the  plaintiff. 
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Mr.  Serjeant  CopUy,  in  reply. — ^The  fifth  section  ii 
wholly  inapplicable  to  the  present  question :  as  it  could 
only  apply  to  tolls  for  which  aparty  was  liable  under  the 
4th,  for  the  trustees  were  only  empowered  to  compound 
for  those  tolls  to  which  particular  persons  would  be  other- 
wise liable.  All  persons  were  not  exempted  firom  pay- 
ment ct  tolls  by  the  4th  section,  but  diat  clause  con- 
tained express  exemptions  for  horses  and  carriages  used 
for  particular  purposes;  and  as  it  was  unreasonable  that 
occupiers  of  lands,  in  another  parish,  should  be  chai^ged 
with  additional  tolls,  the  trustees  were  empowered  to 
compound  as  to  those  persons  only.  The  4th  section 
exempted  from  toUs  all  carriages  used  for  the  conveyance 
et  manure^  whether  employed  in  the  parishes  through 
which  the  road  lay,  or  not;  this,  therefore,  being  a  ge- 
neral exemption,  is  not  touched  by  the  subsequent  sec- 
tion ;  neither  can  such  exemption  be  connected  with  die 
former  part  of  the  4th  section,  as  to  carriages  employed 
in  the  oouTeyance  of  materials  for  the  repair  of  roads. 
In  Lewis  ▼•  Hammond^  there  was  but  one  proviso  for  ex- 
emption in  the  clause;  and  it  was  held,  that  the  word 
^*  parochial''  embraced  and  extended  over  the  whole  of 
that  dause:  that  case  is  not  applicable  to  the  present, 
and  the  plaintil^  therefore,  is  entitled  to  judgment 


LordChief  Justice DikLLAs.— -The  only  question  is,  whe- 
dier  the  fourth  clause^  which  is  general,  is  restrained  and 
limited  by  the  fifth,  which  contains  a  provision,  enabling 
the  trustees  to  compound  for  all  or  any  of  the  tolh^  pay- 
able at  the  toll-gates,  to  be  erected  by  virtue  of  the  sta- 
tute? And  it  has  been  said,  that  this  section  can  only 
apply  to  t<^  for  which  a  party  was  liable^  under  the 
fourth ;  and  that  as  the  plaintiff^s  waggon  was  used  for 
the  conveyance  of  manure,  he  was  exempted  from  such 
payment  by  the  latter  sectim. 

Cur.  adv.  vult. 
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His  Lordship,-  on  this  day,  delivered  the  following 
judgment  of  the  Court  : 

This  was  a  question  on  the  construction  of  the  47 
deo.  3.  c  91.  which  was  an  act  passed  for  enlarging  the 
terms  and  powers  of  two  acts  of  the  5th  and  25th  years 
of  his  present  Majesty,  for  repairing  the  road  from  Ban^ 
bmy^  in  the  county .  of  Oxford^  to  Lutterwarthj  in  the 
ooonty  (rf*  Leicester,  and  the  only  point  left  for  the  con- 
sideration  of  the  Court  is,  the  construction  of  the  4th 
and  5th  sections  of  that  statute.  [Here  his  Lordship  read 
the  4th  section*]  {a)  This  clause  is  general,  as  far  as  it 
exempts  from  toll  any  carriage  employed  in  carrying  lime 
or  manure^' fcNT  the  improving,  manuring,  or  managing 
land.  It  is,  therefwe,  an  exemption  in  favour  of  agricul- 
tuie^  and  to  be  beneficially  construed.  It  contains  no  re* 
ference  to  persons  residing  within  or  out  of  the  parishes 
through. which  the  road  runs;  or  to  lands  being  situate 
within  or  out  of  such  parishes ;  and  this  being  the  case  of 
a  waggon  carrying  lime  for  the  improvement  and  ma- 
nagement of  land,  the  owner  would  be  clearly  exempted 
under  this  clause,  unless,  as  to  him,  it  were  restrained 
by  any  clause  that  follows.  And  the  5th  clause  is  relied 
on  for  the  defendant,  which,  it  is  said,  by  necessary 
intendment,  does  so  restrain  and  limit  the  former  one. 
.  It  is  first  to  be  observed,  that  in  this  case  the  plaintifi*'s 
waggon  was  passing  along  the  road,  fit>m  one  parish  to 
another,  with  a  view  to  the  cultivation  of  his  fium  situated 
at  the  latter ;  neither  of  those  being  in  any  of  the  parishes 
through  which  the  road  passes. 

The  fifth  clause  is  in  these  words.  [Here  his  Lord- 
ship read  the  clause.]  (b)  And  it  is  asked,  if  persons  re- 
siding within  some  of  the  parishes  through  which  the 
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road  lies  are  taken  to  be  liable  to  toll,  passing  along  the 
road,  and  through  the  tolUgate,  for  the  necessary  occu- 
pation of  lands  out  of  the  parish,  and  have  leave  given 
them  to  compound,  how  can  it  be,  that  persons  not  living 
in  any  of  the  parishes  shall,  for  the  occupation  of  fimns 
not  within  them,  be  exempted  from  toll? 

The  answer  is,  that  the  first  clause  bdng  general,  and 
to  be  literally  construed,  can  only  be  restrained  by  ex- 
press words,  or  necessary  implication.  Express  words 
there  are  none^  nor  is  such  a  restraint  of  necessity  to  be 
implied;  fbr  there  are  still  tolls  to  which  a  resident 
within  the  parish  would  be  liable,  going  through  the 
toll-gate,  for  the  occupation  of  his  fiurm,  not  fidling 
within  the  general  dause  of  exemption,  and,  therefore^ 
when  the  statute  treats  him  as  being  liable,  it  must  be 
taken  in  respect  of  such  tolls;  and  the  power  to  com- 
pound  for  all  or  any,  must  mean  all  or  any  of  such  a 
description,  which  were  payable  generally,  and  not  those 
from  which  all  persons  were  exempted  before.  These 
acts  are  often  inaccurately  drawn :  and  even  taking  the 
construction  of  the  dause  to  be  doubtful,  a  doubtful 
meaning  is  not  a  suffident  ground  to  restr^  the  opera* 
tion  of  a  general  clause,  which  in  its  own  tarms  is  clear 
and  precise ;  and,  least  of  all,  when  it  is  to  narrow  and 
repeal  a  provision,  which,  for  the  public  benefit,  ought 
to  be  largely  and  beneficially  construed.  The  plaintiff 
is,  therefore,  entitled  to  judgment. 


Judgment  for  the  plaintiff  accordingly. 


END  OF  HILARY  T£RM. 


It  is  with  great  reluctance  that  the  Editor  has  submitted  to  the 
proiettion  the  Cases  decided  in  the  last  Hilary ^  before  the  publica- 
tion of  those  in  the  three  antecedent  Terms ;  bat  he  has  been  induced 
to  do  80  by  the  anxious  recommendation  of  his  iriends,  and  in  con- 
sequence of  the  importance  of  several  of  the  Cases  contained  in  this 
Number,  which  are  about  to  undergo  further  enquiry  in  other  Courts. 
Hewillufle  every  possible  exertion  to  complete  his  Second  Volume 
vithoat  delay,  which  has  been  occasioned  by  his  preparing  another 
work;  and,  feeling  the  great  advantage  of  an  early  publication,  will 
coDtinue  his  Reports  regularly  from  the  present  period. 
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Shaw  o.  Summers,  Drake^  Edmoniw,  and  Collacott. 

to'trustee^^to  A  Case,  of  which  the  following  is  the  substance,  was 
lease  premises    g^^t  by  the  direction  of  the  late  Master  of  the  Rolls,  for 
^ceedbg"'''     the  opinion  of  the  Judges  of  this  Court : 
twenty-one  The  plaintiff  was  possessed  of,  and  entided  to  a  certain 

years,  and  de-  legg^hoid  messuage  and  premises,  under  a  lease,  duly  ex- 
former  term  of  ecuted  to  him,  bearing  date  the  27th  of  December^  1779  r 
ninety-nine  Xo  hold  for  the  term  of  ninety-nine  years,  from  that  day, 
tmninlSle^  as  if  ^e  the  plaintiff  and  his  two  sons,  Joseph  and  Benjamth 
they  should  or  any  or  either  of  them,  should  so  long  live ;  but  subject 
HS?hr.uci»  to  amortgage  to  one  Richard  Hart. 
a  power  authe-  By  an  indenture  of  assignment  and  further  mortgage, 
rized  only  a  dated  the  2 1  st  of  February ^  1 794,  and  made  and  executed 
lessio!)'!  and"  by  the  said  Richard  Hart,  of  the  first  part,  the  plaintiff 
not  injTuturo;  of  the  second,  and  one  Abraham  Spiller  of  the  third; — 
and  as  the  jj^^^  j^  consideration  of  the  sum  of  i*281.,  to  him  p^d 

trustees  had  let  '  .      ^  „        .  «•     -  ,    ,.    /  *•    i 

the  premises       by  Spiller,   m  full  satis&ction  and  discharge  of  the 

for  ten  years,  principal  money  and  interest,  due  to  him  from  the 
as  in  the  ori-  plaintiff  and  one  John  fVoolcott,  on  security  of  the  said 
ginal  lease,  and  premises,  granted,  bargained,  sold,  transferred,  and  set 
let^them  for  ^"  ^^^^ '  ^^^  ^®  plaintiff,  in  consideration  of  the  said  sum 
the  term  of        of  <£28I.,  so  paid  as  aforesaid,  and  also  in  consideration 

before  fhe  ei  ^^  *®  ^^^'^^^^  **^  ^  '^^^''  ^  ^™  P"^  ^^  SpiUery 
piration  of  the  making  together  the  sum  of  .£300.,  ratified  and  con-> 
ten  years  lease,  firmed  unto  Spiller,  \^  executors,  administrators,  and 
cond  lease  "was  *^^8"s,  all  the  aforesaid  premises,  uid  all  the  estate,  right, 
void,  and  a         title,  interest,  &c.  of  them  the  said  Richard  Hart  and 

bad  execution    ^j^^  plaintiff,  of,  into,  or  out  of  the  said  hereditaments 

of  the  power.  ,*^         .  '      '         '         .,     .  .  .     ,  .    ,  ^ 

and  premises,  together  with  the  original  mdenture  of 
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lease  of  the  27th  o{  December^  1779,  and  all  other  deeds  181 9. 

relating  thereto^  for  the  rest,  residue,  and  remainder,         Shaw 
of  the  said  term  of  ninety-nine  years  then  to  come  and  v. 

unexpired,  determinable  as  aforesaid,  subject  neverthe*  SuMMsast 
less  to  the  yearly  rent,  and  to  the  covenants  and  agree- 
ments in  the  original  indenture  of  lease  of  the  27th  of 
December,  1779,  mentioned  and  contained,  and  also  sub- 
ject to  a  proviso  for  redemption  of  the  said  premises, 
mentioned  and  contained  in  the  said  indenture  of  the 
^\^o( February^  1794,  upon  payment  to  SpiUer  of  XSOO, 
with  iqterei^  by  the  plaintiff  on  the  21  st  of  August^  then 
next  ensuing : — ^The  said  sum  of  «£S00,  and  interest,  was 
not  paid  according  to  the  above  proviso. 

By  another  indenture,  dated  the  5th  December^  1798, 
and  made  between  the  plaintiff  of  the  first,  SpiUer  of  the 
second,  the  defendant  Drakcy  of  the  third,  and  one  John 
WoolcoH  of  die  fourth  part:  It  was  recited  that  SpiUer 
had  called  on  the  plaintiff  for  payment  of  the  said  sum 
oTi^SOO,  and  interest,  and  that  in  order  to  raise  money 
for  the  payment  thereof,  the  plaintiff  had  agreed  to  grant 
and  assign  all  the  siud  premises  to  Drakes  his  execu* 
tors,  administrators,  and  assigns,  on  the  trusts  herein- 
after mentioned ;  he^  the  plaintifi^  granted,  bargained, 
sold,  transferred,  and  set  over,  all  the  same  leasehold 
premises,  and  all  the  estate,  right,  title,  and  equity  of  re- 
dempdon  of  him  the  plaintiff  therein  unto  Drake^  his  exe- 
cotors,  administrators,  and  assigns,  for  all  the  remainder 
(^tbe  said  term  of  ninety-*nine  years  then  to  come  and 
nnexpired,  determinable  as  aforesaid :  Upon  trust  and  to 
die  intent  that  Drake^  his  executors,  administrators,  or 
aiagns,  should  at  any  time  thereafter,  at  the  request  and 
by  the  direction  o( SpiUer^  his  executors,  administrators, 
or  asagns,  but  without,  and  even  against  the  further  con« 
sent  and  approbation  of  the  pliuntiff,  his  executor?!  &Ct 
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1819-         absolutely  sell  and  dispose  of  the  said  premises  or  any  part 
SuAW         thereof,  and  with  the  purchase  money  reimburse  all  ex- 
V.  penses  attending  such  sale,  and  then  upon  trust  to  pay  to 

Sum  M£&s.  Spiller^  his  executors,  &c  if  the  residue  of  such  purchase 
moneyshould  be  sufficient,  thesaidsum  ofc£SOO,  mortgage 
money,  and  all  such  sums  of  money  as  he  or  they  should 
have  paid  or  been  put  unto  in  or  about  repairing  the  said 
premises,  together  with  all  interest  which  should  then  be 
due  for  the  same  respectively,  and  all  costs  and  expenses 
attending  the  non-payment  thereof,  and  after  such  pay- 
ments, if  any  residue  should  remain,  to  pay  the  same  to 
the  plabtiff,  his  executors,  administrators,  or  assigns ; 
and — "  Upon  the  further  trust  that  Drake  or  Spiller, 
their  executors,  administrators,  or  assigns,  either  toge- 
ther or  separately,  did  and  should  in  the  mean  time,  and 
until  such  sale  or  sales  as  aforesaid,  set  and  let  the  said 
premises  thereby  granted  as  aforesaid,  or  intended  so  to 
be,  with  their  appurtenances  in  such  parts  and  parcels, 
manner  and  form,  and /or  such  time  and  term^  not  eX' 
ceedir^  twentj^one  yearSy  and  determinable  as  the  said 
^  term  of  ninety-nine  years  was  determinable^  as  they^  any^ 

or  either  of  them  should  think  proper^  and  receive  and 
take  the  rents  and  profits  thereof  from  time  to  time 
as  the  same  should  become  due  and  payable,  and  pay 
and  apply  the  same  towards  the  paying,  satisfying,  and 
discharging  the  said  several  sums  of  money,  costs,  and 
expense8>  as  therein  mentioned,  and  the  said  sum  of 
cfSOO,  and  the  costs  and  expenses  attending  the  non- 
payment thereof,  together  with  lawful  interest  for  the 
same  respectively." 

By  indenture  of  demise,  dated  the  6th  of  December^ 
1798,  made  between  the  plaintiflP,  SpiUer^  and  Drake^  of 
the  one  part,  and  Nathaniel  Burridge^  since  deceased,  of 
the  other  part,  and  which  indenture  was  duly  executed 
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by  all  the  parties,  Spiller  and  Drake  demised  and  let  aU  IStp. 

the «ame  leasehold  premises  to  Burridge:  To  hold  the  Shaw 

same  for  a  term  of  ten  years,  from  the  22d  of  Jufy,  1 799,  v. 

determinable  as  in  the  original  lease,  m^der  a  yearly  rent       oummers. 
of  £52. — SptUer  afterwards  died,  and  by  his  will  ap- 
pomted  his  wife  sole  executrix,  who  ^uly  proved  the 
same. 

By  an  indenture^  dated  the  28th  oi  February^  1807, 

made  and  executed  by  Rebecca  the  widow  and  executrix 

oi  Spiller  of  the  cme  part,  and  Simmers  the  defendant,  of 

the  pther  part,  (after  various  recitals  therein  contained), 

in  consideration  of  the  sum  of  £244  i6s.i  Hi.,  being 

the  money  then  due  to  SpiUer^B  executrix  for  principal 

and  interest  on  the  said  mortgage  which  had  been  so 

made  or  assigned  to  her  late  husband ;  she  bargained^ 

sold,  transferred,  and  set  over  unto  Summers^  his  execu« 

tors,  administrators,  and  assigns,  all  the  hereinbefore 

mentioned  leasehold  hereditaments  and  premises,  then 

m  the  occupation  of  one  Siane,  as  ten^t  thereof,  and  all 

the  estate,  right,  title,  &c.  of  her,  the  executnx,  of  and 

to  the  said  premises,  together  with  all  deeds :  To  hold 

the  same  unto  Summers^  his  executors,  &c.  from  thence* 

forth  ibr  and  during  all  the  rest,  residue,  and  remainder, 

of  the  said  term  of  ninety-nine  years,  but  determinable 

OQ  the  several  deaths  of  the  plaintiff  and  his  two  sons, 

under  and  subject  to  the  payment  of  the  yearly  rent,  co« 

Tenants,  and  agreements  in  the  original  indenture  of 

lease  contained. 

Burridge  having  died,  one  Harris  became  his  legal 
personal  representative,  and  as  such  entitled  to  all  Bur- 
ridges  right  and  interest,  under  and  by  virtue  of  the 
said  mdenture  of  lease  of  the  6th  of  December^  1 798,  and 
in  the  month  oi  September j  1807,  the  premises  comprised 
in  the  last^mentioned  indenture  were  in  the  occupation 
of  Swieas  tenant,  from  year  to  year,  under  Harris^  and 
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1S19.  in  Che  last^mentioned  monthi  the  defendanti  Edmonds^ 

>^  purchased  all  Harris's  right,  interest,  and  title  to  the 

V.  premises,  which  extended  to  and  comprised  the  whole  of 

fiuMMBRS.     the  residue  and  remainder  of  the  said  term  often  years, 

under  abd  by  virtue  of  the  sdd  indenture  of  lease  of  the 

6th  otDecembef^  1798,  for  the  sum  of  i'M,  and  thereupon 

the  last-mentioned  indenture  was,  by  the  consent  and 

agreement  of  Harris^  StotUf  Edmwds^  and  Summers^ 

cancelled  and  destroyed^ 

By  an  indenture  of  detnise  therein  expressed  to  be 
of  three  parts,  dated  the  85th  of  December^  1807,  ex^ 
pressed  to  be  made  between  the  plaintiff  of  the  first, 
Summers^  of  the  second,  and  Edmonds,  of  the  third 
part,  which  indenture  was  not  executed  by  the  plaintiff 
but  was  duly  executed  by  the  defendants,  Summers  and 
Edmonds,  after  reciting  the  indenture  of  the  5th  of 
December,  1798,  and  the  power  for  Drake  or  Spitter^ 
their  executors,  administrators,  or  assigns,  to  let  or  set 
the  said  premises,  before  any  sale  should  be  made, 
for  any  time  or  term  not  exceeding  twenty-one  years, 
and  that  the  plaintiff  did  thereby  covenant  to  execute 
a  lease  of  the  said  premises  when  required,  and  also  re- 
citing the  death  of  Spiller,  and  that  no  sale  had  taken 
place  in  his  life  time,  nor  had  Drake  made  any  sale  of 
the  said  premises  or  any  part  thereof  «ince  his  death,  or 
otherwise  disposed  thereof,  other  than  and  except  the 
indenture  of  lease,  dated  6th  December,  1798,  to  Bur- 
ridge  for  the  term  of  ten  years,  subject  to  the  rents,  co- 
venants, and  agreements  therein  mentioned,  and  which 
said  lease  was  already  or  then  about  to  be  cancelled; 
and  also  reciting  the  indenture  of  assignment,  dated  the 
28th  of  February,  1807,  and  made  between  the  said 
Rebecca  Spiller,  as  executrix,  of  the  one  part,  and  the 
defendant  Summers  of  the  other  part :  Summers,  for  and  in 
oonsidei^Uoiiof  the  yearly  rent, covenants,  conditions, pro*- 
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viwfi,  exceptions,  and  agreements  thereinafter  reserved,  18 19. 

mentioned,  and  contained,  on  the  part  and  behalf  of  the 

defendant,  Edmonds^  his  executors,  administrators,  and 

assigns,  to  be  paid,  done,  observed,  and  performed,  did      SirmiERi. 

demise  set,  and  to  farm  let  unto  Edmonds,  all  that  the 

^me  messuage  and  premises  then  in  the  possession  of 

Rickard  Stone^  as  tenant  thereof,  together  with  all  the 

i^nrtenances  whatsoever  thereto  belonging  (except  and 

slway  reserved  to  Summers^  his  executors,  administrators, 

tod  assigns,  all  royalties,  casual  profits,  and  franchises, 

and  full  and  free  liberty  for  him  and  them,  or  his  and 

their  workmen  and  attendants,  at  any  time  during  the 

term  thereby  demised,  to  enter  into  and  view  the  state 

and  condition  of  the  said  premises,  and  repair  and 

amoid  the  same :)   To  hold  the  said  messuage  or  tene* 

ment,  and  all  other  the  premises  thereby  demised  with 

the  appurtenances  (except  as  before  excepted)  unto  Ed- 

mondsj  his  executors,  administrators,  and  assigns,  from 

the  22d  day  of  July  next  ensuing  the  date  thereof,  for 

and  during  the  term  of  eleven  years  from  thence  next 

ensuing,  if  the  estate  and  interest  of  the  plaintiff  and  the 

defendant  Summers,  their  executors,  administrators,  and 

assigns,  or  any  or  either  of  them  therein,  should  so  long 

o(mtinne  and  endure;  paying  yearly  unto  Summers,  his 

execators,  administrators,  and  assigns,  during  so  many 

years  of  the  said  term  as  should  run  out  and  expire, 

before  such  sale  or  sales  as  therein  aforesaid,  and  from 

and  after  such  sale  or  sales,  tmto  such  person  or  persons 

as  should  be  entitled  to  the  said  premises  during  the  then 

residue  of  the  said  term,  the  yearly  rent  or  sum  of  <£55, 

bjr  four  equal  payments,  on  four  certain  days  therein 

mentioned :  the  first  payment  to  be  made  on  the  222d  of 

October  next  ensuing  the  date  thereof. 

The  question  for  the  opinion  of  the  Court  was,  whe* 
ther  the  lease  made  to  Edmonds,  by  the  indenture  of  the 
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16 19.         26  th  of  December^  1807,  was  a  good  lease  under  the 
power  contained  in  the  indenture  of  the  5th  of  December j 
1798? 
Summers*      •   The  case  came  on  for  argument  in  the  course  of  the 
last  term,  when 

Mr.  Seijt  Copley^  for  the  plaintiff,  submitted,  that  the 
lease  made  to  Edmonds  under  the  power  was  void,  as  being 
granted  to  commence  infuJturo.    It  has  been  laid  down  as 
a  principle  in  the  case  of  the  Countess  of  iSussex  v.  Wrcih 
(a),  that  a  general  power  to  lease  for  a  certain  number 
of  years,  without  saying  either  in  possession  or  reversion, 
authorises  only  a  lease  in  possession,  and  not  injvturo  ; 
and  that  it,  being  a  Uberty  and  power,  must  be  strictly 
pursued.     But  if  the  estate  be  in  lease  at  the  time  of  the 
creation  of  the  power,  it  is  a  question  whether  a  lease  in 
reversion  may  not  be  granted;  for,  otherwise,  it  is  said 
the  power  would  be  ineffectual.     But  in  the  Marquis  of 
NorthamptorC%  case  (6)  though  it  was  held,   that  if  a 
power  had  been  to  lease  generally,  without  saying  in 
possession^  the  lease  might  have  been  made  to  commence 
at  the  end  of  the  lease  then  in  esse;  and  Manwood  and 
Dyer  J  in  that  case,  thought  the  lease  good :  yet  Mounson 
was  of  a  contrary  opinion ;  and  by  the  marginal  note  in 
Dyer^  all  of  which  were  the  productions  of  Lord  Chief 
Justice  Trebyx  l^s  Lordship  appears  to  have  agreed  with 
Mounson^  and  considered  his  as  being  the  better  opinion. 
In  Baynes  v.  Belson  {c)  it  was  held,  that  such  a  lease  was 
void,  and  that  the  power  was  not  well  executed,  the  lease 
being  to  commence  tnJiUuro.    In  the  more  recent  case 
of  the  Earl  of  Coventry  v.  Coventry  (d),  it  was  held,  tbal 


(a)  Cro.  Eliz.  5.  S.C.  cited  in  Fitzvnlliam's  case;  6  Rep. 
33  uomine  Lraper  v.  fFro/A.— (A)  Dver,  357.— «fc)  Sir 
T.  Itaym.  247. (rf)  1  Com.  3X2.!  ' 


IV  THS  FIFTY-NIKTH  TEAK  OF  GEO.  lit. 


2oa 


such  execution  of  the  power  was  good;  but  it  was  there 
stated  by  the  Chief  Justice,  that  a  general  power  must 
be  restrained  to  leases  in  possession ;  yet,  if  there  were 
any  thing  to  e3q)lain  the  intendon  of  the  parties  to  ex- 
tend to  make  a  lease  in  reversion,  it  might  be  extended 
thereto.  The  principle,  therefore^  laid  down  by  all 
these  cases,  has  established  that  a  general  power  to 
lease  for  a  certain  number  of  years,  does  not  authorise 
leases  in  reversion  or  infuturo^  but  must  be  restrained  to 
leases  in  possession.  This,  however,  may  be  extended 
b;  the  intention  of  the  parties;  but  there  is  nothing  on 
the  fiice  of  the  instrument  in  this  case  to  show  an  inten- 
tion to  create  leases  in  reversion ;  but,  on  the  contrary, 
it  is  quite  the  reverse.  In  all  the  cases  which  have  been 
determined  on  this  point,  the  lease  in  reversion  was 
granted  for  the  number  of  years  mentioned  in  the 
power,  and  never  exceeded  that  term.  A  power  must 
be  stricdy  pursued  in  form  and  in  substance,  Taylor  d. 
Athpni  V.  Horde  (a),  Earl  of  Darlington  v.  PuUeney  {b) ; 
so  the  deeds  to  execute  a  power  must  be  duly  attested^ 
Wright  V.  Wakefard  {c\  Doe  d.  Man^ldr.  Peach  (d).— 
It  was  held  in  FitT^wiUianCs  case  (^ ),  that  if  a  person  is 
bound,  or  contracts  with  another  to  make  a  lease  for 
twenty-one  years  indefinitely,  such  lease  ought  to  be 
made  to  begin  presently,  and  not  inJtOuro.  If  that  be  so 
in  cases  of  contract,  a  fortiori  does  it  apply  to  powers : 
for  tbe  one  must  be  construed  with  greater  strictness 
than  the  oth^r ;  and  the  position  there  laid  down  is  not 
only  illustrative,  but  decisive,  as  to  the  present  question. 
It  is  immaterial  whether  the  lease  expire  within  the 
twenty-one  years  or  not;  for  if  a  lease  in  possession  for 
tea  years  be  granted  by  the  donee,  another  lease  in 
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k^ersion  cannot  be  granted  for  the  remaining  eleven 
years,  under  a  general  power,  because  he  could  not  make 
a  lease  in  reversion;  and  yet  the  whole  estate  would  be 
only  charged  for  twenty-one  years,  which  would  be 
within  the  terms  of  the  power.  No  distinction  in  this 
respect  can  be  drawn  between  a  lease  in  reversion  and 
injuturo ;  for  an  estate  in  the  one  is  precisely  similar  to 
an  estate  in  the  other.  In  the  case  of  Doe  d.  PpUeney 
V.  Cavan  (a),  a  lease  was  in  existence  under  a  power  of 
leasing,  and  a  further  term  was  granted  under  the  same 
power  to  the  person  in  whom  the  first  lease  was  vested, 
and  the  terms  did  not  exceed  together  the  number  of 
years  for  which  leases  were  authorised  to  be  granted, 
and  yet  the  second  lease  was  not  considered  as  a  conti- 
nuation of  the  first,  and  was  held  void.  There  the 
power  was  restricted  to  make  leases  in  possession,  and 
not  in  reversion;  but  when  a  power  is  in  general  terms, 
it  must  receive  a  similar  construction ;  for  what  is  ex- 
pressed in  the  one  must  be  understood  in  the  other. 
Here,  there  is  no  evidence  of  an  intention  to  grant  a 
lease  inJuturo;  but  the  power,  in  its  terms,  expressly  im- 
plies that  the  parties  contemplated  an  immediate  lease 
to  be  executed.  The  estate,  too,  was  in  mortgage.  Such 
mortgage  might  be  paid  ofl^  and  it  would  be  productive 
of  the  greatest  inconvenience  to  the  owner  to  be  charged 
with  a  lease  infuturo.  If  such  a  lease  can  be  sustained^ 
any  number,  with  intervals,  may  be  granted ;  besides,  it 
would  tend  to  the  non-improvement  of  the  estate.  On 
general  principles,  therefore,  the  intention  of  the  parties, 
and  former  decisions,  the  lease  in  question  is  void,  as  it 
was  granted  to  commence  injuturo. 


Mr.  Serjt  HuUockf  contra^  insisted  that  the  lease  was 


(a)  5  T.  B.  5er. 
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ft  good  execution  of  the  power.    No  olgecdon  has  beed 

raised  as  to  the  power  of  Drake  or  SpOler  to  grant  a 

leasee  nor  as  to  the  dme  of  its  termination ;  but  it  has  been 

contended  that  the  lease  in  question  is  void,  on  the  sole 

groond  that  it  was  a  lease  in  rerersioo,  and  therefore  a 

defectire  executicMi  of  the  power.    The  mere  canceUo* 

tion  (rf*  a  lease  will  not  defeat  the  estate  created  by  it^ 

Eoe  d.  Berkeley  v.  the  ArdMskop  t^  York{cL).    It  has 

been  said,  that  if  a  power  be  general  in  its  terms,  it  does 

not  authorise  a  lease  to  be  granted  in  reversion.     In  all 

the  cases  that  have  been  dted  for  the  plamtiiF,  there  have 

been  defects  in,  or  radical  objections  to,  the  leases  on 

which  the  questions  have  been  raised,  on  different  grounds, 

and  wholly  beside  the  present  question.  Doe  d.  Palienetf 

V.  Groan  (b)  was  disposed  of  without  argument,  as  it  ap^ 

peared  that  the  rent  reserved  was  not  the  rent  requited 

by  the  power.    In  the  case  of  the  Countess  of  Sussex  v. 

fVrotk  {c)  the  second  lease  exceeded  the  terms  of  the 

power:  so,  FihmUianCt  case  (d),  was  decided  on  the 

construction  of  a  covenant,  and  is  not  applicable  to  the 

present  question.    If  a  person  covenant  to  grant  a  least 

for  twenty-one  years,  it  is  quite  clear  that  such  lease 

most  be  intended  to  operate  immediately,  and  not  to 

commence  at  any  distance  of  dme;  or,  at  all  events,  it 

must  be  executed  within  a  reasonable  time.     Powers  of 

this  description  are  not  to  be  construed  stricdy,  for  Lord 

Keiyon^  in  the  case  of  Pamery  v*  Partington  {e\  said 

that  the  intention  of  the  parties  must  govern  the  Court 

in  construing  the  instrument    The  lease  containing 

the  power  was  executed  by  the  pUundff  himself,  by 

which  Drake  and  Spiller  were  empowered  to  let  the 
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I819.         premises  thereby  granted  for  such  term,  not  exceeding 
Shaw         twenty-one  years,  aa  they  should  think  proper.    That 
V.  was  clearly  a  power  to  grant  a  lease  in  Jitturo.    It  ha« 

Summers.  Jj^^j^  ^^^  ^^^^  it  would  produce  inconvenience  to  die 
owner  if  a  lease  like  the  one  in  question  could  be  granted. 
But  the  power  is  improvident  in  itself;  for  it  is  quite  ira- 
material  whether  Drake  and  Spiller  had  granted  ten  in- 
termediate leases,  each  to  expire  at  intervals,  nam^y,  at 
the  end  of  two  years  successively,  or  whether  they  had 
granted  one  lease,  to  be  determined  at  the  expiration  oT 
twenty  years.  The  dear  intention  of  the  parties  was, 
for  the  plaintiff  to  .enable  the  trustees  to  grant  any  lease 
they  should  think  proper,  provided  it  did  not  exceed 
twenty-one  years.  A  power  to  grant  a  lease  may,  by 
the  particular  wording  of  it,  authorise  a  lease  in  rever- 
sion, although  not  so  expressly  stated,  and  the  estate  is 
not  in  lease  at  the  time  of  the  creation  of  the  power, 
Harpourt  v.  P<fle  (a).  The  lease  granted  to  Edmonds  in 
1807,  for  the  term  of  eleven  years,  from  the  22d  otjidy 
in  that  year,  would  expire  before  the  twenty-one  years 
granted  by  the  power,  and  the  acceptance  of  that  lease 
merely  operated  as  a  surrender  of  the  first.  It  is  not 
dear  that  the  lease  in  question  was  a  lease  in  reversion, 
but  it  has  been  dedded  in  the  case  of  Goodtitk  d. 
Gorges  v.  Funucan  (6),  that  where  the  lease  is  to  take 
eflfect  in  possession  it  will  be  good,  although  the  estate 
is  in  the  possession  of  tenants  from  year  to  year,  or  at 
will,  provided  they,  at  the  time  the  lease  is  granted,  re- 
ceive  directions  to  pay  their  rent  to  the  lessee.  The 
lessees  at  will,  and  from  year  to  year,  in  that  case^  had 
attorned  to  the  lessee  under  the  power;  and  at  the  trial 


(fl)  1  Anders.  373. (b)  2  Doug.  565, 
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it  was  left  to  the  jury,  whether  the  attornment  of  the 
occopierB  to  the  defendant,  in  consequence  of  the  direc 
tioiis  given  them  at  the  time  of  making  the  indenture^ 
did  not  amount  to  a  surrender  by  them,  and  whether 
thcj  were  not  to  be  ccmsidered  as  having  thereby  be^ 
come  .parties  to  the  lease,  and  as  having  put  the  de- 
fendant in  possession  ?  and  they  were  of  that  opinion,  and 
found  a  verdict  accordingly:  so  here,  Stone  agreed  to 
the  canodlation  of  the  first  leasee  which  amounted  to  an 
attorament.     In  Soe  d.  Brune  v.  Prideaux  (a),  Lord 
EOenborougk  held,   <<  That  a  chattel  lease  mig^t  be 
granted,  pending  a  prior  subsisting  one^  provided  it 
were  within  the  limits  of  the  power,  and  provided  it 
gave  no  beneficial  interest  during  the  continuance  of  the 
nbsisting  lease:**  so  here^  the  lease  in  question  vras 
within  the  limits  of  the  power ;  and  his  Lordship,  in 
that  case,  added,  <<  That  the  right  of  granting  a  second 
diattel  lease  was  settled  in  Read  v.  Nashe  {b\  and  recog^ 
nised  as  law  by  Lord  Mansfield  in  the  case  of  Goodtitle 
V.  Fumtcafu''  {c).  For  Lord  Mansfield  there  said,  ^  That 
it  had  been  answered  to  the  objection,  that  the  lease 
there  was  a  lease  in  reversion;  that  if  the  jury  had  not 
£mnd  the  defendant  to  have  been  in  possession,  still 
that  the  lease  would  be  good  as  a  concurrent  lease  ;** 
in  support  of  which  Read  v.  Nashe  was  dted,  and  his 
Lordship  added,  that  the  reason  given  in  that  case  was 
a  strong  one^  viz.  that  the  inheritance  was  not  charged 
in  the  whole  with  more  than  twenty-one  years.    On 
pfindple^  therefore,  and  in  point  of  law,  the  lease  liere 
of  the  21st  of  December^  ISOTy  was  a  valid  leasee  and  a 
good  execution  of  the  power  contained  in  the  indenture 
oSrheSihotDecembery  1798. 


1819- 


8lIAW 

V. 

Summers. 


(tf)  10  £.  R.  184.— *(6)  1  Leon.  148.— (c)  2  Dougl.  573. 
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Mr.  Setjt  Copley^  in  reply,  observed,  that  Doe  d.  Put- 
teneyy.  Cavan  (a)  was  decided  by  the  Court  on  both  the 
questions  raised  for  the  plidntiff  in  that  case.  FUrwilr 
UanC%  case  {b)  is  illustrative  of  the  construction  of  a 
power,  where  a  lease  is  to  be  granted  for  twenty-one 
years  indefinitely,  as  it  was  there  resolved  that  such 
lease  must  be  made  presently,  and  not  iujuiuro.  The 
case  of  the  Countess  of  Susses  v.  Wroth  (c),  was  there 
cited  as  containing  observations  applicable  to,  and  iH 
illustration  of  the  latter.  Nothing  here  turns  on  the 
first  lease  containing  a  power  to  lease  injuiuro;  for 
although  the  plaintiff  gave  validity  to  that  lease  by 
being  a  party,  to  it,  still  he  did  not  mean  th^  such 
'  power  should  extend  to  fiiture  leases.  If  the  question 
here  depended  on  the  terms  of  the  power,  the  intention 
of  the  parties  must  be  looked  at;  for  the  Court  cannot 
go  out  of  the  deed  itself,  unless  there  be  some  direct  evU 
dence  of  the  intention  of  the  parties,  as  in  Coventty  v. 
CovetUry  (d).  The  case  of  Harcourt  v.  Poak  (e)  was 
decided  on  the  particular  wording  of  the  power.  In 
QoodtUle  d.  Charges  v,  Funucan  {/)  there  was  a  power 
fi>r  the  tenants  for  life  to  grant  leases,  when  they  should 
be  in  actual  possession  of  the  premises  settled ;  and  it 
was  there  contended,  that  Lord  Ferrersr  the  lessor  at 
the  time  of  the  demise  made  by  him,  could  not  grant  an 
immediate  lease  in  possession,  because  part  of  the  pre- 
mises were  then  let  under  an  express  agreement  (or  a 
term  of  which  several  months  were  then  to  run ;  and 
though  the  rest  were  stated  to  have  been  in  the  hands  of 
tenants  at  will,  yet  as  the  law  then  stood,  that  they  must 
be  considered  as  tenants  from  year  to  year.  But  not 
only  the  lessees  at  will,  but  those  from  year  to  year, 


(fl)  5  T.R.567. (6)  6Rfp.32. (c)  Cro.EH%.£. 

{</)  X  Com.  312.*-^(f}  1  jitidcri.  j;3.— (/)  2  Doug.  565. 
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had  in  that  case  attorned    to  the  lessee  under  the 
power,  and  Lord  Chief  Baron  ^jfire  left  it  to  the  jury 
at  the  trial,  whether  the  attornment  by  such  tenants  did 
not  amount  to  a  surrender,  and  they  found  that  by  the 
attonunent  of  such  occupiers  to  the  defendant  they  sur- 
rendered thdr  interest.    But  this  is  not  the  case  of  a 
lease  in  possession.    The  doctrine  laid  down  by  Lord 
tUenbcrough  in  Boe  d.  Bmne  v.  Prideaux  (a),  and  relied 
on  for  the  defendant  in  this  case,  might  be  considered  as 
amere  obiter  dictum,  for  his  Lordship  there  stated  the 
distinction  to  be^  that  a  chattel  lease  might  be  granted, 
pending  a  prior  subsisting  one,  provided  it  were  within 
the  limits  of  the  power;  but  that  so  long  as  there  was  a 
firediold  lease  in  esse,  a  second  freehold  lease  could  not 
be  granted.     But  that  case  is  not  applicable  to  the  pre* 
tent;  for  here  the  interest  in  the  former  lease  was  de- 
ttroyed,  and  the  latter  ratified  its  cancellation.    The 
latter,  therefore^  was  clearly  a  lease  injuturo^  and 
there  was  no  prior  lease  subsisting  at  the  time  it  waa 
made.    As  the  power  in  the  former  lease  was  general  in 
its  terms,  it  could  only  apply  to  leases  in  possession  ]  and, 
as  in  FiitwiUiam^s  case  (6),  it  was  resolved  that  a  contract 
for  a  lease  for  an  indefinite  number  of  years  must  be 
made  presendy,  and  not  in  Jiduro— a  fortiori  will  that 
rule  apply  to  powers  to  grant  leases,  which  must  be 
atricdy  pursued,  both  in  form  and  in  substance. 


1819* 

Shaw 

SuMMias. 


The  following  certificate  was  afterwards  sent  to  the 
Master  of  the  Rolls: 

*'  We  have  heard  this  case  argued  by  counsel,  and 
bare  considered  it;  and  we  are  of  opinion,  that  the 


(a)  10  £.  ii.  184. {h)  6  Rfp.  33. 
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SUMMEES. 


lease  made  to  the  said  Jame^  Edmonds,  by  the  indenture 
of  the  25th  oi  December,  1807,  is  not  a  good  lease  under 
the  power  contained  in  the  indenture  of  the  5th  of  De- 
cember,  1798. 

«  R.  Dallas, 
Feb.  25,  1819.  «  J.  A.  Park, 

«  J.  BORROUGH, 
"  J.  RiCHARDSOK.'' 


Wednesday, 
April  26. 


Sir  John  Swinburne  and  Wife^  plaindfis;  Swinburne, 
defordant. 


If  there  be  two 
pradpes  to  a 
fine,  and  the 
premises  be 
described  in 
the  one  as 
manors,  tithes, 
and  tenements, 
and  in  the 
other  as  tene- 
ments only  : — 
The  Court  will 
not  allow  the 
fine  to  pass. 


Mr.  Serjeant  Htdlock  moved  that  this  fine  might  now 
pass,  notwithstanding  there  might  be  a  ifiistake  in  the 
concord.  There  had  been  two  pnedpes;  one  for  Essex, 
and  another  for  Southampton.  In  the  first,  the  premises 
intended  to  pass,  were  described  as  manors,  tithes,  and 
tenements,  and  in  the  second  as  tenements  only.  He 
observed  that  the  only  doubt  was,  whether  the  manors, 
tithes,  and  tenements  were  confined  to  that  pracipe 
alone,  or  could  be  extended  to  the  latter  also.  •  He  sub- 
mitted that  the  word  tenements  alone  would  have  been 
sufficient  in  the  former  pracipe,  and  that  <^  manors  and 
tithes'*  might  be  rejected  as  surplusage. 


But  the  Court  held,  that  as  the  concord  recited  both 
the  precipes,  and  the  words  '<  manors  and  tithes*'  were 
only  to  be  found  in  one  of  them,  that  the  fine  should  be 
r&-acknowledged,  and  that  if  any  difficulty  arose  on  such 
re-acknowledgment,  that  it  might  be  then  mentioned  to 
tlie  Court. 
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Watkins  V.  Hewlett.  Wednesday, 

April  28. 

This  was  was  an  acdon  of  assumpsit^  on  the  common  An  instrument 
mcmey  counts,  and  brought  by  the  plaintiff  to  reooror  &^^^  ^Y  ^^ 
the  sum  of  ^SS,  paid  by  him  to  the  defendant,  as  an  p^^  ^  ^^^ 
oreneer  of  the  poor  of  the  parish  oiHijrfidd^  to  indem*  reputed  father 
nify  that  parish  against  the  expenses  that  might  be  in*  ehHd^stiuIn 
cmrred  by  the  birth  of  a  bastard  child,  of  which  the  that  he  had 
phmtiff  was  the  reputed  father,  and  which  was  likely  to  received  a  sum 
beciHne  chargeable  to  the  parish.     At  the  trial  of  the  ^^  latter  by  a 
cauw  before  Lord  Chief  Justice  Dallas^  at  Guildhall,  at  bill  of  ex- 
Ihe  nttuigs  after  the  last  term,   it  appeared  that  the  ablTffterXte, 
dHld  died  a  lew  days  after  its  birth,  and  9S  the  parish  and  which, 

had  incurred  no  expense,  it  was  insisted  for  the  plahuiff  ^l^en  paid, 
.     ,  .  ,    ,  -  _  ,  ,        would  exone- 

«  tlHit  he  was  entitled  to  recover.     In  order  to  shew  that  ^ ^^^^  him  from 

^  he  had  paid  the  above  sum  to  the  defendant,  as  over-  the  expenses 

«er,  the  following  document  was  given  in  evidence :  bir^h  aiuf  mahi- 

tenance  of  such 

J  «RecciTed,  the  1st  of  My,  1818,  of  Mr.  Watkim,  «^*"^«^.»  ^^^s  n®^ 

f  7  jr7  7  »  require  an 

I  the  sum  of  £S6y  by  a  bill  of  exchange,  payable  at  two  agreement 

t  months  after  date,  which,  when  paid,  will  exonerate  him  fctamp  within 

J  from  the  expenses  attending  the  birth  of  an  iUegitimate  ^  j  g^fschedule 

f  child,  to  which  he  is  now  chargeable.''  part  l ;  but  a 

^  receipt  stamp 

{  Signed  by  the  defendant,  as  oveneer.      ;*„»S  a  docu5'*' 


ment. 


It  was  also  proved  that  the  defendant  had  indorsed 
tbis  bin  of  exchange,  and  that  it  was  paid  by  the 
plamtiff  when  due.  On  the  production  of  the  above  in- 
strument, it  was  discovered  that  it  bore  only  a  receipt 
itamp,  when  it  was  submitted  that  such  stamp  was  in- 

▼OL.  III.  Q 
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leig. 


Watkins 
Hewlett. 


sufficient,  as  by  the  55  Geo.  9.  c.  184,  Schedule  part  1  (a), 
an  agreement  stamp  was  necessary,  and  that,  conse- 
quently, the  plaintiff  could  not  maintain  this  action. 
His  Lordship,  however,  was  of  opinion,  that  a  receipt 
stamp  was  sufficient,  and  the  jury  accordingly  found  a 
verdict  for  the  plaintiff;  but  the  point  was  re^rved  for 
the  consideration  of  the  Court. 

Mr.  Seijt.  HuUock  ^now  applied  for  a  rule  niii,  that 
this  verdict  might  be  set  aside,  and  a  nonsuit  entered ;  and 
insisted,  that  as  the  instrument  in  question  was  offered  as 
evidence  of  a  contract,  and  was  the  only  document  to 
prove  the  receipt  of  the  money  by  the  defendant^  and  on 
which  alone  the  plaintiff  could  recover,  that  it  required 
an  agreement  stamp  as  a  memorandum  or  minute  of 
an  agreement  within  the  55  Geo»  3.  c.  184,  and  observed, 
that  wherever  an  instrument  expressed  terms  ultra  a  re- 
ceipt, that  it  must  be  considered  as  a  memorandum  for  an 
agreonent,  and  therefore  requiring  an  agreement  stamp. 


Lord  Chief  Justice  Dallas. — ^The  instrument  g^ven 
by  the  defendant  to  the  plaintiff  acknowledged  that  the 
former  had  received  a  certain  sum  from  the  latter,  by  a 
bill  of  exchange,  which,  when  paid,,  would  discharge  the 
plaintiff  in  totS,  or  amount  to  a  receipt  in  full  for  all  the 


(a)  By  which,  an  agreement,  or  any  minute  or  memoran- 
dum of  an  agreement,  made  in  England^  under  hand  only, 
or  made  in  Scotland^  without  any  clause  of  registration  (and 
not  othervoise  charged  in  that  Schedule,  nor  expressly  exempted 
from  all  stamp  duty)^  where  the  matter  thereof  shall  be  of 
the  value  of  c£20,  or  upwards,  whether  the  same  shall  be 
only  evidence  of  a  contract,  or  obligatory  upon  the  parties, 
from  its  being  a  written  instrument,  together  with  every 
schedule,  receipt,  or  other  matter  put  or  indorsed  thereon. 
Or  annexed  thereto  j — an  agreement  stamp  is  necessary, 
according  to  the  number  of  words  such  instrument  aiay 
contain. 
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charges  he  might  thereafter  be  liable  to,  in  respect  of 
the  birth  of  an  ill^timate  child,  I  therefore  thought, 
at  the  trial,  that  this  might  be  considered  as  a  receipt; 
and,  consequently,  that  it  did  not  require  an  agreement 
stamp  within  the  55  Geo.  S.  c.  184.  Sched.  part  1. 


iSig. 


Watkims 

V. 

Hewlett. 


Mr.  Justice  Paek  concurred. 

Mr^  Justice  Buerough.— As  the  child  died  immedi- 
ately after  its  birth,  without  any  expense  being  incurred 
by  die  parish,  the  plaintiff  was  legally  entitled  to  recover 
this  sum  from  the  defendant;  and  the  right  to  recover 
did  not  proceed  on  a  contract,  but  on  the  tacts  which 
occurred  subsequent  to  the  payment,  namely,  the  birth 
and  death  of  the  child. 

Mr.  Justice  Richardson. — If  a  receipt  for  c£500  be 
g^ven  by  an  individual  to  a  builder,  who  has  acknow- 
ledged to  have  recdved  it  for  a  house  to  be  built,  can  it 
be  contended  that  such  an  instrument  requires  an  agree- 
ment stamp?  The  present  action  could  not  have  been 
sustained  on  an  agreement  The  document  given  by  the 
defendant  to  the  plaintiff  was,  in  &ct,  a  receipt,  to  shew 
that  the  former  had  received  a  certain  sum  of  money  on 
account  of  an  illegitimate  child,  for  the  expenses  of 
maintaining  which  the  plaintiff  might  be  liable.  If  the 
child  were  not  bom,  the  plaintiff  was  clearly  and  legally 
entitled  to  recover  back  the  whole  of  the  mon^  fix>m  the 

defendant 

Rule  refused  (a). 


{a)  That  the  plaintiff  is  entitled,  by  law,  to  recover  under 
the  circumstances  of  this  case,  see  Tatxmson  v.  Wilson,  1  Camp. 
396 ;  Sianiforth  v.  Siagga^  1  Camp.  SQB,  n. ;  Rex  v.  Martin^ 
2  Camp.  268 ;  Cole  v.  Gower,  6  East^  110;  Middlekam  v.  Bel- 
lamy, I  Mauk  and  Set.  310. 
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Saturday,  BOXVELLOW  v.  STEWARD. 

May  1. 

A  declaration  This  was  an  action  on  a  bail-bond,  and  brooglit  against 

on  a  bail-bond,  ^he  defendant  by  the  plaintiff,  as  assignee  of  the  Sheriff  of 

the  condition,  ^ssex.     The  declaration  stated,  that  the  defendant,  by 

stated^  that  if  his  writing  obligatory,  acknowledged  himself  to  be  hdd 

Ihoulfajjea!  and  firmly  bound  to  the  pkintiff,  as  sheriff,  in  the  sum  of 

to  answer  the  <£88,  to  be  paid  to  the  said  sheriff,  &c«  with  a  certain 

plaintiff,  "  ac-  condition  thereunder  written,  that  if  the  defendant  should 

custom  of  his  appear  before  the  Justices  of  our  Lord  the  King  at  IVesi' 

Majesty* s  Court  minster,  in  fifteen  days  oi  Easter,  to  answer  to  thfe  said 

l^tfwcT"  here  pla^^^^ffj  according  to  the  custom  of  his  Majesties  Court  of 

the  obligation  Common  Bench,  here,  in  a  certain  plea  of  trespass  on  the 

should  be  void,  ^^^^^  mi^ovl  promises,  to  the  damage  of  the  plaintiff  of 

tion  of  the  <£40,  then  that  the  obligation  should  be  void,  and  of  no 

bond,  the  force. — At  the  trial  of  the  cause  before  Mr.  Justice  Parky 

were  omitted :  *^  *^®  ^^  assizes  at  Chelmsford,  on  the  production  of  the 

Hdd,  that  this  bond,  it  appeared  that  it  did  not  contain,  in  the  con* 

was  no  vari-       ^iticm,  the  words  «  accordinir  to  the  custom  of  his  Ma- 

ance,  as  it  was  ^ 

only  necessary  jest/^s  Court  of  Common  Bench,**  as  stated  in  the  de- 

to  set  out  the     elaration ;  when  it  was  objected,  for  the  defimdant,  that 
according  to      ^^  omission  was  a  fiital  variance,  as  the  declaration 
its  legal  effect,    affected  to  set  forth  the  condition  verbatim-    The  learned 
Judge,  however,  refused  to  nonsuit  the  plaintiff,  but  di- 
rected the  jury  to  find  a  verdict  for  him,  with  liberty  for 
the  defendant  to  move  to  enter  a  nonsuit. 

Mr.  Serjeant  Blosset  now  moved  for  a  rule  nisi,  to  set 
aside  this  verdict;  and  that,  instead  thereof,  a  nonsuit 
might  be  entered ;  and  that  the  plaintiff,  at  the  time  of 
shewing  cause  against  this  rule,  might  be  ordered  to  pro- 
duce the  bail-bond  mentioned  in  the  declaration.  He 
submitted  that  the  variance  was  fatal,  and  relied  on  the 


iM  THS  nrrr-HiNTU  year  or  gko.  in. 

case  cS Stiles  v.  Rawlins  (a),  which  was  an  action  for  a 
ftlse  return,  where  the  declaration,  in  setting  out  a  writ 
aijlerifaciasj  stated  the  indorsemoit  to  levy  jSGOO,  to- 
gether with  the  sheriff's  poundage,  officers'  fees,  and 
ctker  legal  charges  and  incidental  expenses  attending 
ike  ley;  and  the  writ  given  in  evidence  was  indorsed 
to  levy  .£600,  together  with  the  sheriff's  .poundage^ 
cffioers'  fees,  &C :  this  was  held  to  be  a  fiital  variance. 

He  admitted  that  there  was  a  distinction  between  set- 
ting out  a  deed  according  to  the  legal  efiect,  and  setting 
out  a  condition  on  oyer;  but  observed,  that  there  was 
no  aathority  to  shew  that  a  condition  of  a  bail-bond 
ooold  be  set  out  aoooiding  to  the  l^gal  eflbct — But, 
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Hie  CSourt  held,  that  the  objection  was  immaterial, 
and  that  it  must  be  inferred  that  the  defendant  was  to 
unwer  the  plaintiff  according  to  the  custom  of  the  Court : 
and  that  the  declaration  need  not  set  out  the  condition 
tvrtoim,  but  only  according  to  its  legal  effect 

Rule  refused. 


(a)  5  Eip.  Ni.  Pri.  Cos.  133.    See  also  fFawgh  v.  Bum- 
^,  I  Marsh.  214. 
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Saturday, 
May  1. 

In  an  action 
for  not  setting 
out  tithe§, 
where  the  de« 
fendant  had 
been  under  a 
pecuniary  com- 
position with 
the  plaintiiT. 
He/(/,  that  parol 
evidence  of  the 
defendant, 
Btatin^  his 
rei'usal  to 
pay,  and  that 
there  was  a 
modus  in  the 
parish,  and 
denying  the 
plaintiff's  right 
to  take  tithes, 
IS  sufficient  to 
determine  such 
composition, 
without  any 
agreement  or 
notice  for  that 
purpose. 


Bower,  clerk,  v.  Major. 

This  was  an  action  of  debt  on  the   statute  2  and  S 
Edward  6.  c.  13.  s.  1.  for  not  setting  out  tithes. — At  the 
trial  of  the  cause  before  Mr.  Justice  Best,  at  the  last 
assizes  at  Taunton,  it  appeared  that  the  plaintiff  was  the 
rector  of  Staple  Fitzpayne,  and  that  previously  to  the 
commencement  of  the  present  action,  the  defendant  had 
been  under  a  pecuniary  composition  with  him  for  all  his 
tithes;  and  the  only  question  was,  whether  that  com- 
position had  been  determined.     There  was  no  evidence 
of  its  determination,  either  by  agreement  or  notice;  but 
the  plaintiff,  in  order  to  shew  that  he  had  a  right  to 
recover  the  treble  valuer  without  a  notice  in  writing, 
called  a  witness,  who  proved  that  th«  defendant,  in  a 
conversation  with  him,  stated,  as  a  reason  of  his  refusal 
to  pay  the  tithes,  <<  That  he  was  certain  there  was  a 
modus  in  the  parish,   and  that  he  was  not,  therrfore, 
bound  to  set  them  out;  and  he  also  denied  the  plaintiff's 
right  to  take  them;"   when  it  was  objected   for  the 
defendant,   that  although  he  had  verbally  denied  the 
plaintiff's  right,  still  that  a  notice  was  absolutely  ne* 
cessary  to  determine  the  composition.      The  learned 
Judge,  however,  was  of  opinion  that  such  denial  of  the 
plaintiff's  tide  was  sufficient;  but  as  no  case  was  cited 
as  an  authority,  in  support  of  the  objection,  and  as  he 
thought  it  was  a  new  point,  he  reserved  the  question  for 
the  consideration  of  the  Court.    The  jury  accordingly 
found  a  verdict  for  the  plaintiff. 


Mr.  Seijt.  Pell  now  moved  for  a  new  trial,  on  the 
above  objection.  But, 
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The  Court  were  clearly  of  opinion,  that  the  refusal  of  I8i9. 

the  defendant  to  pay,  and  the  reasons  he  had  assigned  ^"^^ 

for  so  doings  were  quite  inconsistent  with  the  compo-  v. 

siticm,  and  were  of  themselves  a  sufficient  notice  of  its  Major. 
deienninatiQn. 

Rule  refused. 


TouissANT  V.  Darlam.  Saturday, 

May  1. 

This  was  an  action  on  the  case,  and  brought  against  The  plaintiff 
the  defendant,  a  wine-cooper,  for  fraudulently  changing  ^"ant^of* 
some  wine,   which  the  plaintiff  had  entrusted  her  to  wine,  for  which 
convey  from  Hampstead  to  London.     At  the  trial  of  ^®  P*'**  '**®  . 
the  cause  before  Lord  Chief  Justice  Dallas,  at  the  sit-  ^^g  accord- 
tings  at  Westminster,  after  the  last  term,  it  appeared  that  ingly  removed 
die  plaintiff  had  purchased  a  quantity  of  wine  at  a  quay,  ^^  afterwards 
for  which  he  had  paid  the  duty;  and  that  it  was  ac-  disposed  of 
cordingly  removed  to  his  cellar  at  Hampstead.    That  P^""*  of  it  to  a 
hanng  remained  there  some  time,  a  friend  of  his  in  employed  the 
London  proposed  to  take  part  of  it,  to  which  the  plaintiff  defendant  to 
acceded,  and  the  defendant  was  in  consequence  employed  pfoml^'  d'to^ 
to  remove  it;  and  that  she  undertook  to  get  a  proper  obtain  a  per- 
permit  for  that  purpose.     Part  of  it  was  accordingly  ™'^  ^^^      L, 

defendant's 
servant  changed  the  wine  during  its  transfer.    HeM,  that  the  plaintiff  was 
entided  to  recover,  although  the  defence  relied  on  was,  that  the  removal  took 
place  contrary  to  the  Excise  laws. 

Qu€ere^  Whether  a  private  individual,  having  sold  wine  to  a  third  person, 
for  which  he  had  paid  the  duties,  and  which  constituted  part  of  his  stock, 
can  remove  such  wine  without  taking  out  a  licence  for  that  purpose  ? 

Qtuere,  also,  Whether  such  individual  can  remove  wine,  so  sold,  under 
the  26  Geo.  3.  c.  59.  s.  33.  although  he  might  have  obtained  a  permit  for  so 
doing? 
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181  g.  delivered  in  London,  bat  twelve  dozen  were  left  at  the 

^  ^^""'^  defendant's  house,  as  it  was  said  that  it  was  too  hite  in 

TOUISSANT       ,  .  /-.         _  ._  _       _       ,  .     .^  . 

9^  the  evening  to  deliver  the  residue.     For  the  plaintiff^  it 

Darlam.  ^as  proved,  that  either  the  defendant  or  her  foreman 
changed  the  wine  left  at  her  house  during  the  night,  and 
that  on  the  following  morning  she  sent  the  like  quantity, 
of  a  very  inferior  description.  His  Lordship,  considering 
that  tliis  was  a  gross  breach  of  trust,  directed  the  jury  to 
find  a  verdict  for  the  plaintiff,  which  they  accordingly  did. 
Mr.  Seijt.  Lens  now  moved  for  a  rule  to  shew  cause 
why  this  verdict  should  not  be  set  aside,  and  a  nonsuit 
entered,  on  the  ground  that  a  private  individual  could 
not  remove  wine,  which  constituted  a  part  of  his  stock,  and 
which  he  had  disposed  of  to  another,  without  taking  out  a 
licence  for  that  purpose :  That  the  transfer  of  wines  was 
regulated  by  the  Excise  laws ;  and  that  the  wine  in  ques- 
tion could  not  have  been  removed  at  all,  as  no  permit 
would  have  been  granted  foe  that  ptlrpose :  That  a  pri- 
vate person  could  not,  as  a  vendor,  dispose  of  wine  which 
he  had  previously  purchased,  and  that  he  was  merely 
empowered  to  give  it  away  or  remove  it,  by  permit,  from 
one  of  his  own  cellars  to  another :  That  by  the  26  Geo.  3. 
c  59.  ss.  8.  and  11.  no  private  person  could  sell  wine; 
that  none  but  wholesale  or  retail  dealers  could  so  do, 
who  were  not  empowered  to  transfer  such  wine  without 
having  first  obtained  a  licence  for  that  purpose;  and  that 
by  section  33  (a),  a  private  person  (not  being  such  dealer) 

(a)  By  which  it  is  enacted,  "  That  where  any  person,  not 
being  a  dealer  in,  or  seller  of  foreign  wine,  either  by  whole- 
sale or  by  retail,  shall  have  occasion  to  remove  any  such 
wine  from  any  part  of  this  kingdom  to  any  other  part  thereof, 
it  shall  be  lawful  for  the  officer  or  officers  of  Excise  of  the 
respective  divisions  in  which  the  place  from  whence  such 
wine  is  intended  to  be  removed  shall  be  situate,  upon  euch 
person^  or  his  kHown  servant,  proving  to  the  satisfaction  of 
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oonld  not  remove  wine  which  he  had  sold,  although  he 
mij^t  haye  obtained  a  pennit  for  so  doing.  [Mr.  Justice 
Pari.— The  10th  section  of  the  S6  Geo,  3.  empowers 
auctioneers  to  sell  wine  by  auction,  on  proof  of  the  duty 
baving  been  paid.]  The  only  mode  by  which  privateindi- 
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the  respective  commissioners  of  Excise^  or  of  the  collector 
or  supervisor  of  Excise,  of  the  collection  or  district  in  which 
the  place  from  whence  such  wine  is  intended  to  be  removed 
b  situate,  that  all  the  duties  for  such  wine  have  been  fully 
paid,  and  upon  a  rcouest  note  in  writing,  made  and  sent  or 
delivered  to  such  officers  of  Excise,  authorised  to  grant  a 
pennit  thereupon,  under  and  by  virtue  of  that  act,  specify- 
ing the  quantity  of  each  sort  of  such  foreign  wine  intended 
to  be  removed,  and  for  the  removal  of  which  such  permit  is 
required ;  and  if  such  wine  be  French  wine,  whether  the 
same  is  French  red  wine,  or  French  white  wine ;  or  in  case 
such  wine  h  not  French  wine,  whether  the  same  is  foreign 
red  wine,  not  French ;  or  foreign  white  wine,  not  French ; 
and  also  the  number  and  contents  of  the  casks,  bottles,  jars, 
or  vessels  containing  the  same ;  and,  likewise,  whether  the 
same  is  to  be  removed  by  land  or  by  water,  and  by  what 
mode  of  conveyance  such  wine  is  intended  to  be  sent,  to 
^ive  and  grant,  without  fee  or  reward,  a  permit  or  permits 
m  writing,  signed  by  such  officer  or  officers^  expressing  the 
quantity  of  such  wine  so  to  be  removed,  distinguishing  in 
BQcb  permit  such  foreign  wines  from  each  other,  according 
to  the  denominations  thereof  specified  in  such  Request  note, 
according  to  the  directions  of  this  act ;  and  expressing  the 
name  and  names  of  the  person  or  persons  from  whom  the 
same  is  intended  to  be  removed,  and  to  whom  the  same  is 
to  be  removed  :  and  that  the  duty  of  such  wine  so  intended 
to  be  removed  has  been  paid,  or  that  the  same  hath  been 
condemned  as  forfeited,  or  was  part  of  the  stock  of  some 
dealer  or  dealers,  or  seller  or  sellers  of  foreign  wines  by 
wholesale,  of  which  an  account  hath  been  delivered  to  the 
office  of  Excise,  pursuant  to  this  act.    And  all  officers  of 
Excise  granting  or  giving  such  permit  or  permits,  shall  limit 
and  express  therein  the  time  within  which  such  wine,  in  such 
pennit  or  permits  mentioned,  shall  be  removed  from  and  out 
of  the  possession  of  the  persons  taking  out  such  permit  or 
permits;  and  also  the  tiuie  within  which  such  wine  shall  be 
delivered  and  received  into  the  possession  of  the  person  or 
persons,  respectively,  to  whom  the  same  is  so  permitted  to 
be  sent ;  and  all  such  foreign  wine  which  shall  be  removed 
under  a  description  not  conformable  to  this  act,  or  under  a 
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viduals  can  sell  wine  is  by  public  auction.  Executors 
and  assignees  may  thus  publicly  dispose  of  the  property 
of  the  deceased  or  bankrupt :  but  in  this  case  the  plaintiff 
had  no  Ucence^  nor  was  the  wine  publicly  sold;  and 
as  both  he  and  tlie  defendant  were  concerned  in  an 
illegal  contract,  he  is  not  entitled  to  recover,  although 
he  has  acted  inadvertently  and  incautiously;  both  par- 
ties are,  therefore,  in  pari  delicto.  He  also  submitted, 
that  no  suspicion  could  arise  as  to  the  defendant  bang 
privy  to  the  transaction,  as  it  appeared  in  evidence  that 
the  wine  was  changed  by  her  foremaui  or  servant,  with- 
out her  knowledge. 

Lord  Chief  Justice  Dallas.— I  am  clearly  of  opinion 
that,  under  the  circumstances  of  this  case,  the  plaintiff 
is  entitled  to  recover.  When  the  wine  was  imported  it 
was  regularly  taken  on  the  quay,  and  a  respectable  wine- 
merchant  proved  that  the  plaintiff  purchased  it  and  paid 
the  duties.  There  was,  therefore^  no  intendon  on  his 
part  to  defraud  the  revenue.  It  was  proposed,  after  its 
removal  to  Hampsteady  that  a  friend  of  the  plainti£^ 
residing  in  town,  should  take  part  of  it  The  defendant 
was  not  only  employed  by  the  plaintiff  to  remove  it  from 
one  place  to  the  other,  but  she  dso  undertook  to  procure 
a  proper  permit  for  that  purpose.  Besides,  there  was  no 
evidence  to  shew  that  the  plaindff  had  sold  this  wine, 
but  merely  that  he  had  entrusted  the  defendant  to  convey 
it.  It  was  further  proved,  that  the  same  wine  was  re- 
ceived by  the  defendant's  servants,  as  the  plaintiff  had 


false  description,  together  with  the  casks^  bottles,  jars,  ves- 
sels, and  other  puckages  containing  the  same,  and  the 
horses,  cattle,  carts^  boats,  barges,  and  other  carriages  used 
in  the  removal  or  carriage  thereof,  shall  be  forfeited  and 
lost,  and  shall  and  may  be  seized  by  any  officer  or  officers  of 
the  Excise. 
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pnrdiefled,  and  that  it  was  in  her  citody  akae  until  it 
wm  detifcwtd  in  Ixmdon ;  and  that  her  foreman  liad 
changed  it  during  the  time  it  remained  at  her  house. 
When  the  plaiadff  tasted  the  wine  which  was  substituted, 
he  discovered  the  fraud,  and  the  former  part  which  had 
been  duly  delivered  corresponded  with  the  wine  which 
he  had  sent ;  but  the  twelve  dozen  in  question  was  not 
only  adulterated,  but  absolutely  pernicious  and  unwhole- 
some. The  defendant  had  nothing  to  do  with  the  pur- 
chase^ or  the  terms  on  which  the  wine  was  disposed  of. 
The  wine  in  question  was  delayed  by  some  pretext  nearly 
two  hours  on  the  road,  when  it  was  said  that  it  was  too 
late  to  deliver  it  that  evening,  when  it  was  deposited  at 
the  defendant's  house,  and  there  changed.  I  am,  ther^ 
fore^  surprised  that  the  defendant  should  have  ventured 
to  make  this  application  to  the  Court. 


1819. 
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Mr.  Justice  Park. — I  am  of  the  same  opinion.  There 
is  not  even  a  colourable  pretence  to  set  aside  this  verdict. 
Supposing  a  gentleman  has  a  quantity  of  excellent  wine 
in  his  cellar,  and  he  wishes  to  make  a  present  to  his 
fnend,  and  for  that  purpose  employs  a  person  to  carry 
it;  if  such  person  misuse  or  change  it,  is  he  not  liable  to 
an  action,  and  what  defence  could  be  set  up,  unless  the 
wine  had  been  actually  seized  by  an  excise  officer?  But 
it  did  not  appear  in  evidence  that  this  wine  was  sold ;  and 
if  it  were  a  gift,  it  might  be  legally  removed. 

Mr.  Justice  Burrough. — ^This  wine  was  not  seized; 
and  I  therefore  think  that  the  Excise  laws  are  entirely 
out  of  the  question. 


Mr.  Justice  RiCHARDS0N.*-It  has  been  admitted  that 
a  ^  of  wine  is  lawful.    It  does  not  appear  here  that 
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this  was  an  illegal  transfer.  Besides,  the  plaintiff  had 
purchased  the  wine,  and  paid  the  duties  claimed  by  the 
Excise  for  it,  brfore  he  entered  into  any  contract  with 
the  defendant  for  its  removal 

Rule  refused  (a). 


(a)  See  Hodgson  v.  Temple,  I  Marsh.  5.  S.  C.  5  Taunt.  181. 


Saturdsy, 
May  1. 

The  Court 
mil  not  grant 
an  attachment 
against  a  wit- 
ness for  dis- 
obedience to  a 
subpoena, 
unless  the 
affidavit  state 
that  he  was 
duly  called  at 
the  trial. 


Malcolm  v.  Rat. 

Mr.  Serjt  Frere  on  the  first  day  of  this  term  moved 
for  on  attachment  against  one  of  the  defendant's  wit- 
nesses in  this  cause,  for  not  obeying  a  subpoena.  It 
appeared,  by  affidavit,  that  the  witness  was  in  Court  at 
the  trial;  and  hearuig  the  plaintiff's  counsel,  in  his  ad- 
dress to  the  jury,  state,  that  the  plaintiff  must  be  non- 
suited without  his  testimony,  he  immediatdy  left  the 
Court,  and  has  not  since  been  heard  of.  But  as  the 
affidavit  did  not  state  that  the  witness  was  called  on  his 
subpoena,  the  Court  thought  it  insufficient,  and  ordered 
it  to  be  amended  in  that  respect;  although  the  derk 
of  the  Court  had  indorsed  on  the  subpoena  that  the 
witness  had  been  duly  called.  On  this  day  an  amended 
affidavit  was  produced,  which  stated  that  the  witness  was 
duly  called  on  his  subpoena  at  the  trial,  when  the  Court 

Allowed  the  attachment 
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Godson  Gent^  one,  &c  o.  Home.  ^MaJ^i?' 

This  was  an  action  for  a  libels  and  tried  before  Mr.  The  plaintiff. 
Justice  Bichm-dson,  at  the  last  assizes  at  Worcester.—  J^"emdoyed 
The  plaintiff  is  an  attorney,  and  was  employed  by  a  by  A.  to  bring 
person  called  Nash  to  bring  an  action  against  the  exe-  ^  ?^^|®!^ 
caters  of  one  Wilden.    The  defendant  was  commissioned  i^e  defendant 
to  adjust  andP  settle  the  executors'  accounts,  and  on  ^a*  commis- 
bearing  that  an  action  was  about  to  be  commenced,  he  f^t  B.'s^ac-* 
wrote  NaA  the  following  letter,  to  warn  him  of  the  counts,  and 
oQQsequences:  finding  that  an 

^  action  was 

about  to  be 

"  Sir,  commenced 

"  To  my  great  astonishment,  Mr.  Giles^  (one  of  the  ^\he  plaintiff, 

executors  of  the  late  Mr.  Wilden)  informs  me  that  you  wrote  a  letter 

hare  employed  Mr.  Stephen  Godson^  of  Worcester^  to  ^^i^'f^]^^^^^ 

troable  hinl  for  the  debt  due  to  you  from  the  estate  of  ing  the  plaintiff 

Mr.  Wilden:  and  as  I  much  resped  you,  I  would  wish  to  sue,  and  con- 

eluded  bv  sav* 
you  to  well  consider  what  you  are  doing,  as  Mr*  Giles  \^^^  t*  if  you 

has  employed  an  attorney  to  give  an  appearance  to  the  ^m  be  misled 

eopy  of  a  writ  served  upon  him,  that  now  must  come  to  vhoo,fiv^con^ 

trial,  and  you  should  understand  that  you  have  no  power  aiders  his  own 

to  take  such  proceedinirs  asainst  an  executor  within  the  ^".^'f  ^^'  J^^ 
,    ,  ,  M,  «    ,  ^»ll  have  to 

death  year,  consequently  you  will  find  to  your  sorrow  repent  it:,  you 

that  you  will  be  cast,  and  the  law  charges  will  very  may  think 

greatly  lessen  your  money,  without  any  advantage  to  once"o^dered^^ 

yon,  but  will,  on  the  other  hand,  make  you  appear  very  your  attorney 

tionWesomc.    If  you  will  be  misled  by  an  attorney,  ^  ^^^^J^m 

not  do  any  more 
vithout  your  further  orders,  but  if  yon  once  set  him  about  it,  he  will  go  to 
any  length  without  further  orders." — In  an  action  for  a  libel : — Held^  that 
it  was  properly  left  to  the  jury  whether  this  letter  applied  to  the  plaintiff  in- 
diridiuuly,  or  to  the  profession  at  large,  and  that  it  was  unnecessary  to  direct 
them  to  find  whether  it  were  a  confidential  or  malicious  communication. 
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who  only  considers  his  own  interest,  you  will  have  to 
repent  it :  you  may  think  when  you  have  once  ordered 
your  attorney  to  write  to  Mr.  Giles,  he  would  not  do 
any  more  without  your  further  orders,  but  if  you  once 
set  him  about  it,  he  will  go  to  any  length  without  fur- 
ther orders;  and  you  must  observe,  that  it  will  not  be 
any  expense  to  Mr.  GileSf  as  Mr.  Wilden's  efiects  must 
bear  him  harmless.  Therefore,  as  a  friend  and  well 
wisher  to  you,  I  would  advbe  you  to  shew  this  letter  to 
your  master,  or  some  other  well  informed  friend,  who 
has  no  interest  in  advising  you  to  go  to  law,  and  I  am 
well  satisfied  they  will  agree  with  me,  that  you  do  im- 
mediately pay  off  your  lawyer,  and  patiently  wait  for 
your  money  till  the  death  year  is  up,  at  which  time  you 
will  be  paid  with  free  interest,  as  there  is  no  probability 
of  your  losing  it  or  any  part :  Therefore  take  this  whole- 
some advice  from  your  sincere  friend." 

Signed  by  the  defendant  • 

The  learned  Judge  was  of  opinion  that  the  defendant 
was  not  authorised  to  write  such  a  letter,  and  lefl  it  to 
the  jury  to  consider  whether  the  expressions  contained 
therein  alluded  to  the  plaintiff  in  particular,  or  to  pro- 
fessional men  generally.  They  thought  it  was  intended 
to  apply  to  the  plaintiff  individually,  and  accordingly 
found  a  verdict  for  him,  damages  Is.  Leave,  however, 
was  given  to  move  to  set  it  aside. 


Mr.  Seijt  Copley  now  moved  accordingly,  that  a 
nonsuit  might  be  entered,  or  a  new  trial  granted.  He 
submitted  that  this  letter  was  a  confidential  commu- 
nication; and,  therefore^  within  the  case  o{  M^JOougalt 
y.  Claridge  (a),  or  if  it  were  not  so,  that  it  ought  to  have 


(a)  I  Comp.  !&]. 
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been  left  to  the jurj,  and  that  they  should  say  whether  it 
were  a  confidential  coiDmiuiication»  or  intended  to  vilify 
the  plamti£  He  also  referred  to  Cleaver  y.  Sarraude  (a), 
where^  in  an  action  similar  to  the  preceding  case^  the 
plaintiff  was  nonsuited;  as  the  Judge  who  tried  that 
cause  considered  that  the  defendant  had  beoi  acting 
\majide.  That,  at  all  events,  the  letter  here  was  equi- 
Tocal  on  the  fiure  of  it,  as  an  attorney  might  relate  to  the 
profession  generally;  but  that  the  main  question  was 
whether  it  were  confidential  or  malicious. 
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Lord  Chief  Justice  Dallas.— The  jury,  by  their 
Tcrdict,  have  found  that  the  letter  in  question  was  written 
with  a  malidous  intent;  and  I  cannot  say  that  I  think 
its  contents  were  merely  confidential,  for  it  comprises  a 
general  reflection  on  the  professional  character  of  the 
plamti£  Besides,  the  defendant  desired  "Sash  to  shew 
it  to  others.  I  therefore  am  of  opinion  that  this  case 
was  properly  disposed  of  by  the  jury. 

Mr.  Justice  Park  and  Mr.  Justice  Burrough  con- 
curred. 

Mr.  Justice  Richardson. — The  only  question  I  sub- 
mitted  to  the  jury  was,  whether  this  letter  applied  to 
the  plaintiff  individually  or  to  the  profession  at  large. 
The  point  was  not  made  at  the  trial,  whether  this  were 


(a)  1  Camp*  268,  u.  See  also  Dunner  v.  Rigg,  ib,  269,  a., 
where  I^rd  ElUnborough^  in  a  case  similar  to  the  present, 
refused  to  nonsuit  the  plaintiff,  and  left  it  for  the  jury  to  say 
whether  the  expressions  complained  of  were  used  with  a 
malicious  intention  of  degradmg  the  plaintiff,  or  with  good 
faith  to  communicate  facts  to  the  person  to  whom  the  letter 
was  written,  which  he  was  interested  to  know. 


226 


CASES   IK   SA8TER  TERM^ 


I8I9. 


Godson 
Home* 


a  confidential  communication  or  not,  and  if  it  bad  been, 
I  do  not  think  that  it  should  necessarily  have  been  left  to 
the  jury. 

Rule  refused. 


Saturday, 
May  1. 

An  ackaow- 
ledgment  by  a 
person  that  he 
was  in  part- 
ner8hi[i  with 
another  as  a 
trader,  who 
afterwards  be- 
came bank- 
rupt, is  suffi- 
cient to  con- 
stitute a  trad- 
ing within  the 
meaning  of  the 
bankrupt  laws ; 
although  no 
acts  of  buying 
or  selling  were 
proved  to  have 
.  taken  place 
during  the 
partnership. 


Parker  v.  Barker. 

This  was  an  action  for  money  had  and  recmed,  and 
brought  by  the  order  of  the  Vice  Chancellor,  to  try  whe- 
ther the  plaintiff  had  been  a  trader  within  the  meaning  of 
the  bankrupt  laws ;  and  by  the  issue,  the  defendant  was 
directed  to  admit  that  he  had.  received  £5.9  for  the  use 
of  the  plaintiff,  in  order  to  raise  the  question-  At  the 
trial  of  the  cause,  before  Mr.  Baron  JVood,  at  the  last 
assizes  at  Lancaster^  the  facts  appeared  to  be  these : 

,  The  plaintiff,  who  had  lately  become  of  age,  had  re- 
sided vrith  a  person  by  the  name  of  Green'woodj  who 
was  a  trader,  and  who  had  persuaded  him  to  enter  into 
a  partnership,  when  he,  Greenwood j  was  actually  in  a 
state  of  insolvency.  During  his  insolvency  a  negotiation 
for  a  partnership  took  place,  and  it  was  publicly  talked 
of  to  GreenwoocPs  creditors.  The  plaintiff,  himself,  had 
told  some  persons  that  he  was  about  to  enter  into  a  part- 
nership with  Greemooodj  and  mentioned  to  others  that  he 
had  actually  become  a  partner,  and  was  in  trade  with  him. 
This  was  about  the  month  of  Marchy  1816;  but  there 
was  no  evidence  of  any  agreement  of  a  partnership  be- 
tween the  plaintiff  and  Greenwood^  but  merely  these  ac- 
knowledgments of  the  former,  and  his  speaking  of  goods 
as  being  their  joint  property ;  and,  in  one  instance,  his 
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haimg  given  orders  to  some  dyers  as  to  the  mode  of 
dressing  some  cloths  which  had  been  left  with  them  for 
that  purpose.  A  commission  of  bankruptcy  issued  against 
Greenwood  on  the  9th  of  Jfoy,  1816.  No  evidence  was 
adduced  at  the  trial  to  shew  that  any  sales  had  been 
eflfected  by  the  plsuntiff;  but  some  consignments  had 
been  made  on  the  partnership  account —  On  the  plainti£Pa 
case  being  closed,  it  was  submitted  that  it  was  incumbent 
on  him  to  shew  an  actual  trading  between  the  time  he 
became  partner  with  Greenwood^  and  the  date  of  the  com* 
misaon  against  the  latter;  and  tlmt  his  merely  having 
said  that  he  was  in  partnership  witli  Greenwood  was  not 
sufficient : — Hie  learned  Judge,  however,  thought  that 
there  was  sufficient  evidence  to  go  to  the  jury,  whether 
these  acknowledgments  of  the  plaintiff  were  sufficient 
to  constitatc  him  a  trader,  as  being  in  partnership  with 
GreeivwQodf  and  they  found  that  he  became  partner  with 
him  on  the  29d  of  March j  1816 ;  and,  accordingly,  gave 
a  rerdict  for  the  defendant. 


1819. 
Parker 
Barker. 


Mr.  Serjt.  Cross  now  moved  for  a  rule  nisi^  that  this 
verdict  might  be  set  aside,  and  a  new  trial  granted ;  and 
submitted  that  the  acknowledgments  made  by  the  plain- 
tiff wo^  not  sufficient  to  constitute  a  trading,  and  that 
althoDgfa  the  consignments  might  affi^rd  presumptive 
mdeoce  of  his  buying,  still  that  there  was  no  proof  of 
idling,  either  on  his  own  account,  or  as  a  partner  with 
Greenwood ;  at  all  events  there  was  no  direct  proof  of 
baying;  and  that,  therefore,  the  trading  had  not  been 
sufficiently  made  out.         i% 


Lord  Chief  Justice  Dallas. — This  was  not  only  a  fit 
question  for  a  jury,  but  I  think  they  have  decided  very 
properly.  Greenwood  being  in  trade,  and  in  embarrassed 
drcumstances,  prevailed  on  the  plaintiff  to  enter  into 
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partnership  with  him.  The  plaintiff,  himself,  made 
frequent  acknowledgments  of  the  existence  of  such  a 
partnership,  and  went  with  Greenwood  to  the  dyers  to 
g^ve  directions  as  to  the  mode  of  dying  some  goods.  The 
jory  found  that  the  partnership  commenced  on  the  2Sd 
oi  Marchy  1816,  and  that  Greenwood  became  bankrupt 
on  the  9th  of  May  following.  It  is  therefore  fair  to  pre- 
sume that  the  partnership  continued  from  the  former 
period  until  the  time  of  the  issuing  of  the  commission. 
All  theevidence  adduced  was  in  favour  of  the  defendant 
It  was  proved  that  the  plaintiff  acknowledged  a  general 
dealing  with  himself  and  Greenwood,  and  his  conduct 
throughout,  shewed  that  he  was  connected  with  Green' 
wood  for  the  purpose  of  trading. 


Mr.  Justice  Park. — This  was,  in  every  respect,  a  fit 
question  for  a  jury.  I  think  that  under  the  circum- 
stances they  have  drawn  a  right  conclusion ;  and,  con- 
sequently, that  their  verdict  ought  not  to  be  disturbed. 

Mr.  Justice  Burrouoh. — Greenwood  was  in  trade 
previous  to  the  commencement  of  the  partnership,  and 
the  plaintiff,  by  his  subsequent  conduct,  adopted  it. 

Mr.  Justice  RtcuARDSON. — I  think  the  pliedntiff  has 
admitted  himself  to  be  a  trader  by  his  own  acts. 


Rule  refused. 
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Doe  on  the  demise  of  Pitc»er  v.  MiTeuEix.  Jj"   |  ^' 

This  was  an  action  of  ejectment,  which  came  on  to  be  An  action  of 

tried  before  Mr.  Justice  Burraugk  at  the  last  assizes  at  maSitafnable 

Warwickj  when  the  defendant  insisted  that  the  lessor  by  one  of  two 

of  the  plaintiff  was  not  entitled  to  recover  possession.  ^^"*"^«  i" 

i_     *    ij        1  It  n  .     common,  who 

as  he  held  under  such  lessor,  as  one  of  two  tenants  m  had  agreed  to 

common,  "who  had  made  an  application  for  rent,  and  divide  their 

distrained  on  the  defendant  in  his  own  name,  and  that  ^^^g"  such* 

he  had  paid  the  amount  to  him  alone.     It  appeared  agreement,  the 

that  on  the  24th  of  September,  1817,  the  lessor  of  the  J^ld^ulTd"^^^ 

plaintiff  had  given  the  defendant  a  notice  to  quit  at  both  an  occu- 

Ladj-day  following:  That,  previous  to  such  notice,  the  P^^r,  pay  rent 

lessor  had  agreed  with  his  co-tenant  to  make  a  division  ^^  ^^^y^  ^^ 

of  the  property,  and  that  the  former  had  taken  the  pre-  tenant  alone; 

mises  in  question  as  his  portion ;  but  that  the  deeds  for  ^p  *^  *•  ^ 

the  partition  of  the  property  had  not  been  executed. —  such  action 

The  learned  Judge,  however,  thought  that  the  lessor  of  tliat  the  deeds 

the  plamtiff  had  a  right  to  recover,  as  the  defendant  had  ^^ggu  \i^^  ^^^ 

piud  the  whole  rent  to  him  under  the  distress,  which  tenants  had  nol 

was,  m  feet,  an  attornment,  and  the  jury  found  their  ^®®"  executed. 

verdict  accordingly. 

Mr.  Seijt  Copley  now  moved  that  this  verdict  might 
be  set  aside,  and  a  nonsuit  entered,  and  insisted  that 
although  the  defendant  had  paid  the  rent  to  one  of  two 
tenants  in  common,  yet  it  did  not  amount  to  an  attorn- 
ment; and  that,  as  he  originally  held  under  both,  that  the 
plaintiff  alone  was  not  entided  to  recover  in  this  action, 
ontil  the  deeds  of  partition  had  been  actually  executed 
between  him  and  his  co-tenant 
r2 
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1819.  Lord  Chief  JusticeDALLAS. — ^Thelessor  of  theplaintiff 

2r^  was  originally  one  of  two  tenants  in  common.   The  pro- 

^^  perty  was  afterwards  divided,  and  the  premises  in  quesdon 

Mitchell,  were  agreed  to  be  allotted  to  him  as  bis  share.  It  was 
objected,  that  he^  alone^  was  not  entitled  to  recover,  as 
the  deeds  of  partition  had  not  been  executed  between 
him  and  his  co-tenant  But  the  defendant  himself  ad- 
mitted that  he  held  this  part  of  the  property  under  the 
lessor  alone,  by  having  paid  him  the  rent  due  under  the 
distress.  He^  therefore,  cannot  now  controvert  the  title 
of  the  lessor,  or  set  up  as  a  defence  to  this  action  that 
the  deeds  for  the  division  of  tlie  property  had  not  been 
executed  between  him  and  the  other  tenant  in  common. 

Mr.  Justice  Park  and  Mr.  Justice  Richabdson  con- 
curred. 

Mr.  Justice  Burrough. — When  the  plaintiff  gave  a 
notice  to  quit  to  the  defendant,  he  was,  in  &ct,  seised  of 
the  whole  of  the  premises  in  question,  and  for  which 
this  action  was  brought,  for  the  property  of  the  co-tenanti 
had  been  agreed  to  be  previously  divided.  I  therefore 
thought  the  notice  to  quit  by  the  lessor  alone^  and  the 
whole  of  the  subsequent  proceedings,  to  be  good  and 
regular.  Besides,  the  defendant  had  admitted  the  lessor 
of  the  plaintifT  to  be  sole  owner,  as  he  had  made  a  treaty 
for  the  purchase  of  some  timber  with  him  alone,  subse- 
quently to  tlie  receipt  of  the  notice  to  quit 

Rule  refu^. 
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Tuesdar^ 
Caefbntbe  v.  Whitx«  May  4. 

This  was  an  action  of  asim^fsii  brought  by  the  plaintifl^  JleVou  J^To 
as  indorsee  of  a  bill  of  achangei  against  the  defendant,  the  discharge 

as  aGceptor.    The  defendant  pleaded  the  ceneral  issue  ^^*"  insolvent 
*.  .,  *  o  debtor,  request 

fXnonrosmmpnt.  him  not  to  in- 

At  the  trial  of  the  cause  before  Mr.  Jusdce  Richardson  plude  his  debt 
at  Guildhall,  at  the  first  sittings  in  this  term,  the  phiintiff  J^  Jl'/i^jj.^lj"*®' 
having  proved  his  case,  the  defence  relied  on  was  that  never  call  on 
the  defendant  had  been  discharsed  under  the  permanent  ^*™  ^^^  '•• 

amount  iM^ 

insolvent  debtors'  act  (a),  and  that  the  pkintiff  had  told  hm,  that  if  it 
him,  in  the  presence  of  two  witnesses,  previously  to  such  be  omitted  in 
discharge,  not  to  include  his  debt  (the  biU  in  question)  [J^  credkor* 
in  die  schedule,  as  he  would  never  call  on  him  for  its  cannot  after- 
amount     lliis  was  satisfactorily  proved  by  the  testi-  wards  sue  the 

c  1     1     t  .  ^1  1      insolvent  for 

mony  of  both  these  witnesses.     In  order  to  prove  the  such  debt,  and 

discharge^  a  paper  was  given  in  evidence  purporting  to  i^  >s  ^^^  neccs« 

be  a  copy  of  the  original  discharge  in  the  book  kept  for  ^"^^  ^  ^^^°*  ^f 

that  purpose  in  the  Insolvent  Court,  and  signed  R.  W,  such  scliedule 

Oarkson^  who  was  tlie  proper  officer  of  tliat  Court  to  *^'**®  ^"*^- 

1  .  11.  .         o    1         A  paper,  pur- 

ogn  such  an  mstrument,  and  the  impression  of  the  porting  to  be  a 

ical  of  the  Court  was  affixed  on  the  margin : — it  was  copy  of  the 
proved  that  the  signature  of  Clarkson  was  not  in  his  own  ^^a^ge  of  an 
hand-writing,  but  that  of  his  clerk;  and  it  did  not  ap-  insolvent,  and 
pear  that  the  instrument  in  question  was  an  attested  copy,  ^*/"5    ..  ^| 
or  that  it  had  been  examined  with  the  original; — when  proper  officer 
it  was  objected,  for  the  plaintiff,  that  this  paper  was  not  of  that  court, 
sufficient  evidence  of  a  discharge^  under  the  24th  section  piesslon  'of  "the 

seal  affixed  to 

it,  is  admissible 
{a)  53  Geo  3,  c,  102*  in  evidence  to 

prove  such  dis- 
charge, without  the  production  of  the  certificate  thereof,  or  proof  of  its  being 
u  examined  or  attested  copy. 
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of  the  53  Geo.  S.  c.  102.  {a\  and  that  a  copy  of  such 
discharge  ought  not  to  be  received,  or  that,  at  all  eventsi 
the  defendant  could  not  give  his  discharge  in  evidence 
under  the  general  issue,  but  that  it  should  have  been 
pleaded  specially,  when  it  would  have  been  necessary  to 
produce  the  certificate  of  the  discharge  by  the  derk  of  die 
Insolvent  Court.    It  was  further  objected  that  although 
the  defendant  had  proved  that  the  plainti£P  h^d  told 
him,  previously  to  his  discharge,  not  to  include  his  debt 
in  the  schedule,  as  he  would  never  call  on  him  for  it, 
still  that  it  was  necessar};  that  the  schedule  should  have 
been  produced  at  the  trial,  in  order  to  ascertain  whedier 
such  debt  were  included  or  not;  and  as  such  schedule 
was  not  produced,  the  promise  of  the  plaintiff  amounted 
merely  to  a  nudum  paciumj  as  his  debt  might  be  induded 
therein.     But  the  learned  Judge  thought  that  the  paper 
in  question  was  admissible  as  evidence  of  the  defendants 
discharge,  without  pleading  it  specially,  and  held  that  if 
a  creditor  were  to  say  to  his  debtor,  <'  You  need  not  put 
my  name  in  your  schedule,"  in  consequence  of  which 
the  debtor  omitted  it,  and  the  creditor  was  afterwards 
to  sue  him,  relying  that  his  debt  was  not  inserted  in 
the  schedule  amongst  those  from  which  the  insolvent 


(a)  By  which  it  is  enacted,  <<  That  the  proper  officer  of 
the  Court  to  be  established  by  virtue  of  that  act^  shall,  on 
the  reasonable  request  of  a  prisoner,  or  of  any  creditor  of 
such  pridoner,  or  his  attorney,  produce  and  shew  to  such 
prisoner,  creditor,  or  attorney,  at  such  times  as  that  Court 
shall  direct,  such  petition,  schedule,  outh,  order,  and  judg- 
ment, and  all  other  orders  and  proceedings  made  and  had  in 
such  matter ;  and  that  a  true  copy  of  every  such  petition, 
schedule,  oath,  order,  judgment,  and  other  proceedings 
signed  by  the  officer  in  whose  custody  the  same  shall  be, 
or  his  deputy,  certifying  the  same  to  be  a  true  copy  of  such 
petition,  schedule,  order,  jud^ent,  or  other  proceeding, 
as  the  case  mav  be,  without  being  written  on  stamped  paper, 
shall,  at  all  times,  be  admitted  in  all  Courts  whatever  as 
legal  evidence  of  the  same  respectively.'* 
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I  discharged,  it  would  not  only  be  a  fraud  on  the  in- 
solvent, but  bar  the  bond  fide  creditors  from  their  right 
to  recover. — A  verdict  was  consequently  found  for  the 
defendant,  witli  liberty  to  the  pkintiff  to  move  that  a 
verdict  might  be  entered  for  him  in  case  the  Court  should 
be  of  opinion  that  the  instrument  produced  ought  not 
to  have  been  admitted  as  evidence  of  the  defendant's  difr- 
diarge. 


1819- 


CAaPENTBK 

Whiti. 


Mr.  Serjt  Onskm  now  moved  accordingly,  and  re- 
capitulated the  objections  raised  at  the  trial. 


Lord  Chief  Justice  Dallas. — ^The  defendant  being 
aboat  to  take  the  benefit  of  the  general  insolvent  debtors' 
act,  the  plaintiff  allowed  him  to  omit  his  debt  in  the 
schedule ;  it  was  therefore  unnecessary  for  him  to  en- 
large the  amount  of  such  schedule  by  inserting  the  bill 
in  question,  being  the  amount  of  the  plaintiff's  debt. 
If  the  sum  due  to  the  plaintiff  were  omitted,  and  the 
defendant  was  discharged  from  all  the  other  debts  con- 
tained in  his  schedule,  the  plaintiff  cannot  now  turn 
round  and  demand  the  amount  of  this  bill,  on  the 
ground  that  hb  name  was  not  inserted  in  such  schedule 
as  a  creditor.  It  has  been  objected  that  the  defendant's 
discharge  has  not  been  duly  proved,  and  that  it  was 
necessary  to  produce  the  certificate  of  such  discharge  t 
but  the  document  which  was  given  in  evidence  at  the 
trial  for  this  purpose  was  obtained  at  Mr.  Clarksof/% 
office,  who  was  the  proper  officer  of  the  insolvent  debtors' 
court,  and  purported  to  be  a  copy  of  such  discharge. 
This  paper  was  ^ven  by  Mr.  ClarksorCs  acting  clerk, 
(he  not  being  in  the  way  when  it  was  applied  for),  who 
signed  his  name  for  Mr.  Clarksouj  and  affixed  to  it  the 
Mol  of  the  office.  This,  therefore^  was  a  sufficient  compli- 
ance with  the  34th  section  of  the  53  Geo.  3.  c.  102.    Nq 
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objection  was  made  at  the  trial  as  to  the  signature  of  the 
clerk,  but  merely  that  an  attested  or  examined  capj 
should  have  been  produced.     The  clerk  was,  to  all  in- 
tents and  purposes,  Mr.  ClarksofC^  deputy,  and  duly 
authorized  by  him  to  sign  instruments  of  this  descrip" 
tion  in  his  name.     Another  objection  has  beoi  raised, 
namely  that  the  promise  made  by  the  plaintiff,  that  be 
would  not  call  on  the  defendant  for  the  debt,  and  therfr* 
fore  that  he  need  not  insert  his  name  in  the  schedule,  was 
of  no  avail,  as  the  defendant  had  not  produced  a  copy  of 
the  schedule  at  the  trial.   If  the  plaintiff's  name  were  not 
inserted  in  the  schedule,  the  defendant  had  a  good  de- 
fence to  this  action ;  but  even  if  the  schedule  had  been 
produced,  and  the  plaintiff's  name  found  in  it,  still  the 
plaintiff  would  be  barred  from  recovering  by  the  statute; 
for,  taking  all  the  evidence  together,  the  plaintiffhimsdf 
admitted,  in  the  presence  of  two  witnesses,  that  he  did 
not  consider  the  bill  in  questicm  as  a  debt.  The  defendant, 
in  fact^  accepted  it  without  consideration.     The  plaintiff 
therefore  told  him  his  name  might  be  omitted  ;  as,  if  it 
were  inserted  in  the  schedule,  it  might  tend  to  swell  bis 
other  debts,  and  have  a  prejudicial  effect  on  the  minds  of 
his  other  creditors.     It  seems  to  me,  therefore,  that  tbe 
defendant  could  not  be  charged  by  the  plaintiff;  and  I 
am  further  of  opinion  that  the  copy  of  the  dischai^ 
was,  under  tiie  circumstances,  admissible  in  evidence,  as 
the  requisites  of  the  24th  section  of  the  53  Geo.  3.  c.  102. 
had  been  fully  complied  with. 


Mr.  Justice  Park  concurred. 


Mr.  Justice  Burrougu. — Theplaintiff  himself  agreed 
to  abandon  this  debt,  and  I  think  the  whole  of  the 
evidence  offered  at  the  trial  might  be  given  under  the 
general  issue.    Independent  of  this,  parol  evidence  was 


White. 


IN  THE  FIFTY-NINTH  YEAR  OF  GfiO.  III.  235 

adduced  to  prove  that  the  plaintiff  had  consented  to  re-  ^^^9* 

Ibquish  his  claim  on  the  defendant,  as  to  the  bill  in     CaRfintee 
question*    This  therefore  was  a  complete  answer  to  the  v. 

action.  This  was  not  merely  a  conditional  promise^ 
but  the  plaintiff  has  so  completely  boond  himself  by  such 
promise  as  if  no  debt  had  ever  eadsted ;  and  there  have 
been  many  cases  where  the  parties  themselves  have  ad- 
mitted that  they  had  no  cause  of  action. 

Mr.  Justice  Richardson. — I  thought,  at  the  trials 
that  the  copy  of  the  defendant's  discharge  was  admissible 
in  evidence,  as  by  the  24th  section  of  the  53  Geo.  S.  c. 
103.  the  proper  officer  of  the  Insolvent  Debtors^  Court 
is  required  to  produce  all  the  orders  and  proceedings  of 
that  Court,  and  it  was  thereby  enacted  that  a  true  copy 
of  such  proceedings,  signed  by  the  officer  in  whose  cus- 
tody the  same  should  be,  or  his  deputy,  certifying  the 
same  to  be  a  true  copy  of  such  proceedings,  should  be 
admitted  in  all  Courts  whatever  as  legal  evidence  of  the 
same  respectively  without  being  written  on  stamped  paper. 
I  therefore  at  the  trial  considered  that  these  requisites 
had  been  fully  complied  with,  and  that  Mr.  Clarkson*s 
clerk  was  empowered  to  sign  the  document  in  question  in 
his  name,  and  affix  the  seal  of  the  Court  to  it;  and, 
under  the  circumstances,  I  did  not  think  an  examined 
copy  requisite.  As  to  the  other  points,  I  entirely  concur 
irith  my  Lord  Chief  Justice. 

Rule  refused. 
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CASES  IN  EASTER  TERM, 


Wednesday, 
May  5. 

If  a  declara- 
tion against  a 
prisoner  in 
custody  be  de- 
livered on  the 
last  day  of  the 
term  in  which 
the  writ  is  re- 
turnableKthe 
affidavit  of  the 
delivery  need 
not  be  tiled 
till  twenty  days 
after  the  ex- 
piration of  the 
following  term. 
If  the  month 
be  omitted  in 
tlie  jurat  of 
such  affidavit 
it  is  defective, 
and  cannot  be 
amended. 


'Wood  and  others  v.  Stephens,  a  prisoner. 

Mr.  Serjt  Vaughan  on  a  former  day  in  this  term  had 
obtained  a  rule  nisi  that  the  defendant  should  be  dis- 
charged out  of  the  custody  of  the  warden  of  the  Fled^ 
on  his  entering  a  common  appearance,  and  that  the  in- 
terlocutory judgment,  and  the  subsequent  proceedings 
thereon,  might  be  set  aside;  on  an  affidavit  of  the  de- 
fendant, which  stated  that  the  declaration  was  delivered 
on  the  28th  of  November  last,  being  the  last  day  of 
Michaelmas  term,  and  in  which  the  writ  was  returnable, 
but  that  no  affidavit  of  the  delivery  of  the  declaration 
was  filed  until  the  27th  of  January  last:  that  interlo- 
cutory judgment  had  been  signed  on  the  9th  oi  February 
following,  for  want  of  a  plea;  that  it  was  his  intention 
to  have  pleaded  to  the  declaration,  and  that  he  has  been 
advised  that  he  has  a  good  defence  to  the  action.   It  also 
appeared  that  the  affidavit  of  the  delivery  of  the  declara- 
tion was  defective,  as  no  month  was  mentioned  in  the 
jurat. — The  learned  Seijeant  therefore  submitted  that  the 
defendant  was  entitled  to  his  discharge,  as  the  affidavit 
of  the  delivery  of  the  copy  of  the  declaration  should  have 
been  filed  with  one  of  the  secondaries  of  this  Court, 
before  the  end  of  twenty  da}ns  after  the  term  in  which 
the  process  was  returnable,  in  compliance  with  the  rule 
5  William  and  Mary  (a);  and  that,  although  the  plaintifis 
might  have  had  the  whole  of  the  term  after  which  the 
writ  was  returnable  to  file  their  declaration,  still,  as  they 
had  delivered  such  declaration  within  the  first  term, 
they  were  bound  to  file  the  affidavit  within  twenty  days 


(a)  Easter,  5  W.  Sf  M.  reg.  3.#.  6. 
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after  its  delivery.     He  also  insisted  that  the  defect  in 
the  affidavit  was  fatal,  and  now  too  late  to  be  amended. 

Mr.  Seijt.  Copley  tliis  day  shewed  cause  on  an  afiSdavit 
which  stated  that  the  action  was  brought  against  the 
defendant  as  acceptor  of  a  bill  of  exchange,  and  that  he 
had  no  good  defence  to  such  action.  He  observed, 
that  the  defendant's  affidavit  did  not  assign  any  reason 
for  his  not  having  pleaded,  and  submitted  that  it  was  un- 
necessary to  file  the  affidavit  of  service  of  the  declaration 
within  twenty  days  from  the  day  on  which  it  was  deli- 
vered, as  the  plaintifi  had  till  the  end  of  last  Hilary 
tenn  for  that  purpose. 


I819. 


Wood 

V. 

Stephens. 


Tie  Court  were  decidedly  of  opinion  that  the  affidavit 
need  not  have  been  filed  till  twenty  days  from  the  end  of 
lB4uy  term ;  but  as  the  defect  in  the  jurat  was  fatal,  and 
too  late  to  be  amended,  they  made  the  rule 

Absolute  without  costs. 


Bracebridge  v.  Johnston. 

Mr.  Serjt.  Blo$sct  on  a  former  day  in  this  term  had 
obtained  a  rule  nisi  that  the  writ  of  capias  ad  responr 
dendum  issued  in  this  cause  might  be  quashed,  and  the 
subsequent  proceedings  set  aside,  on  the  ground  of  irre- 
gularity. The  writ,  which  was  a  serviceable  capias^  and 
served  in  the  county  palatine  of  Chester^  was  directed 

void;  as  he  is  only  empowered  to  issue  his  mandate  to  the 

purpose. 


•  Wednesday, 
May  5. 

A  writ  o£copias 
ad  respondcHm 
dum^  directed 
to  the  cham- 
berlain of 
Cheater^  com- 
manding him 
to  take  tlie  de« 
fendant,  is  ir- 
regular and 
sheriff  for  that 


Bracbbridob 
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I8I9.         "  '^^  o^  Chamberlain  of  our  county  palatine  of  CheUerf 
or  his  deputy  there^  commanding  bim  or  his  deputy  to 
take  the  defendant  and  Job  Doe^  if  they  should  be  found, 
Johnston.    &&,  and  them  safely  keep,  so  that  they  might  have  their 
bodies  before  our  Justices  at  We^minster^  in  eight  days 
of  the  Purification*    The  writ  should  have  been  directed 
to  the  Chamberlain  of  Chester  or  his  depu^  ther^  com- 
manding them  by  that  writ  under  the  seal  of  the  county 
palatine  to  be  duly  made,  and  to  be  directed  to  the 
sheriflTof  the  said  county  palatine^  they,  the  said  Cham- 
berlain or  his  deputy,  should  command  the  same  sheriff 
to  take  the  defendant  and  Job  Doe, — ^The  learned  Ser- 
jeant therefore  submitted  that  the  Chamberlain  had  no 
authority  to  take  the  defendant,  and  that  the  sherifiT 
alone  was  the  proper  officer  for  that  purposa 

Mr.  Seijt  Ltens  now  shewed  cause,  and  admitted  that 
the  writ  was  informal,  as  it  had  omitted  the  mandate  fi-om 
the  Chamberlain  to  the  sherifi.  -  The  only  question  was, 
whether  the  parties  themselves  could  take  notice  of  such 
informality.  There  was  clearly  no  irregularity  between 
them : — ^the  defendant  did  not  suffer  by  this  informality. 
It  was  immaterial,  as  to  him,  whether  the  writ  was  served 
by  the  Chamberlain  or  the  sheriff.  He  had  equal  notice 
in  the  one  case  as  the  other ;  and  if  he  were  served  by  the 
former  it  was  advantageous  to  him,  because  it  was  a  less 
expensive  mode  of  proceeding.  In  the  case  oi  Jackson 
V.  Hunter  {a)  the  question  was  different  from  the  pre- 
sent, as  the  writ  was  there  directed  to  the  sheriff;  and 
Lord  Kent/on  drew  the  distinction  as  to  informality  or 
irregularity  between  the  original  parties  and  the  de- 
fendant in  the  suit;  for  he  said,  that  <*  it  seemed  to  him 
that  the  writ  was  not  absolutely  void,  but  merely  in- 

{a)  6  T.  R,  71. 
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formal,  and  that,  with  respect  to  the  defendant  in  the  I8I9. 

original  suit,  no  injury  wa«  done  to  him :"  and  he  fiir-   „     ^•^'^ 
ther  added,  <<  that  it  was  not  necessary  to  determine  ^ 

whether  the  defendant  in  the  original  cause  could  or  JoRMSTOir. 
coaM  not  have  set  aside  the  process  for  uregahinty  by 
modon;  for  even  if  he  could,  it  is  a  mere  irregularity  | 
bat  eveiy  irregularis  is  not  erroneous.''  So  here^  the 
writ  was  informal  as  between  the  other  parties,  but  not 
irregalar  as  to  the  defendant ;  for  even  if  the  Chamber- 
Iain  had  served  the  writ,  he  would  have  no  cause  to 


Lord  Chief  Justice  Dallas.— My  brother  Lem  has 
idmitted  that  this  writ  was  informaL  The  only  question 
then  is,  whether  it  be  irregular.  This  case  differs  very 
msterially  firom  that  of  Jarhon  v.  Hunter^  for  here  there 
was  an  irregularity  b  the  writ  itself,  as  it  commanded 
the  Chamberlain  to  take  the  defendant,  who  was  only 
tothorised  to  issue  his  mandate  to  the  sheriff  for  that 
purpose. 

Mr.  Justice  Pabk. — This  case  is  altogether  difierent 
from  that  of  Jackson  v.  HunteTf  for  the  person  to  whom 
die  writ  was  directed  had  no  authority  to  take  the  de- 
Smdant,  and  the  writ  is  consequently,  void. 

Mr.  Justice  Burrough. — The  writ  was  clearly  ir- 
regular^  as  between  the  original  parties,  and  I  therefore 
think  it  must  be  considered  as  a  nullity. 

Mr.  Justice  Richardson  concurred. 

Rule  absolute. 


24a 


CASIS   IN   SA8TER  TEBBT, 


niursday. 
May  6. 

If  added  bail 
be  excepted 
to,  on  the 
ground  that 
the  original 
bail  were  attor- 
ney's clerks, 
the  Court  will 
^ive  time  to  pat 
in  and  justify 
fresh  bail. 


Hodges  v.  Mcbk. 

Mr.  Serjt  Vaughan  excepted  to  the  added  bail  in  this 
cauae,  upon  the  principle  that  both  the  former  bail 
were  attorney's  clerks,  who  were  therefore  to  be  consi- 
dered as  a  nullity;  and  he  contended  that  no  addition 
could  be  made  to  a  nullity,  and  that  consequendy  fresh 
bail  must  be  put  in* 

Mr.  Seijt  LaiDesj  contri^  insisted,  that  altliough  the 
former  bail  were  attorney's  clerks,  still  that  they  were 
not  to  be  considered  as  a  nuUi^,  as  they  might  be  good 
bail  for  the  purpose  of  rendering  their  principal,  and 
that  they  were  merely  incompetent  to  justify  in  the  pre- 
sent instance. 


The  C!ourt  gave  two  days  time  to  put  in  and  justify 
fresh  bail  (a). 


(a)  See  the  case  of  Bed  ▼.  Gate,  1  Taunt.  l63,  where  Mr. 
Justice  Heath  is  reported  to  have  said,  that  '*  it  was  once 
held,  that  afler  bail  had  been  rejected,  they  could  not  sur- 
render their  principal ;  but  that  it  was  then  held  that  they 
might  enter  mto  a  new  recognizance  for  the  purpose  of 
making  the  render,  and  that  any  persons  whatsoever  might 
become  bail  for  that  purpose."  See  also  the  cases  of  RxcIm^ 
V.  GUberi,  and  Cakiih  v.  Rou,  I  Taunt.  l64.  notis. 
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De  Warre,  plaintiffy  Bryan,  deforciant  Thursday, 

Maye. 

Mb«  Seijt  Hulloctj  on  a  former  day,  moved  that  this  If  a  wrong 

fine,  which  was  passed  in  Hilary  term  last,  might  be  Christian  name 

amended  by  substituting  the  Christian  name  otjohn  for  parties  to  a 

George^  on  affidavits  by  the  attomies  for  both  the  vendor  fine  be  inserted 

and  vendee,  that  the  word  George  was  written  by  mis-  ^nd'^h '"ri  ht 

take  for  JoAn,  in  thepnedpe^  concord,  and  fine  itself,  and  one  written  on 

that  the  real  name  of  the  deforciant  was  John.     On  the  *"  ^^^I^  *** 

prodaction  of  the  deed  to  lead  the  uses,  it  appeared,  that  \q^^  ^^^  ^^^ 

throughout  the  whole  of  the  body  of  it  the  word  John  the  Court  will 

was  written  on  an  erasure,  but  it  was  signed  by  the  de-  ^^J^avit^to 

ibrdant  in  his  right  name  oiJohn.    The  Court  required  shew  that  such 

a  further  affidavit,  to  shew  when  the  erasures  took  place  **'**yre  was 

made,  and  the 
in  the  body  of  the  deed,  and  whether  they  were  made  i^^jae  written 

previous  to  its  execution.     The  learned  Seijeant  now  thereon,  before 

read  an  affidavit,  which  stated  that  the  deforciant  was  executed^" 

present  at  the  execution  of  the  deed  in  question,  and  although  the 

that  the  word  John  having  been  inserted  throughout  the  ^^\r^ 

body  of  it  by  mistake  for  George^  the  latter  word  was  ^gh^  ^^^^  ^^^ 

written  on  an  erasure  before  the  execution  of  the  deed  by  the  foot  of  such 

dther  of  the  parties. 

Fiat. 


Gordon  and  others  v.  Mitchell  and  others.  ^^^y  j\ 

Mb-  Seijt.  Pell  moved  for  a  rule  nwi,  that  an  award  If  the  terms  of 
which  had  been  made  in  this  case  might  be  set  aside,  ^j^„  ^^^  ^^ 

face  of  it,  the 
Court  will  not  admit  an  affidavit  of  one  of  the  arbitrators  to  explain  their 
intention. 


2<^  CASES  IN  EASTER  TERM, 

1819;         on  the  ground  that  its  effect,  as  to  the  payment  of  asam 

^^""^  of  money  from  the  defendants  to  the  plaintiffi,  was  un- 

GoRDON  .    ^    ,  ,        ,    ^        ^  f  ;     ^ 

9.  certam,  as  it  appeared  on  the  face  of  the  award*    It  was 

Mitchell,     niade  under  the  following  circumstances : 

The  plaintifi  and  defendants  had  entered  into  articles 
of  agreement,  and  the  former,  at  the  execution  thereof 
were  in  possession  of  certain  licences  to  trade  to  Vera 
CruZf  which  they  represented  to  the  defendants  as  being 
valuable  instruments.    The  defendants,  being  desirous  of 
becoming  the  proprietors  of  one  of  those  licences,  as  the 
plainti£b  had  assured  them  that  goods  shipped  under 
them  would  find  a  profitable  market  at  Vera  Cruz,  ac- 
cordingly purchased  one  of  them,  subject  to  a  paymeot 
of  certain  duties,  at  the  rate  of  fifteen  per  cent,  on  the 
outward,  and  five  per  cent,  on  the  homeward  cai^. 
They  freighted  a  vessel,  and  on  her  arrival  at  Vera  Cruz 
it  was  discovered  that  tlie  state  of  the  market  was  wholly 
different  from  the  representation  which  had  been  made 
by  the  plaintiflb.    Disputes  then  arose  between  the  par- 
tieSf  which  were  ukiinately  referred  to  two  arbitrators, 
and  which  formed  the  subject  of  the  present  award  The 
defendants,  according  to  the  stipulations  contained  in  the 
agreement,  paid  considerable  sums  of  money  for  the 
duties  on  the  outward  and  homeward  cargoes,  which,  at 
the  time  of  making  the  award,  remained  in  the  hands  of 
the  Spanish  government.    From  those  duties  deductions 
were  ultimately  to  be  made,  except  as  to  the  fifteen  and 
five  per  cent,  on  the  outward  and  homeward  cargoes. 

The  arbitrators  awarded  that  the  defendants  should 
pay  to  the  plabdfis  the  sum  of  jf  9,234,  on  a  given  day, 
and  stated,  that  whereas  the  defendants  had  paid  duties 
to  certain  persons  inSpain^  duly  authorized  to  receive 
the  same,  amounting  to  43,821  dollars  for  the  outward, 
and  15,893  dollars  for  the  homeward  cargo,  and  that 
the  whde  or  part  of  these  two  sums  might  be  restored 
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orrdeased  to  the  defendants,  they  ordered  and  directed 
that  whatever  part  of  these  two  sums  might  be  so  piud 
<Mi  account  of  the  export  and  import  duties,  and  restored 
to  ihe  defisndantB,  should  be  paid  by  them  to  the  plain- 
tifi^  and  that  the  costs  ofthe  restoration  should  be  borne 
and  paid  by  the  latter.   . 

The  learned  Serjeant  submitted,  that  on  the  construo- 
tion  of  this  part  ofthe  award  the  defendants  might  not 
be  made  answerable  for  the  acts  of  their  agents  at  Vera 
Crux,  and  that  it  was  doubtful  whether  the  defendants 
would  be  liable  to  the  plaintiffi  for  these  duties,  if  they 
vere  recoFered  from  the  Spanish  government  by  such 
agents  and  not  transmitted  to  thenu  He  observed,  that 
it  was  the  intuition  of  the  arlntrators  that  the  defendants 
ihould  be  liable  at  all  events,  and  was  about  to  read  an 
affidavit  of  oooe  of  such  arbitrators  to  explain  their  inten- 
tioiu-But, 

The  Court  held»  that  if  the  terms  of  an  award  be  dear 
vifoa  the  bee  of  it,  they  would  not  admit  an  a£Sdavit  of 
one  of  the  arbitrators  to  explain  their  intention.  That 
they  had  expressly  awarded  that  all  sums  which  might 
be  received  by  the  defendants  should  be  paid  over  to  the 
phd]iti&,  and  that  the  award  was  in  itself  so  clear,  that 
BO  other  evidence  could  be  admitted  to  raise  a  doubt. 

Rule  refused. 


243 


1819. 


Gordon 

Vm 

Mitchell. 


▼OL.  III. 
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Friday,  Philpotts  and  Wife  v.  Reed. 

May  7- 
The  Court  will      ^-  ^^^-  Cbpig^,  on  a  former  day  in  this  term,  had 
notdibclmrge  a  obtained  a  rule  nish  that  the  bail-bond  given  in  this 
defendant,  on    ^^^^^  might  be  delivered  up  to  be  cancelled,  on  the  de- 
common  !ip-      fendant*8  entering  a  cbmmon  appearance^  on  aflSdavits 
pearance,  on      which  stated  that  the  original  cause  of  action  arose  at 
£E"^li    Neuofoundland  in  the  year  1815.    That  the  defendant 
come  inscSvent,  carried  on  business  there  as  a  trader,  and  that,  in  1818, 
and  obtained      j^^  became  insolvent,  and  subsequently  obtained  his  cer- 
5t"*ivSw^     tificate  in  that  island,  under  the  49  Geo.  S.  c,  27.  s.  8  (4 
land^  under  the  which  certificate  was  duly  proved ;  and  that  in  March  last 
49  Geo.  3.  j^^  ^^  arrested  in  this  country  for  a  debt  contracted  be 

will  leave  him    fore  his  discharge  at  Newfoundland  under  that  statute. 
to  plead  such     ^^  therefore  insisted  that  the  defendant  was  now  entitled 
certificate  m      ^  ^  discharged  on  filing  common  bail,  and  observed 
that  the  SI  Geo.  8.  c.  29—82  Geo.  3.  c  46,  and ^%  Geo.  S. 
c.  76,  were  passed  to  regulate  the  jurisdiction  oiNen^ 
foundlandy  and  that  such  jurisdiction  was  enlarged  by 
the  49  Geo.  S.  c  27. 

Mr.  Serjt.  Lens  now  shewed  cause^  and  submitted, 
that  the  defendant  was  not  entided  to  his  discharge  as 
the  8th  section  of  the  49  Geo.  8.  c.  27.  did  not  extend 
to  the  provision  contained  in  the  5  Geo.  2.  c  ^.  sec.  7, 
which,  in  an  ordinary  case  of  bankruptcy,  allowed  a  bank- 
rupt to  be  discharged  upon  this  summaiy  mode  of  applies- 

{a)  By  which  it  is  enacted,  that  **  If  the  insolvent  shall 
disclose  all  his  effects,  and  conform  to  the  orders  of  the 
Court  of  Judicature  in  the  island  of  Newfoundland,  that 
Court  should,  with  the  consent  of  one  half  in  number  and 
value  of  his  creditors,  certify  the  same ;  and  such  certificate, 
when  pleaded,  should  be  a  bar  to  all  suits  and  complaints 
for  debts  contracted  within  the  island  of  Newfoundland,  and 
on  the  islands  and  seas,  in  that  act  before  described,  and  on 
the  banks  of  Newfoundland,  and  in  GretU  Britam  or  IreUuid 
prior  to  the  time  when  he  was  declared  insolvent." 
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hon,  if  he  were  arrested,  prosecuted,  or  impleaded  upon         isto 
any  debt  due  before  lie  became  a  bankrupt:  that  in 
the  case  of  Quin  y.  Ke^e  («),  this  Court  refused  to  dis-     ^""•'•»"« 
^uige  out  of  custody  a  defendant  holden  to  baU  for  a         lUen. 
•tebt  contracted  in  England,  on  a  common  appearance^' 
on  an  affidavit  of  his  having  become  a  bankrupt  in  Ire- 
io»d,  and  obtained  his  certiBcate  there,  but  put  him  to 
I*»d;  and  Lord  Chief  Justice  Eifre  there  said,  «*  In 
Ojw  of  this  sort  the  ground  ought  to  be  perfectly  phiin, 
where  the  Court  is  called  on  to  interfere  m  a  summary 
way:  if  there  is  the  least  doubt,  the  party  must  put  the 
natter  on  record  by  pleading."   And  Mr.  Justice  A«&r 
xMed,  «  It  is  enough  to  say  against  this  motion  that  the 
pomt  is  new  in  this  Court."    As,  therefore,  the  clause 
in  the  49  Geo.  S.  bears  no  resemblance^  and  u  not  co- 
otensive  with  the  5  Geo.  8.  c  SO.  s.  7,  the  defendant 
could  only  plead  to  the  action,  and  the  Court  had  no 
jurisdiction  to  reUeve  him  by  the  means  now  sought  for. 
Mr.  Serjt  Cross,  for  Mr.  Serjt  Copley,  in  support  of  the 
rule  submitted,  that  the  49  Geo.  S.  c.  27,  was  similar  in 
terms  to  the  enactment  contained  in  the  5  Geo.  2.  c.  SO. 
«.  7;  and  that,  although  the  former  did  not  contain  any 
express  or  precise  provision,  yet,  that  as  every  advantage 
was  aflforded  to  a  bankrupt  by  the  latter  statute,  the  de- 
fendant was  entitled  to  his  discharge^  as  the  49  Geo.  S, 
ought  to  recdve  a  co-extensive  and  liboal  ccMistmction. 

The  Court  were  decidedly  of  opinion,  that  the  term* 
contained  in  the  8th  section  of  the  49  Geo.  S,  were  wholly 
distinct  from  those  of  the  7th  section  of  5  Geo.  2.c80, 
and  that  the  defendant,  therefor^  was  not  entitled  to  his 
diadharge,  but  must  plead  his  certificate. 

Rule  discharged. 


(a)  2  H.  m.  353. 
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Saturday,  Ds0  AkoX8»  Knight,  and  another,  v.  Peisstut. 

May  8. 

In  a  declara-  This  was  an  action  of  covenant  brought  by  the  plaintifi, 

tion  of  cove-  as  late  sheriff  of  Middlesex^  against  the  defendant,  ai 

bJ^iSeri?'  surety  for  one  of  their  officers.    The  fi«t  count  of  the 

against  a  surety  declaration  stated,  that  by  an  indenture  made  between 

^ffi  ^"^  who'  *®  plaintiflft,  the  then  sheriff  of  Afirfrffesi?jr,  of  the  one 

had  not  P^  ^^^  ^^^  Joseph  Walmdey^  the  defendant,  and  certain 


arrested  a  other  persons,  as  sureties  of  JValmdey^  of  the  other  pert; 

the^war"rS,  thephuntiflt,  at  the  request  of  »W»Mfcy  and  his  sureties, 
it  18  necessary  and  in  consideration  of  the  covenants  in  the  indenture 
to  aver  that  contained,  nominated  and  appointed  Walmdey  to  be  one 
was  delivered  of  their  bailiffis  permitting  him  to  receive  all  lawful  fees 
by  the  sheriff  usually  received  by  sherifEs'  bailifis,  but  reserving  to  the 
and  it  seems  '  ^nfl^  poundage^  &c. — And  that,  in  consideration  of  the 
tliat  such  war-  premises,  the  defendant,  Walmdetfj  and  his  sureties,  co- 
iT"^  b!^  venanted  to  save  harmless,  and  indemnify  the  plaintifi 

directed  to         against  all  actions,  &c.  which  might  be  commenoed  or 
him.  prosecuted  against  them  by  reason  of  the  executing,  not 

executing,  returning  or  noz^retum  of  any  writ,  <Nr  other 
process,  by  the  act  or  default  of  Walmsley^  as  well  as 
the  not  bringing  into  Court  the  body  of  any  debtor 
arrest^  by  him,  or  in  his  custody,  as  bailiff;  or  by 
reason  of  extortion,  or  any  other  cause,  happening  by  the 
act  or  de&ult  of  Walmdey^  as  their  bailiff     The  plaintifis 
then  averred  the  non-performance  of  this  covenant  by  the 
defendant,  and  protested  that,  whilst  Wabnsley  was  bailiff^ 
one  James  Fludej  and  one  Thomas  Saville  Flude^  sued 
out  a  bill  of  Middlesex^  whereby  the  plaintifis,  aa  sheriff, 
were  conunanded  to  take  one  Charles  Thorogoodj  if  he 
should  be  found  in  his  bailiwick,  and  him  safely  keep, 
so  that  he  might  have  his  body  before  our  Lord  the 
King,  at  Westminster^  on  Friday  next,  after  fifteen  days 
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of  SL  MbrHfh  to  aiiiwer  the  taid  Jitmes  Fbtde^  and 
Thomas  SaviUe  Flude^  in  a  plea  of  treqiass ;  and  also  to 
a  biU  to  be  exhibited  by  them  against  T^ion^pod  for 
£BOy  upon  promisefl,  which  precept  was  duly  indorsed 
for  baO  for  «£40»  and  delivered  to  the  AenS,  to  be  eze* 
cuted  in  due  form  of  law.  The  pUdndflEs  then  averred 
that  thqr  issued  their  warrant,  under  their  seal,  for 
taking  the  said  Thomas  Thorogoodf  which  was  delivered 
to  WalmsUj/y  to  be  executed  in  due  form  of  law:  That 
Thorogood^  after  the  delivery  of  the  warrant  to  Walnu* 
Utfi  was  widiin  the  bailiwick  of  the  plaintiffs,  as  sheri^ 
and  could  and  might  have  been  taken  and  arrested  by 
Walmsleyj  under  and  by  virtue  of  the  said  precept  and 
warrant.  Yet,  that  Widmsley,  not  regarding  his  duty  as 
bailiiB^  did  not  take  or  arrest  T^orogood:  By  means 
whereof  the  plaintifi  could  not  have  his  body  before  our 
Lord  the  King^  at  Westminster^  as  above  they  were  com- 
manded. That,  therefore,  James  Flude  and  Thomas  Sa^ 
viUe  Flude  commenced  an  action  against  the  plaintifi 
for  not  arresting  Thorogood,  and  recovered  against 
them  £lOS  damages;  and  that  a  writ  oijieri  fadas 
was  issued  against  the  plaintiffs,  and  execution  levied 
diereon;  and  that  the  defendant  had  not  saved  harmless 
and  indemnified  the  plaintifi,  according  to  his  covenant 
m  the  said  indenture  above  contained  in  that  behalf.—* 
The  second  count  was  similar  to  the  first,  except  in 
stating  that  Thorogood  was  arrested  and  detmned  in  the 
custody  of  Walmsleyy  who  permitted  him  to  escape. 

The  plaintiff  pleaded,  First,  non  estfacttm.  Secondly, 
as  to  the  Ist  count  of  the  declaration,  that  the  warrant, 
made  and  issued  under  the  seal  of  office  of  the  sheriffis 
vas  noi  directed  to  Walmsley.  Thirdly,  as  to  that  count, 
that  the  warrant  was  not  delivered  to  Walmsley  to  be 
executed.  Fourthly,  as  to  that  count,  that  Thorogood 
could  not,  nor  might  have  been  taken  or  arrested  by 
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JValinskf/f  as  such  bailifl^  under  the  preoqpt  or  wamo^ 
in  that  first  connt  mentionecL  Fifthly^  that  the  warrant, 
in  the  last  count  mentioned,  was  not  directed  to  Walm" 
dof.  There  were  three  other  pleas  to  the  last  count, 
similar  to  those  pleaded  to  the  first  The  plamtiffi  added 
a  similiter  to  the  1st,  3d,  4th,  6th,  7th,  and  8th  pleas, 
and  demurred  generally  to  the  2d  and  5th.  The  de- 
fendant joined  in  demurrer. 

The  cause  came  on  for  argument  this  day,  when  Mr. 
Seijt  Vaughan,  for  the  defendant,  stated,  that  the  only 
question  was,  whether  it  was  not  necessary  for  theplain- 
tiffi  to  have  averred  in  their  declaration,  that  the  warrant 
was  directed  to  JValmslej/y  as  their  bailifil  He  insisted 
that  the  mere  statement  of  the  delivery  of  the  warrant 
was  insufficient;  and  that,  to  make  it  a  legal  process,  it 
was  necessary  for  it  to  be  directed  as  well  as  delivered. 
He  relied  on  the  cases  of  Drake  v.  Sk^kes  (a),  Burdem 
▼•  Fern  (6),  and  Hawsin  v.  Barrow  (c),  in  which  latter  case 
the  sheriiF,  having  directed  a  warrant  to  ^.,  and  all  his 
other  officers,  to  arrest  J?.,  and  jL  afterwards  inserted  the 
name  of  C ;  it  was  held  that  the  warrant  was  illegal,  and 
the  arrest  by  C  void.  He  also  cited  Lutan/che  (d)^  Conyrii 
Digest  (4 

Mr.  Serjt  HuUock  was  about  to  argue  on  behalf  of 
the  plamtifis,  when  the  Court  suggested  to  him  the  pro- 
priety of  amending  the  declaration,  as  it  did  not  aver  that 
the  warrant  was  delivered  to  Walmsley  by  the  plaintifi 
as  sheriff,  but  merely  that  it  was  delivered  to  him  gene> 
rally.  To  this  the  learned  Seijeant  consented,  and  the 
declaration  was  ordered  to  be 

Amended  on  payment  of  costs. 


(a)  7  T.  R.  113. (b)  2  IVUi.  47.— 

— (lO  1405. {e)  Pleader^  3.  M.  24. 


-(c)  <J  T.  R.  122. 
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Monday, 
WiVDLs  V.  RiCARBO.  May  10. 

This  was  an  action  on  the  case,  and  brought  to  recover  jummons  on  a 

a  compensation  in  damages  for  a  false  return  made  by  writ  of  right, 

the  defendant,  as  sheriflFof  Gloucester,  to  a  writ  of  right  j!j^*d^llt^he 

issued  by  and  on  the  behalf  of  the  plaintiff.     The  first  had  caused 

count  of  the  declaration  stated  that  in  Hilaty  term,  58  ^^  knights  to 

Geo.  8,  the  plaintiff  demanded  against  Elizabelk  Bald"  ^^  ^i^^  bottom* 

twn,  widow,  two  messuages,  &c.  situate  at  Mangotsfield,  of  which,  and 

in  the  county  of  Gloucester,  which  the  plamtiff  claimed  tu^n^'^g^^ade 

to  he  his  right  and  inheritance  by  writ  of  right.     Where-  the  officer  of 

upon  the  plaintiff  said,  that  Samttel  Simmons  WYndfe,  *^  court  had 

whose  heir  he,  (the  plaintiff)  is,  was  seized  of  the  tene-  ^|jgy  ^^^g  ^^^Jy 

ments  aforesaid,  in  his  demesne  as  of  fee  and  right,  and  sworn.-* 

that  from  the  said  Samiiel  Simmons  Windle  the  right  of  .^dJJ^emim*^^ 

die  same  tenements  descended  to  the  plaintiff,  son  and  formed  no  part 

heir  to  the  said  Samuel  Simmons  Windle,  which  the  plain-  o^'^«  '^^jj/^/ J 

tiff  demanded,  and  that  such  was  his  right,  he  offered,  ^^ig^  ^^^  ^{^^  ' 

&a      That  the  said  Elizabeth  Baldwin  came  and  de-  sheriff,  being 

fended  die  right  of  the  plamtiff,  &c.,  and  put  herself  byX^wJft^o 

npon  the  grand  assize,  end  prayed  recognition  to  be  summon  such 

made,  whether  she  had  greater  right  to  hold  the  tene-  ^^n^ghta,  was 

-.        . ,        ,  , ,      1    .  1         -  not  guilty  of 

ments  aforesaid  to  her  and  her  heirs,  as  tenants  thereot,  negligence  in 

or  die  plaintiff  as  he  above  demanded  them,  &c.    There-  omitting  to 

fore  the  sheriff  was  commanded  that  he  summon  by  good  ^J'^  p™ 

siunmonei-s,   four  lawful   knights    of  his  county,  girt  was  he  bound 

widi  swords,  that  they  might  be  before  his  majesty's  Jus-  ^^^^^^^^^^^ 

dees  at  Westminster,  in  fifteen  days  of  Easter,  or  before  th^  commiii. 

his  sdd  majesty's  Jusdces  assigned  to  take  the  assize  in  sion  day  of  the 

and  for  the  said  county  oi  Gloucester,  if  they  should  first  ^ghTsummon 

come  on   Wednesday,  the  first  day  of  April,  then  next  the  knights 

at  Gloucester,  there  to  take  the  assize  in  and  for  the  ?^<>°»  ^^^  P**"^ 

^     g»  m  ^    Jury  wnen  pre- 

sdd  county  of  Gloucester,  according  to  the  form  of  tne  gent  at  such 

assizes. 
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Statute  in  such  case  made  and  provided,  to  make  eled* 
tion  on  their  oaths  of  the  grand  assize  aforesaid ;  and 
that  he  the  said  sheriff  return  to  his  said  majesty's  Jus- 
tices of  the  Bench  here,  in  fifteen  days  of  Easter  afor^ 
said,  the  names  of  the  summoners  of  the  knights  so  by 
him  to  be  summoned,  and  of  the  persons  who  should 
be  by  them  elected  as  aforesaid,  together  with  that  writ; 
that  thereupon  the  plaintiff  afterwards,  to  wit,  on  the 
12th  day  of  February^  in  the  58th  year  of  the  reign 
aforesaid,  sued  and  prosecuted  out  of  the  Court  of  our 
said  lord  the  king  of  the  Bench  aforesaid,  at  WeztmlnAtr 
aforesaid,  a  certain  writ  of  our  lord  the  kln^  called  a 
writ  of  summons,  directed  to  the  sheriff  of  GUnicaUr- 
shire:   ^'  By  which  writ  our  lord  the  king  commanded 
the  said  sherifi^  that  by  good  summoners  he  should 
summon  four  lawfiil  knights  of  his  county^  girt  with 
swords,  that  they  should  be  before  his  said  majesty's  Jus* 
tices  at  Westminster^  in  fifteen  days  of  Easter j  or  before  bis 
said  majesty's  Justices  assigned  to  take  the  assize,  in  and 
for  the  said  sheriffs  county,  if  they  should  first  come  on 
Wednesdmfi  the  first  day  of  Aprily  then  next  at  Glauceskr^ 
there  to  take  the  assize  in  and  for  the  said  sheriff's 
county,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  to  make  election  of  the  grand 
assize  of  our  said  lord  the  king,  between  the  plaintiff 
demandant,  and  Elizabeth  Baldwin^  widow,  tenant,  of 
two  messuages,  &c.  with  the  appurtenances,  in  the  parish 
oi  Mangotsfield  aforesaid,  in  the  said  sheriff's  county, 
whereof  the  said  Elizabeth  Baldwin^  in  the  same  Court 
had  put  herself  upon  the  said  grand  assize;,  by  praying 
recognition  to  be  made,  whether  she  had  a  greater  title 
to  hold  the  tenements  aforesaid,  with  the  appurtenances, 
to  her  and  her  heirs,  as  tenant  thereof  as  she  then  held 
tha  same^  or  whether  the  said  plaintiff  had  title  to  bold 
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the  nid  tenemoitB,  with  the  appartomwcet,  at  he  had  1619. 
denumded  the  same;  and  that  the  aaid  sheriff  should  ^JT^ 
bare  there  the  names  of  the  sammoneFs  of  the  knights  9. 

10  by  him  the  said  sheriff  to  be  summoned,  and  of  Ricakdo. 
the  persons  who  should  be  by  them  elected,  and  that 
writ:" — And  which  said  writ  afterwards,  and  before  the 
return  thereof  to  wit,  on  the  17th  day  of  February^ 
in  the  year  aforesaid,  at  Cheltenham^  in  the  county  of 
Gloucester^  aforesaid,  to  wit,  at  Westminster^  aforesaid, 
in  the  coiin^  of  Middlesex  aforesaid,  was  delivered  to 
the  defendant,  who  then  and  from  thence,  until  and  at 
snd  after  the  return  thereof  was  sheriff  of  the  said 
county  of  Gloucester^  to  be  executed  in^due  form  of 
Isv;  yet  that  the  defendant,  so  being  sheriff  of  the  said 
county  c^  Gloucester^  as  aforesaid,  not  regarding  the 
duty  of  his  office  as  such  sheriff,  but  intending  to  in- 
jure the  plaintiff  and  to  delay  and  hinder  him  in  the  pro- 
secution of  the  said  action,  and  to  put  him  to  great  ex« 
pense  of  his  monies,  did  not  nor  would  summon  four 
lawful  knights  of  the  said  last  mentioned  county,  that  they 
might  be  before  his  said  majes^s  Justices  assigned  to 
take  the  assize  in  and  for  the  said  ooun^  of  Gloucester 
ai  aforesaid,  and  only  summoned  the  said  knights  to  be 
before  his  majesty's  Justices  at  the  day  and  place  in  the 
lud  writ  c^  summons  in  that  behalf  mentioned;  and 
although  afterwards,  to  wit,  on  the  first  day  of  Aprils  in 
the  year  aforesaid,  the  said  assise  in  and  for  the  said 
ooonty  was  taken  in  manner  aforesaid,  at  Gloucester 
aforesaid,  the  said  four  knights  were  not  before  the 
Juadces  so  assigned  as  aforesaid,  to  nmke  election  of 
the  said  grand  assize  ns  aforesaid,  and  no  election 
was  made  thereof;  and  the  defendant,  so  being  she^ 
riff  of  the  said  county  of  Gloucester^  further  contriving 
and  intending  as  aforesaid,  afterwards  at  the  return 
of  the  said  writ,  falsely  and  fraudulently  returned  to 
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iei9«         attended  during  a  great  part  of  the  assize^  but  that 
y^"^  when  called  on  to  make  election  of  the  grand  assize,  two 

9,  only  appeared,  when  an  application  was  made  to  Mr. 

RiCARDo.  Justice  Parky  before  whom  the  cause  was  to  have  been 
tried,  for  other  knights  to  be  summoned ;  but  he  said 
that  the  writ  of  summons  could  not  be  amended,  and 
that  the  proceedings  must  stand  over  till  the  then  next 
assizes.  The  return  was  made  in  court  by  the  derk 
to  the  under-^eriff,  in  expectation  of  the  knights  being 
in  attendance  when  called  on,  and  the  memorandum  wai 
indorsed  by  the  crier»  in  order  to  avoid  delay  in  case 
*  they  had  been  called  on  by  the  court.  In  consequoice 
of  this  return  being  made,  the  present  action  was 
brought  against  the  defendant.  On  these  facts  being 
•  proved,  his  Lordship  was  of  opinion  that  the  memoran- 
dum made  by  the  crier  formed  no  part  c^  the  sheriff's 
return,  and  that  no  n^ligence  could  be  imputed  to  him 
as  such :  he^  however,  directed  a  verdict  to  be  entered 
for  the  plaintiff  generally,  with  liberty  for  the  defendant 
to  move  that  a  verdict  might  be  entered  for  him. 

Mr.  Serjt.  Letu^  on  a  former  day  in  this  term,  havuig 
accordingly  obtained  a  rule  ntW,  that  this  verdict  should 
be  set  aside^  and  instead  thereof  a  verdict  entered  for 
the  defendant, 

Mr.  Seijt.  Vaughan  now  shewed  cause,  and  insbted 
that  if  the  defendant  were  not  liable  for  a  false  return, 
yet  that  the  plaintiff  was  entitled  to  retain  his  verdict  on 
the  fifth  count,  which  charged  him  nvith  n^Hgence  in 
executing  the  summons  :  but  the  plaintiff  was  also  endded 
to  recover  on  the  evidence,  for  the  defendant  was  directed 
by  the  writ  to  summon  the  knights  on  the  1st  ofJpHlf 
and  it  was  not  put  into  the  hands  of  the  bailiff  to  be 
executed  till  the  3d,  which  was  the  day  after  the  com- 
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mivioii  was  q>eiied.  They  should  have  been  nmunonfid 
previous  to  the  commencement  of  the  assizes.  Although 
two  of  the  knights  did  not  iqppear  when  called  on,  no  lia- 
bility could  attach  to  them,  as  they  had  not  been  duly  sum* 
mooed.  As  to  the  indorsement  made  by  the  crier,  it  is, 
iaiact,  a  part  of  the  return,  for  the  sheriff  has  adopted  it 
usucdi.  His  signature  bebg  affixed  to  the  return  above 
the  indorsement  makes  no  di£krence,  for  the  whole  of 
the  writing  on  the  back  of  the  writ  must  be  considered  as 
the  return.  He  should  have  returned  according  to  the 
&ct,  tfix.  that  although  he  had  summoned  four  knights, 
twoof  than  did  not  appear;  at  all  events,  the  indorse* 
me&t  should  have  been  canceUed  before  the  writ  was 
returned;  but  as  it  was  not  expunged,  it  must  be  taken 
Si  part  of  the  return  which  is  imperfect  and  bad. 


J8I9* 


WlNDLB 

V. 
ElCAXDO. 


Mr.  Serjt.  Lem,  in  support  of  the  rul^  was  stopped  by 
the  Court. 


Lord  Chief  Justice  Dallas. — I  am  of  opinion  that 
there  is  no  ground  whatever  for  this  ^)plicadon;  and 
on  fully  considering  the  fects  of  the  case^  I  think  k 
ouf^t  not  to  have  been  made.  The  action  was  brought 
against  the  defendant,  as  Aetiff  of  GUmcesierf  for  a  fkls^ 
and  not  an  insufficient  return.  In  order  to  entitle  the 
plaintiff  to  damages  therefore,  the  return  itself  must,  of 
necessity,  be  felse.  It  is  proper,  in  the  first  place^  to 
inquire  what  the  defendant  was  commanded  to  do  by 
the  ori{|^nal  writ  of  summons, — ^merely  to  cause  four 
knights  to  be  summoned ;  for  after  they  had  been  sum- 
mcmed,  it  was  no  part  of  his  duty  to  swear  them  either 
by  himself  or  his  officer.  His  duty  therefore  was  dis- 
charged on  summoning  the  knights  to  appear  at  the 
If  he  had  returned  that  he  had  summoned 
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1619*         them.  It  would,  of  iUelf,  have  been  sufficient,  as  the 
Yf^^  -       swearing  them  was  no  part  of  his  duty ;  the  indoree- 
V.  ment   by  the  officer  of  the  Court  therefore  may  be 

RiCARDo.      considered  as  immateriaL      He  has,  in  fact,  not  only 
returned  that  he  had  caused  four  knights  to  be  sum- 
moned, but  has  actually  done  so :— This,  therefore,  was 
a  good  and  sufficient  return.     The  derk  to  the  under- 
sheriff,  who  was  in   court,  and  expecting  the  attend- 
ance of  the  knights,  indorsed  the  return  on  the  back 
of  the  writ ;  and  the  officer  of  the  Court  also  fully  andr 
dpating  such  attendance,  subscribed  the  memorandum 
in  question  under  the  return.  This  memorandum,  there- 
fore, can  be  considered  as  no  part  of  the  sheiiff 's  return. 
The  indorsement  is  merdy  an  immaterial  addition,  as  it 
formed  no  part  of  the  sheriff's  duty.    Although  it  stated 
that  tl)e  knights  had  been  sworn,  still  it  did  not  add  to 
the  responsibility  of  the  sheriff.     As  to  the  imputed  negli- 
gence, the  writ,  at  most,  only  commanded  that  four 
knights  should  be  present  at  the  assizes.    They  might 
be  tibere  selected  from  the  grand  jury.     This  would  save 
the  additional  expense  of  sending  the  writ  of  summons 
into  the  country  to  be  executed.     It  was  therefore  more 
prudent  for  the  sheriff  to  defer  serving  it  until  the  grand 
jury  had  assembled.    It  appears  that  four  knights  were 
summoned,  and  the  sheriff  consequently  returned  that 
he  had  caused  them  to  be  so.    They  all  consented  to 
appear,  and  were  in^actual  attendance  during  a  gr^ 
part  of  the  assizes.    It  cannot  therefore  be  said  that  the 
aberiff  is  to  be  deemed  responsible  for  their  appearance. 
Instead  of  the  defendant  having  been  guilty  of  negli- 
gence^ I  think  he  took  a  very  discreet  and  proper  course. 

Mr.  Justice  Pabk.— I  am  extremdy  happy  to  add  my 
express  concurrence  to  the  opinion  of  the  liOrd  Chief 
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Justice^  and  think  this  was  a  vexatious  action  on  the  I8I9. 

part  of  the  plaintifi^  either  on  the  grounds  of  a  false  re-       Wihdlb 
torn,  CM-  the  imputation  of  negligence  to  the  defendant,  9. 

as  sheriff.  He  was  not  commanded,  by  the  writ,  to  ^^'Ca*J>0' 
swear  the  knights,  but  only  to  summon  them,  and  return 
the  names  of  the  summoners,  and  of  the  persons  who 
should  be  by  them  elected:  and  the  return  was  accord- 
ingly  made  in  those  express  terms.  Formerly,  the  Judge 
himself  was  supposed  to  be  the  party  by  whom  the  knights 
were  to  be  sworn,  and  he  signed  an  indorsement  on  the 
back  of  the  writ,  certifying  to  the  Court  above,  that  the 
knights  were  duly  sworn  at  the  assizes.  The  sheriff 
there&re  has  nothing  to  do  with  swearing  them ;  and  if 
any  action  were  maintainable  in  this  case,  it  should  have 
been  brought  against  the  crier,  who  was  the  Judge's 
oflScer  for  this  purpose.  I  was  applied  to  at  the  trial 
to  have  two  others  sworn,  in  the  room  of  those  who  were 
absent.  They  had  both  been  on  the  grand  jury,  and 
had  attended  in  court  for  the  express  purpose  of  making 
thdr  election  of  the  grand  assize  in  this  case;  but  as 
they  were  called  on  nearly  at  the  end  of  the  assizes,  they 
had  left  the  town  and  were  gone  home.  I  also  think 
that  the  knights  need  not  be  summoned  before  the  com- 
meocement  of  the  assizes,  and  that  this  ground  of  ob- 
jection is  also  untenable;  and  as  th^  were  not  only  sum- 
moned, but  in  attendance,  that  this  rule  must  be  made 
absolute. 

iir.  Justice  Burrouob.— The  sheriff's  return  was 
complete  when  his  signature  was  afiixed  to  it  at  the 
back  of  the  writ  The  memorandum  which  was  after* 
wards  indorsed  by  the  crier,  forms  no  part  of  the  return, 
•and  may  therefore  be  considered  as  a  nullity.  The  evi- 
dence itself  shews  that  it  was  no  part  of  his  return.  He 
Ktomed  that  be  had  caused  four  knights  to  be  sum- 


26S  CAfiSS  IN  SASTER  TERM» 

1819.         moned,  that  must  mean  legally  nixnxnoned,  for  the  pur- 
WiNDLx       P*^^  ^^  ^®  administration  of  justice.     With  respect 
V.  to  the  objection  which  has  been  raised,  as  to  the  knights 

RiCARDO.  not  having  been  summoned  till  after  the  commence- 
ment of  the  assizes,  I  think  it  is  unarailable:  for  al- 
though the  assizes  generally  continue  several  days,  yet, 
in  point  of  law,  they  are  considered  as  forming  but  one 
day.  A  subpoena  therefore  commands  the  attendance 
of  witnesses  on  the  commission  day,  but  it  is  very  often 
served  several  days  afterwards,  when  the  cause  is  about 
to  be  called  on,  and  yet  this  has  never  been  considered 
as  bad  service.  The  summons  here  was,  in  substance^ 
to  require  the  attendance  of  four  knights  at  the  assizes: 
and  the  first  of  April  being  inserted  in  such  summons, 
was  merely  to  shew  that  that  was  the  day  on  which  the 
commission  was  to  be  opened.  I  am  therefore  of 
opinion  that  there  is  no  count  in  the  declaration  on 
which  the  present  action  can  be  supported. 

Mr.  Justice  Richardson. — I  enturely  concur  with  the 
rest  of  the  Court.  The  memorandum  made  by  the  crier, 
after  the  sh^rifi^'s  return,  formed  no  part  of  die  return; 
and,  therefore,  none  of  the  counts,  but  the  fiflb,  can  be 
supported,  as  they  are  founded  on  a  &lse  return.  The 
fifth  is  framed  to  impute  negligence  to  the  defendant; 
but,  from  the  fiicts  as  stated,  1  think  he  has  done  his  du9 
in  the  most  effectual  manner.  He  procured  the  attends 
anoe  of  four  gentlemen,  who  were  on  the  grand  juiy, 
and  who  undertook  to  appear.  Although  two  of  them 
were  absent  when  called  on,  it  was  not  owing  to  any  de- 
fiMilt  of  the  sheriff  in  causing  them  to  be  smnmoned,  but 
because  they  thought  their  appearance  would  not  be  re- 
quired. It  does  not  appear  by  the  dodantion  that  the 
piamtiff  was  prevented  firom  suing  out  a  writ  of  habta 
corpora  recqgnitorum  in  his  not  having  returned  the 
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of  tiic  reoogniton.    The  plainti^  therefore^  has  1819« 

not  been  damnified ;  and  as  the  defendant  can  be  only  Windle 

liable  for  a  &lse  retunit  or  negligence,  I  think  with  the  v. 

Court  that  the  rule  for  entering  a  verdict  for  him  must  HiCAano. 
be  made 

Absolute. 


Benhrt  v.  Kinnxar. 

CuBRiE  V.  The  same.  Tuesday. 

May  11. 

Me.  Seijt  OnslcfWf  <m  a  former  day  in  this  term,  had  If  a  defendant 
obtained  a  rule  it»i,  that  the  time  for  the  defendant's  minal  custody 
bail  to  justify  in  this  cause,  or  to  surrender  him  in  their  of  the  Court  of 
discharge,  should  be  enlarged,  and  that  in  the  mean  time  ^*" J  c^ioi- 
further  proceedings  might  be  stayed.     The  defendant,  racy,  this  Court 
with  four  others,  had  lately  been  committed  to  Newgate,  ^j^^^ot  take 
by  the  Court  of  Kin^s  Bench^  for  a  conspiracy,  where  gu^h  custody^ 
he  was  now  detained,  and  was  in  the  course  of  this  term  ^^  order  to  sur- 
to  be  brought  up  for  judgment  in  that  Court     BaU  SLdiYrS"^^^ 
above  had  been  put  in  here,  and  exce()ted  against,  and  his  bail. 
the  defendant  was  brought  up  before  one  of  the  Jus- 
tices of  this  Court  at  chambers  by  habeas  corpus^  to  be 
rendered  in  discharge  of  his  bail;  but  the  learned  Judge 
declined  to  interfere^  in  consequence  of  which  the  pre- 
sent motion  was  made;   and  the  case  of  Hodgson  v. 

Temple  {a)  was  relied  on  in  its  support 

ft 

Mr.  Serjt  Vaughan  now  shewed  cause,  and  observed, 
that  the  bail  here  had  been  excepted  to,  and  were  not 
perlected.    That  in  the  case  of  Hodgson  v.  Temple,  the 

(a)  I  Marsh.  l66. 
vou  HI.  T 
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1619. 


Bbmnstt 

V. 
KlMMXAB. 


CASKS  IX  EASTER  TBBM, 

application  to  the  Court  was  made  by  the  bail  ton  tfMt 
and  they  had  dulyjustified^  and  therafinre  oould  not  sar^ 
render  the  defiendant.  That  in  OnaU  v.  Fagan  {a\  the 
time  for  bail  to  render  their  principal  was  not  sUowed 
to  be  enlargody  because  the  latter  was  unwarrantsUj 
detained  as  a  prisoner  of  war  in  France;  and  Lord 
EUenbarough  there  held,  that  nothing  but  an  act  or  law 
of  our  own  state  excused  the  performance  of  the  con- 
dition. 


But  the  Court  held  that  as  this  was  an  application  on 
the  part  of  the  bul,  and  as  the  defendant  was  in  the 
criminal  custody  of  the  Court  of  Xan^s  Bench^  they 
eould  not  interfere  so  as  to  control  their  sentence;  and 
Mr.  Justice  RicAardsan  mentioned  a  case  of  Badddey  f. 
Davis  {b\  where  an  api^catioa  simikr  to  the  present 
had  been  granted. 

Rule  absolute. 

(a)  4  E.  R.  180. (/')  H.  T.  53  Gej.  3.  M.  5. 


Tuesday, 

Thobison,  g.  i.  r.  Pbabsb,  Esq.  M.  P» 

thier,  >»iiocon«  ThIs  was  an  action  of  debt  brought  against  the  de- 
tracu  with  a  fendant  to  recover  penalties  to  the  amount  of  c£8000» 
rci?ment  or  »"«8^  to  be  due  from  him  for  having  been  elected 
his  agenu  to      and  taken  his  seat  in  Parliament  contrary  to  the  provi- 

fumish  cloth-  j|^^  contained  in  the  statute  22  Geo.  S.  c  45,  which 
mg  for  such  _  _  ,  .  _  , 

regiment,  is  not  ^^  passed  for  restraining  persons  concemM  m  any  con- 
within  the 
statute  22  6.3. 

c«4o«.  which  renders  all  persons  holding  contracts  for  the  public  service,  inca- 
pable of  being  elected  or  citting  in  the  House  of  Coaamons. 
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ttact,  coiimii«ioD»  or  agreement  made  for  the  public         I8I9. 
lenice^  from  being  elected,  or  sitting  and  voting  as  a      jj)^^  ^ 
menber  of  the  House  of  Commons  (a).  v. 

_  PXAUSC. 

(a)  By  the  first  section  of  that  statute  it  is  enacted,  that 
**  Any  person  who  shall  directly  or  indirectly,  himself,  or  by 
soy  person  whatsoever  in  trust  for  himp  or  for  his  use  or  be« 
nefit,  or  on  his  account,  undertake,  execute,  hold,  or  enjoy, 
in  the  whole,  or  in  part,  any  contract,  agreement,  or  com- 
missioo,  made  or  entered  into  with,  under,  or  from  the  com- 
missioners of  his  majesty's  treasury,  or  of  the  navy  or  victual- 
ling office,  or  with  the  master  general  or  board  of  ordnance, 
or  with  any  one  or  more  of  such  commissioners,  or  with  any 
other  person  or  persons  whatsoever,  for  or  on  account  of  the 
public  service;  or  shall  knowingly  and  willingly  furnish  or 
provide,  in  pursuance  of  ony  siu;h  agreement,  contract,  or 
commiaaion  which  he  or  tliey  shall  have  nude  or  entered 
into  as  aforesaid,  any  money  to  be  remitted  abroad,  or  any 
wares  or  merchandize  to  be  used  or  employed  in  the  service 
of  the  public,  shall  be  incapable  of  being  elected,  or  of 
sitting  or  voting  as  a  nsembor  of  the  house  of  commons 
during  the  time  that  he  shall  execute,  hold,  or  enjoy  any 
such  contract,  agreement,  or  commission,  or  any  part  or  share 
thereof,  or  any  benefit  or  emolument  arismg  from  the 


By  the  ninth  section  it  is  enacted,  ''  That  if  any  person 
thereby  disabled,  or  declared  to  be  incapable  to  sit  or  vote 
in  parliament,  shall,  nevertheless,  be  returned  as  a  member 
to  serve  for  any  county,  stewartry,  city,  borough,  town, 
ctnque  port,  or  place  in  parliament,  such  election  and  return 
Bie  thereby  declared  to  be  void ;  and  if  any  person  who  is 
disabled,  and  declared  incapable  by  that  act  to  be  elected, 
shall,  after  the  end  of  that  present  session  of  parliament,  pre- 
sume to  sit  or  vote  as  a  member  of  the  house  of  commons, 
such  person,  so  sitting  or  voting,  should  forfeit  the  sum  of  . 
five  hundred  pounds  for  every  day  in  which  he  should  sit  or 
vote  in  the  said  house,  to  any  person  or  persons  who  should 
sue  for  the  same  in  any  of  his  majesty's  courts  at  Westminster, 
and  that  the  money  so  forfeited  should  be  recovered  by  the 
person  or  persons  so  suing,  with  full  costs  of  suit,  in  any  of 
the  said  courts,  by  any  action  of  debt,  bill,  plaint,  or  inform- 
ation :  and  that  every  person  against  whom  any  such  pe- 
nalty or  forfeiture  should  be  recovered  bv  virtue  of  that  act, 
should  be  from  thenceforth  incapable  of  taking  or  holding 
any  contn?ct,  agreement,  or  commission  for  the  public  ser- 
vice, or  any  share  thereof,  or  any  benefit  or  emolument 
from  the  same  in  any  manner  whatsoever.*' 

t2 
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1819- 

Thomson 
PsARse. 


The  plaintiff  declared,  that  the  defendant  heretofore 
and  after  the  end  of  the  session  of  parUament  mentioDed 
in  a  certain  act,  made  in  the  88d  year  of  the  reign  of  cor 
sovereign  Lord  the  now  King,  to  wit,  at  Westminster j  m 
the  county  of  Middlesexj  for  restraining  any  person  con- 
cemed  in  any  contract,  commission,  or  agreement  made 
for  the  public  service,  from  bebg  elected,  or  sitting  and 
voting  as  a  member  of  the  house  of  commons,  to  wit, 
on  the  6th  day  oft/tine,  1818,  to  wit,  at  Westminster^  in 
the  county  of  Middlesex^  did  make  and  enter  into  a  cer- 
tain contract  with  one  Oliver  NicoUsy  esq.  for  and  oa 
account  of  the  public  service;  that  is  to  say,  a  certain 
contract  for  the  furnishing  and  providing  divers,  to  wit, 
1088  suits  of  clothes  for  the  66th  regiment  of  foot,  for 
the  service  of  1819,  and  which  said  contract  defendant 
held  and  enjoyed  from  the  said  6th  day  of  June^  1818, 
aforesaid,  continually,  until  and  upon  the  24th  day  of 
December,  in  the  year  last  aforesaid;  and  that,  in  pur- 
suance of  the  said  contract,  and  during  the  time  last 
aforesaid,  to  wit,  on  the  said  24th  day  of  December^  1818, 
aforesaid,  to  wit,  at  Westminster  aforesaid,  in  the  countjr 
of  Middlesex,  aforesaid,  the  said  defendant  did  know- 
ingly and  willingly  fiimish  and  provide  the  said  1088 
suits  of  clothes,  to  be  used  in  the  said  public  service  as 

And  by  the  tenth  section  it  is  enacted^  «*  That  in  every 
Euch  contract,  agreement,  or  commission,  to  be  made,  en- 
tered into»  or  accepted,  as  aforesaid,  there  should  be  inserted 
an  express  condition,  that  no  member  of  the  house  of  coin- 
mens  should  be  admitted  to  any  share  or  part  of  such  con- 
tract, agreement,  or  commission,  or  to  any  benefit  to  arise 
therefrom  :  and  that  in  case  any  person  or  |)ersons  who  had 
or  have  entered  into,  or  who  should  enter  into  or  acce()t 
any  such  agreement,  contract,  or  commission,  should  admit 
any  member  or  members  of  the  house  ef  commons  to  any 
part  or  share  thereof,  or  to  receive  any  benefit  thereby,  all 
and  every  such  person  or  persons  should,  for  every  such 
offence,  rorfeit  and  pay  the  sum  of  five  hundred  pounds,  to 
be  recovered,  with  Aill  costs  of  suit,  in*  the  same  manner  us 
was  expressed  in  the  liinth  section/' 
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afiiresaid ;  by  reason  of  which  said  premises,  and  by  force 
of  the  said  act  of  parliament)  the  defendant,  during  all 
the  time  last  aforesaid,  was  a  person  incapable  of  being 
dected  a  member  of  the  said  house  of  commons,  or  of 
sitting  as  a  member  of  the  said  house,  to  wit,  at  West^ 
minster  aforesaid,  in  the  county  aforesaid.  And  the 
plabtiff  averred,  that  the  defendant,  so  being  a  person 
disabled,  and  declared  incapable  by  the  said  act  to  be 
dected  a  member  of  the  said  house  of  commons  as  last 
sforesaid,  afterwards,  to  wit,  on  the  18th  day  oli  June^ 
1816,  aforesaid)  to  wit,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  was  elected  to  serve  as  a  member  of 
the  said  house  of  commons,  to  wit,  for  the  borough  of 
DevizeSy  in  the  county  of  Wilis ;  and  afterwards,  to  wit, 
on  the  same  day  and  year  last  aforesaid,  to  wit,  at  West^  ^ 
minster  aforesaid,  was,  in  pursuance  of  such  election, 
returned  as  a  member  to  serve  for  the  said  borough  of 
Devizes  in  parliament,  and  that  the  defendant,  not 
regarding  the  said  act  of  parliament,  nor  fearing  the 
penalties  therein  contained,  after  the  end  of  the  said 
session  of  parliament,  in  the  said  act  mentioned,  and 
within  twelve  calendar  months  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  21st  day  of  January^ 
1819,  aforesaid,  to  wit,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  under  colour  of  the  said  return, 
did  presume  to  sit  as  a  member  of  the  said  house  of 
conmions  for  the  said  borough  of  Devizes: — By  reason 
whereof  and  by  force  of  the  statute  in  such  case  made 
and  provided,  the  defendant  forfeited  the  sum  of  .f  500, 
for  the  «aid  day  on  which  he  so  presumed  to  sit  as  a 
member  of  the  said  house  of  commons,  as  aforesaid, 
and  an  action  hath  accrued  to  the  plaintifi^  to  demand 
and  have  of  and  from  the  defendant  the  said  sum  of 
«£500,  parcel  of  the  said  sum  of  mon^  above  demanded. 
There  were  seven  other  counts,  laying  the  execution 


1819. 
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1619-         of  tAe  defendant's  contract  with  General  NicoUt  in  irarioos 

Thomso        ^Ay*>  <^d  A  second  set  of  eight  counts  similar  to  the  first, 

V.  stating  that  the  defendant  entered  into  a  like  contract 

PfiARSx.       ^th  Lord  Hcmard^  as  colonel  of  the  70th  regiment  of 

foot 

,  The  defendant  pleaded  nil  debet. 

At  the  trial  of  the  cause^  before  Lord  Chief  Justice 
Dallas^  at  Westminster^  at  the  sittings  after  the  last  tenU) 
it  appeared  in  evidence  that  the  defendant  was  an  ex- 
tensive army  clothier,  and  that  he  was  in  the  habit  of 
furnishing  clothing  to  upwards  of  one  hundred  and 
forty  rq[iments.  No  formal  contract  in  writing  was 
adduced  of  the  defendant*s  having  furnished  clothei, 
but  merely  a  written  evidence  of  such  contract,  namely^ 
an  order  sent  to  him  from  Greenwood^  Cox^  Sf  Co.  as  the 
agents  of  General  NicoUsy  who  was  colonel  of  the  66th 
regiment  of  foot,  to  furnish  clothing  for  that  regiment, 
and  of  which  the  following  is  a  copy : 

<<  Grains  Court,  6th  June,  1818 
(( We  are  directed  by  General  NicoUs  to  request 
you  will  immediately  provide,  on  his  account^  the  articles 
of  clothing  specified  on  [the  other  side  hereof,  ibr  the  use 
of  the  66th  regiment  of  foot,  and  deliver  the  same  to  the 
packers,  Messrs.  Hayter^  Howell,  4*  Co.  Mark  Lane, 
who  have  been  instructed  to  report  to  us  the  date  ^en 
they  receive  them. 

<^  Your  most  obedient  servants, 
«« QreentBood,  Cox,  4*  Co.** 

This  order  was  addressed  to  the  defisndant,  and  on 
the  other  side  was  specified  the  clothing  to  be  sent  for 
the  whole  of  the  66th  regiment;  and  on  the  back  of  the 
order,  the  following  memorandum  was  made  of  the  de- 
livery: 


ly  TUB  ntTT^yilfTH  TEAK  OJf  0XO.  lU.  905 

M1S18,  JUySlit  1619. 

-•aMiiixdiicrtheBrilUiCdQiiyfar  t^^  ^^^^ 

QooiHape."  v. 
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It  was  also  ddy  proved  that  on  the  16th  Jmie^  1618» 
the  dftfrfndant  had  been  elected  to  serve  in  parliament 
tot  the  borough  oi  Devixes^  and  that  on  the  Slst  otjtdy 
felkming^  he  furnished  the  dothbg  as  specified,  and  in 
pnmiance  of  the  above  order.  It  further  appeared  that 
the  defendant  had  no  connexion  with  any  person,  but 
the  cplonela  of  fcgiments,  or  thar  agents ;  and  that  such 
dolfaing  was  paid  for  by  such  agents  for  and  on  bdudf 
of  the  colonels,  whose  duty  it  is  to  clothe  the  regi- 
ments which  they  req>ectively  conunand;  that  the  army 
doChicr  looks  only  to  the  €ol<mds  for  payment,  and  has 
no  connexions  whatever  with  govemment«  nor  is  he  paid 
bjr  them;  that  the  oohmds  sometimes  give  the  orden 
themselves,  but  that  the  clothing  is  usually  sent  to  the 
packers,  and  by  them  to  the  respective  regiments;  that 
the  defimdant,  in  this  case,  had  received  no  orden  firom 
the  army  department  to  provide  clothing,  but  only  firom 
Qrtenmoodt  Casj  4rCo.BB  theagmts  of  General  Nicoth. 
It  was  fiilther  proved^  that  colonels  of  regiments  may 
empby  any  one  to  formsh  clothes  they  may  think  proper, 
and  that  the  remainder  of  the  monqr,  after  the  equip- 
ment of  the  regiment,  belcrngs  exdusivdy  to  them. — 
Under  these  circumstances,  his  Lordship  was  of  opinion, 
that  this  could  not  be  considered,  on  the  part  of  the 
defimdant,  as  a  dealing  or  contract  with  government  on 
sccoont<if  the  public  service,  but  exclusively  with  General 
NieibUsj  as  the  colonel  of  the  66th  raiment,  and  conse- 
qaently  directed  a  nonsut,  but  gave  the  plaintiiF  leave  to 
move  that  a  verdict  might  be  entered  for  him  for  a  single 
penalty,  via.  £500. 
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Mr.  Seijt.  LaweSf  on  a  former  day  in  this  eniii  hafing 
accordingly  obtained  a  rule  nii^- that  this  nonsuit  vai^i 
be  set  aside^  and  a  verdict  entered  for  theplaintifffer£S0O» 
anddtedthecasesof  Jlfaefea^Ay.jHaldMkiiMl(a)9  ifyrtU 
▼.  Beaver  {b\  Bice  ▼.  ChOe  (c),  and  RiceT.  EverM  (i)t 
in  its  support, 

i  Mr.  Seijt.  LenSf  and  Mr.  Seijt.  Tad^f  afterwards 
shewed  cause.— From  the  evidence  adduced  at  the  trials 
it  is  quite  dear  that  the  defendant  cannot  be  consi- 
dered as  having  contracted  with  government  for  the 
public  service,  so  as  to  bring  him  within  the  penalties  of 
the  22  Geo.  S.c.  45.— The  only  persons  who  may  be 
deemed  contractors  with  government  for  the  supply  of 
army  dothing  are  the  colonds  of  regiments  themsdvesi 
but  even  they  do  not  foil  within  the  statute.  The 
statute  is  only  applicable  to  written  contracts^  for  it  is 
provided  by  section  10,  that  in  every  contract  entered 
into  on  account  of  the  public  service^  there  shall  be  in- 
serted an  express  condition,  that  no  member  of  the  house 
of  commons  shall  be  admitted  to  any  part  or  share  d 
such  contract.  Hiat  provision  therefore  cannot  iqpplj 
to  such  a  contract  as  the  present.  Even  the  colonel  is 
not  bound  to  enter  into  a  contract  with  government 
for  the  supply  of  clothing.  This  mode  of  dealing  be- 
tween the  defendant  and  the  colonel  was  never  in  the 
contemplation  of  the  legislature.  It  is  part  of  the  odooel's 
du^  to  supply  the  dothes  for  his  r^ment,  and  he  is 
furnished  with  money  in  order  that  he  may  exercise  such 
du^ ;  but  he  is  not  bound  by  contract  to  do  so^  but  by 
the  uniform  course  of  duty.     But  the  contract  made  by 


(a)  1  T.  R.  172. {b)  1  E.  R.  135. (c)  1  E.  R.  579. 

(rf)  l£.  7^383,  a.  ^      ■ 
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the  defendant,  is  a  mere  personal  contract  between  him- 
self and  the  colonel,  through  the  intervention  of  an  army 
agent  He  clothier  enters  into  no  contract  with  go- 
vamment,  for  the  colonel  is  personally  responsible  to 
him,  and  if  he  fail,  the  colonel  most  be  the  loser,  and 
get  the  supplies  funiished  elsewhere.  Besides,  the  oo- 
looel  leceiyes  an  emolument  from  furnishing  the  clothing, 
br,  after  the  regiment  is  equipped,  if  any  money  r^ 
msins,  it  belongs  exclusively  to  him,  not  by  virtue  of 
his  contract,  but  from  the  nature  of  his  employment 
If  a  soldier  deserts  with  his  dothes,  the  colonel  must 
bear  the  loss,  and  furnish  tlie  man  with  clothing  who  is 
appointed  in  his  stead,  at  his  own  expense.  The  colonel 
may  supply  his  regiment  with  clothes  without  the  inter- 
vention of  an  army  clothier,  for  he  might  be  furnished 
with  such  supplies  from  diflferent  manu&cturers  or  trades- 
meD;  and  can  it  be  said  that  these  persons  are  contractors 
with  government  because  they  furnish  those  articles  to 
the  colonel  ?  Both  the  persons  who  furnish  the  goods,  ^ 
and  those  who  order  them  would  be  liable,  in  case  the 
doctrine  contended  for  were  allowed,  provided  they  knew 
that  such  goods  were  intended  for  the  use  of  govern- 
ment. 

Adjournatur. 


1819- 
Thomson 
PsAasB. 


Mr.  Seijt.  Lcmes  this  day,  in  support  of  the  rule^  pre- 
mised that  it  had  been  objected  that  this  case  did  not 
come  within  either  the  letter  or  spirit  of  the  122  Geo,  8, 
c  45,  as  that  statute  applies  only  to  contracts  made 
with  government,  or  persons  representing  them,  and  not 
to  contracts  entered  into  with  private  individuals;  and 
that  consequently,  as  General  Nicotts  was  acting  in  his 
private  capacity,  that  the  contract  entered  into  between 
his  agents  and  the  defendant  was  not  touched  on  by  the 
statute.    Whether  the  transaction  took  place  in  a  pri- 
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Tate  or  public  capaci(y  will  make  no  difirenoe  as  to  Um 
cooitniction  of  the  statute  for  it  oontaisia  a  gcnenl  hm^ 
applicable  to  all  persons  contracting  if  soch  contract  be 
ultimately  made  for  tlie  public  service.    As  to  die  ofajeD- 
tioDy  that  the  contract,  in  this  case^  was  not  in  writinj^ 
although  the  tenth  section  of  the  statute  requires  that 
in  every  such  ccmtract  there  shall  be  inserted  an  exptm 
condition  that  no  member  of  the  house  of  commons  shall 
be  admitted  to  any  share  or  part  thereof;  yet  that  dause 
is  merely  directory.    If  a  contract  in  writing  were  alvayi 
necessary,  the  statute  might  easily  be  avmded.    It  has 
not  only  been  contended  that  the  statute  is  only  appli- 
cable to  immediate  contracts  with  gOTemmoit,  but  a 
distinction  has  been  drawn  between  those  persons  who 
enter  into  immediate  and  those  who  enter  into  remote 
ccmtracts.    The  leadbg  object  of  the  statute  is  to  pre- 
vent undue  influence ;  if  therefore  that  be  the  object) 
whether  the  contract  be  immediate  or  remote  it  b  still 
within  the  mischief  contemplated  by  the  act.    It  has  been 
further  contended  that  the  cqptract  must  be  entered  into 
with  the  government  itself  but  no  audiority  has  been 
cited  to  support  such  a  construction.     [Lord  Cbief 
Justice  Dallas. — Is  the  colonel  of  a  regiment  incapa- 
citated from  sitting  in  parliament,  because  he  provides 
his  men  with  clothing^   A  colonel  does  not  come  within 
the  meaning  of  the  statute^  because  he  is  acting  com- 
pulsorily,  for  it  is  his  duty,  as  colonel,  to  furnish  clothing 
for  the  use  of  his  regiment    It  has  been  said,  that  if  the 
defendant  be  liable,  so  also  would  those  tradesmen  be 
who  furnish  the  di£krent  arddes,  and  who  are  remote 
contractors.    By  the  terms  of  the  first  section  any  per- 
scms  holding  contracts  for  the  public  service  are  dis- 
qualified ;  they  need  not  therefore  be  principal  contrac- 
tors, and  enter  individually  into  such  contracts  with  go- 
vernment, in  order  to  be  rendered  incapable  of  being 
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ckctd  or  rittkig  in  ^Mrfiament — [Lord  Chief  Jostiee         I8i9u 

Azibi^ — ^The  words  bf  that  section  extend  to  personi     ^  ^""^ 

,     .   „  ,    _,  .  *^  Thomson 

wbo  shall  ezecatc^  hold,  or  enjoy,  any  contract^  agree*  ^ 

ment,  or  commissioni  made  or  entered  into  with  com-  I'babss. 
misdoners  on  account  of  the  public  senrice.]  In  that 
case  the  colonel  would  be  responsible^  for  he  is  the  only 
person  to  vdiom  a  conunission  is  del^ated  by  govem- 
mcnt,  and  he  alone  is  required  by  them  to  furnish  the 
dodiing  for  his  regiment  But  it  has  been  said  that  if 
the  army  clothier  be  liable^  so  must  be  all  tradesmen  who 
fanush  him  with  the  articles  to  supply  such  clothing, 
and  that  if  the  colond  come  within  the  statute,  the  clothier 
must  be  exonerated,  as  he  has  no  commission  fix>m,  or 
erea  a  communication  with  government,  ndther  is  he 
tbdr  agent,  nor  does  he  individually  enter  into  any  con- 
tract with  them.  But  this  statute  can  only  apply  to  con- 
tractors in  the  public  and  ordinary  sense,  for  the  evident 
intention  of  the  legislature  was  to  restrain  persons  who 
m^t  enter  into  extensive  and  lucrative  contracts  with 
government  from  sitting  in  pa^iament,  on  the  ground  of 
pablic  policy,  as  by  holding  such  contracts  they  might 
be  considered  under  the  undue  influence  of  govern- 
ment Either  the  statute  must  be  confined  to  persons 
who  enter  into  an  immediate  contract  with  government, 
or  be  extended  to  all  those  who  furnish  the  various 
materials.  Besides,  the  statute  is  highly  penal,  and 
must  be  most  stricdy  construed,  for  its  sole  object  is  to 
prevent  the  immediate  influence  of  government,  on  per- 
scms  entering  into  contracts  with  them,  but  it  cannot  be 
inferred  that  this  is  to  extend  to  all  sub-contractors 
AH  persons  therefore  holding  contracts  with  any  of  the 
public  boards,  and  for  the  public  service^  are  restricted 
by  the  statute  from  sitting  in  parliament;  but  the  statute 
nnist  be  limited  to  those  persons,  as  they  might  be  con* 
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leig.         sidered  to  be  under  the  immediate  iofluenoe  of  gorem- 
^*^  ment,  on  account  of  public-  beneficial  contracts.    Even 

Phomson      ^  possibility  of  such  influence  has  been  contemplated 
PcARSB.       and  looked  to  by  the  legislature.     As  to  the  letter  of  the 
act,  it  must  be  admitted  to  be  general,  for  the  title  is  in  the 
most  general  terms  possible^  and  no  distinction  is  made  as 
to  contracts  entered  into  with  particular  persons,  but  re- 
strains any  person  concerned  in  any  contract  made  for 
the  public  service,  from  being  elected  or  sitting  in  the 
house  of  commons:  The  first  section  enacts,  that  any 
person  who  shall  directly  or  indirectly  hold  such  cor> 
tract  shall  be  incapable  of  sitting  in  parliament;  there- 
for^ whether  the  persons  entering  into  these  contracts 
be  the  immediate  or  remote  parties,  it  makes  no  dif- 
ference, for  the  first  clause  extends  further,  for  it  pro- 
hibits contracts  for  the  public  service  with  his  majes^'s 
conunissioners,  or  any  other  person  or  persons  whatso- 
ever.   With  regard  to  tHe  contract^  the  statute  is  as 
general  as  possible;  yet  it  has  been  said,  that  its  ope- 
ration must  be  limited,  because  the  commissioners  of  the 
treasury,  navy,  or  victualling  office,  or  master  general,  or 
board  of  ordnance^  are  specifically  enumerated;  but  it 
does  not  follow,  because  they  are  particularly  mentioned, 
that  the  contracts  must  be  entered  into  with  them  alone, 
for  the  clause  goes  further,  and  states,  <<  or  with  any 
person  or  persons  whatsoever.''     The  contract  here 
was  made  by  the  defendant  on  account  of  the  public 
service^  and  is  equally  as  extensive  as  if  it  had  been 
entered  into  with  the  victualling  office  or  the  board  of 
ordnance.    Hie  operation  of  this  statute  may  extend  to 
those  whose  personal  responsibilities  do  not  attach,  if 
they  come  within  the  mischief  of  the  act     Public  boards 
are  merely  agents  for  the  public  service.     Equally  so 
are  colonels  of  reg^ents;  and  yet  it  has  been  said  that 
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tbefiirnUiiiig  clothing  by  the  latter  cannot  be  on  account  J8I9. 
of  the  paUic  semicef  because  the  surplus  that  remains  ^  ^^""^ 
bdoDgs  to  them  as  such  colonels;  but  that  does  not  alter  ^^ 

either  their  character  or  the  nature  of  their  service.  But  Pba  rsb. 
the  contract  here  is  between  the  army  clothier  and  the 
cdoDel,  on  account  of  the  public  serricei  By  the  third 
sectioa  of  the  statute^  individual  characters  only  ^re 
looked  to,  for  it  contains  a  proviso.that  the  act  shall  not 
eiteod  to  incorporated  trading  companies;  and  by  the 
lerenth  section,  members  of  the  house  of  commons 
holding  such  contracts  may  abandon  them  on  giving 
twelvemonths  notice.  To  whom  is  the  notice  to  be 
giTeu?  **  To  the  person  or  persons  with  whom  such 
coQtiact  is  made.^  If  the  first  section  of  the  statute, 
therefore,  applies  only  to  his  majes^s  commissioners  or 
pttbGc  boards,  so  it  might  be  said  that  the  seventh  sec- 
tion is  only  applicable  to  those  public  characters ;  but 
in  this  iatter  section,  there  is  no  specific  appropriation 
of  persons.  It  has  been  further  said  that  this  was  not 
a  contract  made  by  the  defendant  with  government,  but 
with  General  NicoUs.  Apparently  it  is  so^  but  the 
contract  was  not  made  with  him  individually,  for  he  was 
acting  on  account  of  the  public  service,  and  it  was  his 
duty  to  see  his  rq;iment  clothed,  in  his  public  character 
as  cobneL  He  cannot  therefore  be  considered  as  per- 
sonally responsible.  On  the  authority  of  Macbeath  v. 
Haldimand  (a),  and  Unwin  v.  fVobefy  (6),  the  colonel 
could  not  be  liable^  for  it  was  there  decided  that  an 
officer  q;ypointed  by  government,  treating  as  an  agent 
for  the  public,  is  not  liable  to  be  sued  upon  contracts 
made  by  him  in  that  capad^;  no  action  can  therefore 
be  maintained  against  General  NicdUsj  as  it  was  part 
of  his  public  duty  to  provide  his  regiment  with  clothing. 

(a)  1  r.  H.  173^-— (fr)  1  7.  R.  674.      . 
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1819*         In  Bice  v.  CkuU  (a)»  and  lUee  v.  EceriU  (i),  it  wis 
TiioMsoN      ^*^  ^**  ^  captain  of  a  troop  is  not  liable  for  sub- 
c.  sistence  furnished  to  his  men  by  his  oflBcial  orders,  onloi, 

Pbaask.  ia  fact  or  legal  efiect,  he  has  received  the  subsutence 
money ;  so,  in  Myrile  r.  Beaver  (c),  the  captain  washdd 
not  liable  for  sach  subsistence  furnished  during  hii 
absence^  diongfa  the  orders  for  subsistence  were  issaed 
by  another  officer,  and  though  the  captain  was  still  en- 
titled to  a  profit  upon  the  sum  issued  on  that  account, 
and  the  troop  still  continued  under  his  military  orden. 
Tie  principle  established  by  these  cases  t%  that  all  the 
parties  were  acting  in  dieir  public  character  for  the 
public  service,  and  on  no  personal  responsibility.  Tlu 
case  dierefore  falls  within  die  mischief  die  22  Gto.  9, 
intended  to  prevent,  as  the  words  of  that  act  are  general, 
and  the  ecmtract  in  quesdon  was  entered  into  by  the  de- 
fendant on  account  of  the  puUic  service. 

Lord  Chief  Justice  Dallas.— -This  is  an  acdon  of  debt, 
and  brought  to  recover  pcnaldes  from  the  defendant  to 
the  unount  of  ^8000,  for  having  sat  and  voted  in  parlia- 
ment contraiy  to  the  22  Geo.  8.  c  45,  but  this  sum  has 
been  narrowed  by  the  verdict  to  one  penalty,  namdy /500, 
and  the  oidy  question  now  is,  whethear  the  defendant  be 
Kable  to  pay  that  sum.  It  is  now  thirty-five  years  since 
that  statute  was  passed,  during  which  dme  several  general 
and  other  elections  for  representatives  in  pariiament 
have  occurred,  and  during  the  greater  part  of  this  period 
this  country  has  been  at  war  with  other  nations,  and  it 
has  been  consequendy  necessary  to  keep  up  a  Luge 
army,  and  furnish  the  respective  r^ments  forming  such 
army  with  dothing  and  necessary  equipments ;  and  yet 


(a)  I  E.  R.  579' {«)  1  £-  R.  583.  n (c)  1  E.  B. 
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in  action  ttmilar  to  the  present  has  neirer  been  brought, 
nor  has  the  olgection  now  raised  been  ever  before  made. 
It  18  necessary  to  consider  the  sitoation  of  the  defendant, 
in  order  to  see  whether  he  be  liable  to  this  penalty  or 
not  If  the  law  be  dear,  this  will  make  no  differenoe; 
bat  the  oniv^sal  silence  that  has  raigned  in  fVeOmmier 
Hallf  since  thb  statute  was  passed,  affords  strong  groonds 
to  shew  the  general  understanding  of  the  profession,  aa 
to  whether  an  action  like  the  present  be  maintainable  or 
not  What  are  the  facts  of  the  case?  An  order  waa 
lent  bom  govemmoit  to  General  NieoUs  to  dothe  the 
men  of  the  66th  rc^ment  of  foot,  of  which  he  was  the 
colond:  it  was  his  duty  as  such  colonel  to  OMnply  with 
the  order,  and  he  contracted  with  the  defaidant,  an 
army  dothier,  to  complete  the  order,  andcany  it  into 
effect  I  put  it  to  the  plaintiflTs  ooonsd  to  say  whether 
any  colond  of  a  regiment^  recdving  sach  orders  fiom 
government,  and  directing  others  to  execute  them,  was 
to  be  conaideied  as  a  contractor  for  the  public  ser« 
ykcf  so  as  to  render  him  incapable  of  sitting  in  paiiia- 
ment?  and  it  was  admitted  that  he  was  not;  but  a  dis* 
tinction  was  drawn  between  the  colond  oi  a  regiment, 
and  the  army  dothier,  who  fomishes  the  doChing.  But 
the  oohmel  deriTCS  the  greatest  emolument  by  this  order, 
and  he  has  an  iny^f^'^fc^  communication  with  govern- 
aient,  ftom  whom  he  recdves  it;  and  yet  it  has  been 
ttid,  that  although  he  be  not  incapadtated  firom  sitting 
ID  parliament  yet  that  the  army  clothier,  who  recdves  no 
eflMdament  but  that  which  b  to  be  derived  in  the  exer- 
cise of  his  trader  must  be  considered  incapable  of  so 
doing.  By  the  evidence  it  i^peared  that  the  defendant 
leodved  the  order  from  tlie  agents  of  Oenerd  NkoUs; 
diflft  he  had  been  tfaiityfti^  yeara  aa  army  dothier  to  a 
eoviderabfe  extent,  and  that  during  that  period  he  had 
weovmuatoatioowlialefer  wftb  gofcnunciit.    Bythe 
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1819-  terms  of  the  order,  Qreenwood^  Cox^  4*  Co.,  stated  that 

they  were  directed  by  General  NiecUs  to  request  tke 
defendant  to  provide  the  clothing  an  hi^accountf  and  not 
Pea  EBB.       on  the  account  of  govempient.    On  the  true  oonstroo- 
tion  of  this  statute,  the  defendant  is  not  bound  by  sny 
order,  except  that  which  he  consented  to  receive^  and 
he  consented  to  receive  and  execute  this  order  for  Ge- 
neral NicalU.    The  General  was  debited  in  die  de- 
fendant's books,  to  the  amount  of  the  order.    The  de- 
fendant had  no  communication  whatever  with  govero- 
ment,  but  looks  to  General  NiedU  alone  for  paymeat 
The  order  was  recdved  by  him  on  the  account  of  Ge- 
neral NicdU.    How,  therefore,  could  he  be  acquainted 
with  what  had  previously  passed  between  the  Geaeral 
and  the  government  ?   Even  the  General  himself  might 
have  had  no  contract  whatever  with  government;  and 
yet  it  has  been  insisted  that  as  the  articles  fiimished  by 
the  defendant  were  applied  to  the  public  service^  that  be 
is  to  be  considered  as  a  contractor  with  government. 
The  army  clothier  receives  the  order  in  the  first  instance 
firom  the  colonel,  or  hb  agents,  and  then  gives  direction! 
to  the  draper  and  tailor,  who  employ  others  under 
them  to  complete  the  order;  and  it  has  been  said  that 
because  the  articles  furnished  are  to  be  employed  for 
the  public  service,  that  even  tliese  subordinate  persons 
aro  equally  liable  as  the  army  clothier.     I  cannot  think 
that  this  was  the  intention  of  the  statute,  but  that,  as 
well  on  reason,  as  the  true  construction  of  the  act,  the  de- 
fendant cannot  be  considered  liable  to  the  penalty  now 
sought  to  be  recovered. 

Mr.  Justice  Park.— This  case  ha  been  very  fully  gone 
into  by  my  Lord  Chief  Justice;  yet,  as  this  is  the  first 
time  an  action  similar  to  the  present  has  been  brought, 
I  shall  merely  add  a  few  remarks.    It  baa  been  very 
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<blj  aligned  for  the  plaintiff,  by  my  brother  LafaaeSy  and 
theoiject  the  legislature  had  in  view  at  the  time  this 
itgtute  WHS  passed,  has  been  truly  stated  to  be  the  pre- 
vention of  an  undue  influence  with  government,  by  means 
of  contracts  entered  into  with  certain  of  his  majesty's 
commissioners,  as  specified  in  the  first  section,  or  '^  with 
any  other  person  or  persons  whatsoever,  on  account  of  die 
public  service:''  these  latter  words  must  mean  persons  of  a 
sunilar  description  with  those  commissioners,  and  cannot 
spp-y  to  persons  who  enter  into  contracts  at  a  remote  di- 
stance from  them ;  for  the  consequences  of  a  more  general 
construction  would  be  absurd,  as  even  the  tailors,  who 
make  the  clothing,  would  be  liable  to  the  penalties  of 
tins  statute,  as  the  clothes  when  made  would  be  ultimately 
sui^Jied  for  the  public  service.     The  evidence  alone  is 
sufficient  ta  negative  the  arguments  that  have  been 
nused  for  the  plaintiff.     The  order  was  given  to  the 
defendant,  by  the  direction  of  General  NtcoUsj  and  the 
articles  were  furnished  on  his  account.     The  colonel 
derives  the  principal  emolument  from  the  execution  of 
the  order,  as  he  puts  the  surplus  in  his  own  pocket. 
General  Nicolls  was  alone  debited  by  the  defendant, 
and  not  the  government     The  cases  too  which  have 
beoi  cited  for  the  plaintiff  negative  the  argument  adopted 
in  hb  &vour .   In  Macbeath  v.  Haldimand  {a),  the  captain 
was  treating  as  an  agent  for  the  government     So,  in 
Vtmn  V.  Wolsely  {b\  though  the  contract  was  by  deed, 
yet  it  was  made  by  a  servant  of  the  crown,  on  accountrof 
government    In  Rice  v.  Chute  {c\  the  party  was  the  mere 
agent  of  government,  and  not  contracting  on  his  own  ao- 
connt,  although  he  received  no  emolument  for  so  doing. 
Looking  therefore  to  the  evidence  in  this  case,  and  the 
principles  laid  down  in  those  that  have  been  cited,  I  think 


I8I9. 


Thomson 

V. 
PSAaSB. 


(a)  1  T.R,  172. (6)  1  T.  R.  674.— ^{cj  I  East,  579- 

VOL,  11.  u 


270  CAIIK9   IN   EA0TKR  TBBM» 

1819.  the  defendant  is  not  either  within  the  letter  or  intentioii 

of  the  22  Geo.  d,  and  that  persons  holding  contracts  in 
a  remote  degree,  cannot  be  considered  as  oontracDon 


Thomson 

V. 


Pkarse.        with  government. 


Mr.  Justice  Burrouoh. — I  am  of  opinion  that  the 
defendant,  neither  in  intent  or  reason  fiEdls  within  thia 
statute^  which  was  passed  solely  for  the  preyention  of 
undue  influence  with  the  crown.  There  has  been  no 
contract  between  the  defendant  and  government,  or  any 
person  immediately  employed  on  their  behalC  Th« 
statute  merely  prohibits  persons  from  holding  oontracta 
with  certain  of  his  majesty's  commissioners  and  pubfic 
boards,  <<  or  any  other  person  or  perscHM,"  which  mnat 
mean  a  prohibition  of  ccmtracting  with  the  then  ex- 
isting boards,  and  other  similar  boards  which  might 
be  created  thereafter.  The  tenth  section  is  infinitdy 
stronger  than  the  first,  for  every  contract  must  be  in 
writing,  because  the  boards  could  not  pass  their  accounts 
unless  they  were  so,  and  for  this  reason  that  clause  was 
introduced.  Many  colonels  of  regiments  have  had  actions 
brought  against  them  for  the  price  of  the  clothing  fur- 
nished to  such  regiments.  The  contract  here  was  made 
with  the  clothier  on  the  colonel's  account  The  former  de- 
rives his  profit  from  cutting  out  and  making  the  clothes;, 
but  the  colonel  reaps  the  benefit  of  the  surplus,  fix' 
whatever  remains  belongs  exclusively  to  him.  He  makes 
the  best  contract  he  can  with  the  clothier,  and  derives 
the  greatest  benefit  from  the  contract.  What  influence 
is  given  to  government  over  him  by  this  contract?  In 
Mmcbeath  v.  Haldimandj  the  defendant  was  contracting 
with  government,  but  here  he  was  contracting  with  the 
eolonel  of  a  regiment  I,  therefore,  think  that,  as  well 
on  the  reason  of  the  case,  as  the  evidence  adduced  at 
the  trial,  there  is  no  foundation  for  the  plaintiff  to  i 
tain  this  action. 
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Mr.  Justice  Richarmon. — I  am  entirely  c^tbe  aam*         1819* 
opinion.     If  this  statute  be  not  applicable  to  contracts      THOiToii 
entered  into  with  government  by  the  colonels  of  r^-  v. 

nents,  much  less  so  will  it  ^ply  to  contracts  entered       Pjeamse. 
into  by  army  clothiers,  who  are^  in  fact,  subcontractors. 
Hie  statute  can  only  extend  to  those  who  enter  into  an 
immediate  contract  with  government;  if  it  were  other- 
wise^ in  time  of  war,  in  which  during  these  last  thirty 
years  this  country  has  generally  been  engaged,  and  in 
which  it  has  been  necessary  to  furnish  a  large  propor« 
tion  of  clothing  for  the  supply  of  the  army,  a  consider- 
able number  of  respectable  individuals,  who  furnish  such 
supplies,  would  be  thereby  incapacitated  from  sitting  in 
parliament     If  the  tran^iort  board  enter  into  a  con- 
tract for  ships  to  convey  troops,  the  owners  of  every 
such  ship  must  contract  with  other  persons  for  neces- 
saries, and  a  number  of  stores  are  required  in  fitting 
lier  out     Arc  those  who  furnish  such  necessaries  and 
stores  excluded  by  this  statute  from  holding  seats  in 
parliament?  If,  during  war,  manufacturers  of  arms  em- 
ploy artizans  in  such  manufacture,  are  those  artizans  to 
be  exdnded  from  serving  in  parliament  as  well  as  the 
manufacturers  themselves  ?  It  is  impossible  to  draw  the 
line  of  distinction,  if  so  large  a  scope  were  given  to 
the  construction  of  this  statute.    If  the  colonel  of  a  re- 
giment is  not  to  be  considered  as  holding  a  contract 
under  government,  it  is  monstrous  to  say  that  the  de- 
fendant, who  has  a  personal  contract  with  such  colonel, 
should  be  excluded  the  privilege  of  sitting  in  parliament 
The  words  of  the  act  may  apply  to  contracts  which  ai*e 
not  immediate  with  government,  namely,  to  persons  en- 
tering Into  a  contract  in  the  name  of  the  original  con- 
tractor, and  for  his  use  and  benefit    The  words,  *^0DJ 
cf  other  person  or  persons,''  must  mean  persons  of  a 
like  dcscriptioo,'  namely,  persons  acting  as  the  agents  of 
govemment,  and  not  like  the  colonels  6(  regiments,  wha 
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are  personally  liable  to  those  tradesmen  they  may  em- 
ployi  and  who  are  clearly  at  liberty  to  employ  any  trades- 
men they  may  think  proper.  The  defendant  here  has 
not  been  benefited  by  any  contract  he  has  entered  into 
with  government;  he  looked  to  General  NicoUs  for  the 
performance  of  his  personal  contract  to  him,  as  colonel 
of  the  66th  regiment,  and  had  no  participation  of  the 
colonel's  profit  or  loss  with  government.  Under  these 
circmnstances  I  think  the  statute  does  not  apply  to  him, 
and,  therefore^  concur  in  saying,  that  this  rule  must  be 

Discharged. 
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Andrew  v.  Hancock. 


A  tenant  hav-    ^  .         n       1    •      /•     ^  1  •  j   •    ^i. 

ing  paid  land-    This  was  an  action  of  replevm,  for  takmg  goods  m  the 

tox  and  paving  pointifTs  dwelling-house.  The  defendant  avowed  first  for 
IScce«We*  -^^^^  '^""g  ^^°  quarter's  rent  due  the  29th  oi September^ 
years,  without  1818:  and,  secondly,  for  £15^  beinga  quarter's  rent  due 
claiming  any  ^^  ^^  ^^^  j^y.  t^  ^^e  first  of  these  avowries  the 
deduction  from     ,..-«,•,.,  ,       ,  ,  ,    1.  ,^      » 

his  landlord  for  plamtin^  pleaded  m  bar,  that  he,  on  the  23d  ot  March^ 

these  payments  1812,  and  from  thence  until  the  1st  of  Mzy,  1818,  held 
hisTenr— *       ^^  enjoyed  the  dwelling-house,  in  which  &c  as  tenant 


i/eU.that 
such  deduction 


to  the  defendant,  upon  the  terms  specified  in  the  avow- 
sucn  aeduction  ^^  (^^  payment  of  rent  quarterly),  and  that  on  the 
from  the  rent     ^Sih  of  March^  1812,  £2 :  5s. :  6d.  became  due  and  pay- 

of  the  current    able  in  respect  of  the  land-tax,  before  then  assessed  on 
year,  and  that 
the  tenant 

could  not  claim  it  from  his  landlord  at  any  subsequent  period.—  To  an  avowry 
in  replevin  for  rent  in  arrear,  the  plaintiflF  pleaded  in  bar,  payments  for  land- 
tax,  and  paving  rates  for  six  successive  years,  in  order  to  avoid  a  distress  ; 
and  that  the  sums  so  paid  by  him  exceeded  the  amount  of  the  rent  distrained 
for,— Held:  that  such  a  plea  was  bad  on  demurrer^  as  the  tax  and  rates 
should  have  been  deducted  by  the  plaintiff  from  the  rent  of  the  current 
year,  and  as  the  plea  in  substance  amounted  and  was  equivalent  to  a  set-off. 
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the  said  dwelling-house,  in  which,  &c.,  and  that  after 
the  said  sum  had  become  so  due  and  payable,  and  be- 
fore the  said  time  when,  &c  to  wit,  on  the  !23d  of  JfarcA, 
1813,  the  plaintiff,  being  the  tenant  and  occupier  of  the 
said  dwelling-house,  in  which,  &c.  in  order  to  prevent 
his  goods  therein  from  being  distrained  at  the  day  and 
year  last  aforesaid,  paid  the  said  sum  of  .£2  :  5s. :  6d. 
so  due  and  in  arrear  as  aforesaid.  The  plea  then  went 
on  to  state  that  the  like  sum  was  due  for  the  land-tax 
for  the  half  year,  ending  on  the  29th  of  September^ 
1812,  and  the  25th  of  March,  181S,  and  paid  by  the 
pUdntiff ;  and  a  like  statement  by  three  years  payment  for' 
the  years  ending  on  the  25th  of  March,  1814,  to  the 
25th  of  March,  1817.  The  plaintiff' then  averred  that 
before  the  said  time,  when,  &c.  to  wit,  on  the  said  25th 
of  March,  1812,  and  on  divers  other  days,  between  that 
day  and  the  first  of  May,  1818,  divers  sums  of  money, 
in  the  whole  amounting  to  <£82  :  lOi.,  became  diie  and 
payable  for  rates,  for  paving  certain  streets  and  lanes 
within  the  parish  of  Saint  Saviour,  in  the  borough  of 
Souikwark,  by  virtue  of  a  certain  statute  in  that  case' 
passed;  being  before  the  said  several  last^mentioned  times . 
assessed  and  charged  upon  the  said  dwelling*house,  m 
which,  &c  part  of  which  rates,  to  wit,  £7,  ought  to 
have  been  paid  and  discharged  by  the  defendant,  as 
owner  of  the  said  dwelling-house :  and  that  before  the 
said  time^  when,  &c.  to  wit,  on  the  1st  of  September^ 
1818,  the  said  sum  of  <£7,  being  so  in  arrear  and  not 
discharged  by  the  defendant,  he,  the  plaintiff,  as  tenant 
and  occupier  of  the  said  dwelling-house,  was  duly  re- 
quired, according  to  the  form  of  the  statute,  to  pay  and 
discharge  the  said  sum  of  «£7;  and,  thereupon  in  order 
to  prevent  his  goods  .there  being  in  the  dwelling-house 
firom  being  distrained,  the  pUwtiff,  when  he  was  so 
required,  paid  the  said  sum  of  <£7»  so  due  from  the  de- 
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fendant,  as  owner  of  the  said  house«  And  the  pUiotiff 
further  averred,  that  the  several  sums  of  money  so  paid 
by  him  amounted  to  £30  :  95. :  7^>  and  that  the  same 
gi«at]y  exceeded  the  amount  of  the  rent  due  and  io  arrear 
fix>m  the  plaintiff  to  the  defendant,  in  manner  and  form 
as  the  defendant  had  in  his  avowry  in  that  beluJfaflfiged. 

And  this,  Sec  wherefore,  &c. 

There  was  a  similar  plea  to  the  second  avowry. 

To  both  these  pleas  thare  was  a  generaldemurrer,  and 
the  plaintiff  joined  in  demurrer* 

The  case  came  on  for  argument  on  a  former  day  in 
this  term,  when 


Mr.  Serjt.  Tadtfy^  in  support  of  the  demurrer,  ob- 
served, that  the  question  raised  was,  whether  if  a  tenant 
omit  to  deduct  out  of  the  rent  of  the  current  year  pay- 
ments made  by  him  on  account  of  land-tax  and  paving 
itttes,  he  might  make  sudb  deduction  at  any  distance 
of  time,  and  pay  .the  arrears  of  several  years  at  once^ 
although  more  than  six  years  might  have  ehipsed  since 
die  first  payment  for  such  taxes  was  due?    He  ob- 
jected to  the  form  of  the  pleas,  as  neither  of  them 
averred  that  the  land-tax  was  due  from  the  defendant,  or 
that  he  was  the  owner  of  the  house,  and  submitted  tbit 
they  were  bad  in  substance,  as  they  amounted,  in  eflect, 
to '  a  se1>off,  which  cannot  be  pleaded  in  replevin.    This 
case  differs  from  that  of  Sapsfordv.  Fleicker  (a)t  as  the 
pleas  there  averred  a  demand  of  payment  of  the  arrears 
of  rent  from  the  defendant  previous  to  the  demand  on 
the  occupier  who  paid  the  same;  but  here  there  was  no 
averment  of  the  occupation  of  the  plaintiff,  but  merely 
diat  he  was  a  tenant  to  the  defendant     In  that  case 
theve  was  no  doubt  as  to  the  payment,  and  the  defendant 


(«)  4r.il.  511. 
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Mil  htfa  known  that  the  groond-rent  was  unpaid ;  tmt 
lien  there  might  have  been  sereral  landlords.  Inde- 
pendeatljr  of  this^  the  SSth  Ge^fjgl,  c.  5.  (the  general  and 
first  permanent  land-tax  act)  will  set  this  question  at  rest, 
S9  bj  section  17  (a),  the  mode  of  allowance  to  the  tenant 
to  deduct  the  land*tax  from  his  rent  is  laid  down  in  ex-« 
piesB  terms.  That  being  an  annual  act,  the  rent  therein 
expressed  can  only  apply  to  the  particular  or  current 
year  in  which  the  land-tax  was  to  be  paid.  The  next 
seeming  r«at  must  mean  the  rent  which  would  become 
due  within  that  year  cmly.  It  cannot  be  presumed  that 
tenants  are  authorised  to  make  such  deductions  at  a 
Ibtare  year,  for  another  statute  might  not  be  passed  to 
sHow  these  deductions  to  be  made  in  such  subsequent 
jfear,  nor  might  the  land  be  rated  in  the  same  propor- 
tion. The  property-tax  act  (ft)  has  received  a  similar 
eoBstnicti<m  in  the  late  case  of  Dfndy  t.  Moore  (c),  and 
skhoogh  a  distinction  may  be  drawn,  as  to  a  tax  imposed 
oa  land,  hom  that  on  property,  still  the  eifect  of  both 
these  statutes  is  the  same.  By  the  46th  Qeo.  S.  c  65, 
idiedrift  A»  No.  4,  rule  9.  it  was  expressed  that  the  de- 
docdons  made  by  the  tenants  on  accoont  of  the  pro» 
per^F^-tax  Aonld  be  out  of  the  first  payment,  diereafter 
to  be  made  on  account  of  rent;  and  though  it  was  con- 
tended in  Denbtf  y.  3foor^,  diat  the  tenant  was  empowered 
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V. 

Hancock, 


(a)  By  which  it  is  enacted,  **  that  the  several  and  respec- 
tSre  tenant  or  tenants  of  all  houses,  Innds,  tenements*  and 
heiedttaiaents  which  ^ould  be  rated  by  virtue  of  that  act, 
were  thereby  required  and  authoriHed  to  pay  such  sum  or 
sums  of  money  as  should  be  rated  upon  such  houses,  lands, 
tenements,  or  hereditaments,  and  to  deduct  out  of  the  rent 
so  much  of  the  said  rate  as  in  respect  of  the  said  rents  of  any 
such  houses,  lands,  tenements,  and  hereditaments,  the  land- 
lord should  and  ought  to  pay  and  bear :  and  the  landlord, 
both  mediate  and  imnediatey  according  to  their  respective 
mterests,  were  thereby  required  to  allow  such  deductions 
and  payments  upon  the  receipt  of  the  residue  of  the  rent." 

{^)  46  Geo.  3.  c.  65. ^^-^{c)  I  Bam.  &  ^W.  123. 
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I3ig,         sidoed  to  be  under  the  immediate  influenoe  of  gorern- 
^^^  ment,  on  account  of  public  beneficial  contracts.    Even 

Thomson      ^  possibility  of  such  influence  has  been  contemplated 
Pbabsb.       and  looked  to  by  the  legislature.    As  to  the  letter  of  the 
act,  it  must  be  admitted  to  be  general,  for  the  title  is  in  the 
most  general  terms  possible,  and  no  distinction  is  made  as 
to  contracts  entered  into  with  particular  persons,  bot  re- 
strains any  person  concerned  in  any  contract  made  for 
the  public  service,  from  being  elected  or  sitting  in  the 
house  of  commons :  The  first  section  enacts,  that  any 
person  who  shall  direcdy  or  indirectly  hold  such  coor 
tract  shall  be  incapable  of  sitting  in  parliament;  there- 
fore, whether  the  persons  entering  into  these  contracts 
be  the  immediate  or  remote  parties,  it  makes  no  dif- 
ference, for  the  first  clause  extends  further,  for  it  pro- 
hibits contracts  for  the  public  service  with  his  majesty's 
commissioners,  or  any  other  person  or  persons  whatso- 
ever.   With  regard  to  the  contract,  the  statute  is  as 
general  as  possible;  yet  it  has  been  said,  that  its  q)e- 
ration  must  be  limited,  because  the  commissioners  of  the 
treasury,  navy,  or  victualling  oflSce,  or  master  general,  or 
board  of  ordnance,  are  specifically  enumerated;  bot  it 
does  not  follow,  because  they  are  particularly  mentioned, 
that  the  contracts  must  be  entered  into  with  them  alone, 
for  the  clause  goes  further,  and  states,  <<  or  with  any 
person  or  persons  whatsoever/'     The  contract  here 
was  made  by  the  defendant  on  account  of  the  pubUc 
service^  and  is  equally  as  extensive  aa  if  it  had  be^ 
entered  into  with  the  victualling  office  or  the  board  of 
ordnance.    The  (q)eration  of  this  statute  may  extend  to 
those  whose  personal  responsibilities  do  not  attach,  if 
they  come  within  the  mischief  of  the  act.     Public  boards 
are  merely  agents  for  the  public  service.     Equally  so 
are  colonels  of  regiments;  and  yet  it  has  been  said  that 
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tiKfiimishing  cloduDg  by  the  latter  cannot  be  onaccount  J819. 
of  the  {mUtc  service^  became  the  surpliu  that  remains  -,  ^"^^^^ 
beioDgs  to  them  as  such  colonels;  but  that  does  not  alter  ^^ 

either  their  character  or  the  nature  of  their  service*  But  PcAass. 
the  contract  here  is  between  the  army  clothier  and  the 
coIoD^  on  acconnt  of  the  public  service.  By  the  third 
section  of  the  statute^  individual  characters  only  ^re 
looked  to,  for  it  contains  a  proviso.that  the  act  shall  not 
eiteod  to  incorporated  trading  companies;  and  by  the 
seventh  section,  members  of  the  house  of  commons 
bolding  such  contracts  may  abandon  them  on  giving 
twelve  months  notice.  To  whom  is  the  notice  to  be 
given?  <<  To  the  person  or  persons  with  whom  such 
contract  is  made''  If  the  first  section  of  the  statute, 
thenefore^  applies  only  to  his  majesty's  commissioners  or 
public  boards,  so  it  might  be  said  that  the  seventh  sec* 
tion  is  only  applicable  to  those  public  characters ;  but 
in  this  latter  section,  there  is  no  specific  appropriation 
of  persons.  It  has  been  further  said  that  this  was  not 
a  contract  made  by  the  defendant  with  government,  but 
with  General  NicoUs.  Apparently  it  is  so,  but  the 
contract  was  not  made  with  him  individually,  for  he  was 
acting  on  account  of  the  public  service,  and  it  was  his 
daty  to  see  his  rq;iment  clothed,  in  his  public  character 
as  colonel  He  cannot  therefore  be  considered  as  per- 
sonally responsible.  On  the  authori^  of  Macbeath  v. 
Haldimand  (a),  and  Unwin  v.  JVolsefy  (6),  the  colonel 
coold  not  be  liable,  for  it  was  there  decided  that  an 
officer  appointed  by  government,  treating  as  an  agent 
for  the  public,  is  not  liable  to  be  sued  upon  contracts 
made  by  him  in  that  capacity ;  no  action  can  therefore 
be  maintained  agunst  General  NicoUs^  as  it  was  part 
of  his  public  duty  to  provide  his  regiment  with  clothing. 

(a)  I  T.  R.  i7a,F— (&)  I  T.  R.  fl74.      . 
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has  been  deemed  neceasary.    In  point  of  law  the  land- 
lord is  bound  to  pay  the  land-tax  and  paving  rates,  and 
he  is  therefore  bound  to  take  notice  when  these  taiei 
become  due  and  payable.    The  pleas  therefore  are  good 
in  form,  but  the  plaintiff  is  equally  entitled  to  recover  on 
the  merits.     It  has  been  admitted  that  the  plaintiff  bas 
paid  more  money  to  the  defendant  than  he  was  entitled 
to  reodve  for  rent,  as  the  former  was  compelled  by  statute 
to  make  certain  payments  in  respect  of  rates  and  taxes 
which  the  defendant  was  bound  to  allow.     Is  it  rea- 
sonable, therefore,  that  these  payments  should  not  be  de- 
ducted by  the  plaintiff,  because  they  were  not  allowed  at 
the  end  of  the  current  year,  when  the  relation  of  landlord 
and  tenant  between  the  parties  still  existed  during  the 
whole  six  years?  This  case  is  materially  different  from 
diat  alDenby  y.  Moore  (a),  as  the  language  of  the  pro- 
perty-tax and  land-tax  act  are  wholly  distinct ;  for  by  the 
former,  the  tax  is  to  be  deducted  out  of  the  first  payment 
thereafter  to  be  made  on  account  of  rent.     Besides^  the 
payment  in  that  .case  was  considered  by  the  court  as  a 
Toluntary  payment ;  but  here  the  payments  were  made  by 
the  plaintiff  under  the  threat  of  a  distress.     In  Denlgf  t. 
Mooret  too,  it  was  decided  that  the  plaintiff  eould  not  re- 
eorer,  as  it  would  be  productive  of  fraud  on  the  property- 
4ax  act     As,  therefore^  the  payments  here  were  compul- 
flory,  and  made  by  the  plaintiff  for  the  defendant,  who 
was  himself  liable  (for  whether  premises  be  occupied  or 
not,  still  the  land-tax  is  payable),  and  as  there  is  no  enact- 
ment in  the  land-tax  act  that  the  payments  must  be  de- 
ducted out  of  the  first  rent,  and  that  if  the  tenant  negket 
to  do  so,  he  may  not  be  at  liberty  to  deduct  afterwards,  die 
plaintifl^  both  in  point  of  law  and  principle,  as  well  as  on 
Ae  merits  alike  case,  is  entitled  to  recover. 

Adjottraatur. 


fa)  1  Bam.  &  Aid.  133. 
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Mr.  Seijt  Taddf  diis  day  in  reply  obienred,  that  ak  I8i9w 

though  a  distinction  had  been  drawn  between  the  prc^        .  ^^^ 
perty  and  land-tax  acts,  yet  that  they  were  in  principle  p. 

the  aunes»  and  that  this  case  therefore  most  be  governed  Hamcocs. 
by  tke  decision  of  the  Court  ofKin^s  Bench  in  Denh/r. 
Moore.  The  cases  of  Taylor  v.  ZamirOj  and  Sapejbrd  ▼.. 
Fkicier,  were  inapplicable^  as  the  deductions  in  both 
thew  were  made  from  the  current  year  fix>m  persons 
immediately  liable^  and  not  from  an  intermediate  land- 
lord, as  in  the  present  case.  Hie  power  to  dedoct  die 
Iind-taz  is  given  by  statute,  and  the  land-<tax  being 
only  an  annual  act,  the  deduction  must  be  made  from 
the  carreDt  year.  The  opinion  of  Mr.  Justice  Abbott^  in 
Laig  T.  Mocre  {a\  is  applicable  to  the  present  case^ 
Mthe  land-tax  can  only  be  considered  an  annual  charge^ 
tad  to  be  deducted  from  the  yearly  current  rent 

Lord  Chief  Justice  Dallas. — This  was  an  action  of 
fcptevia,  to  which  the  defendant  has  averred  for  rent  in 
irresr.  The  pleas  in  bar  seek  to  deduct  the  whole  amonnt 
of  the  land-tax  and  paving  rates  for  six  years  and  a  half, 
sad  itate,  in  substance,  a  payment  of  those  taxes  by  the 
plaintifl^  from  1812  to  the  time  of  the  distress,  and  aver 
that  during  this  period  the  plaintiff  was  tenant  to  the 
defendant,  and  that  the  amount  of  the  sums  paid  by  the 
former  exceeds  the  rent  distrained  for;  and  the  plaintiff 
therefore  seeks  to  apply  these  payments  to  the  exdn^ 
goishment  of  the  rent.  No  distinction  can  be  drawn 
between  die  land-tax  and  paving  acts,  and  it  is  neces- 
isiy  to  consider  whether  these  pleas  amount  to  payment 
or  a  set-off.    If  they  amount  to  a  set-ofl^  they  cannot  be 


{a)  1  Bum.  ft  Aid.  isg. 
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pleaded  in  this  action ;  if  a  payment,  it  is  a  defence  which 
may  be  set  up,  and  I  am  inclined  to  think  that  they  are  in 
effect  a  payment.     The  landlord  was  orig^ally  bound 
to  pay  the  tax  in  question ;  but  the  tenant,  having  paid  it, 
was  authorised  and  required  to  deduct  it  from  his  rent. 
The  only  qui^tion  then  is,  whether  the  tenant  ought  not 
to  haye  made  the  deduction  when  he  paid  his  rent,  or 
whether  he  can  omit  making  deductions  for  the  land-tax 
for  six  years  and  a  half,  and  then  set  up  these  payments 
collectively  against  the  last  quarter's  rent     The  statute 
provides  for  three  things:  first,  it  requires  the  tenant  to 
pay  the  land-tax ;  secondly,  to  deduct  it,  therefore  he  is 
not  only  authorised,  but  required  to  do  so;  and,  thirdly, 
the  landlord  is  bound  to  allow  the  deductbn  on  the  rec^pt 
of  the  residue  of  the  rent.    The  plain  and  evident  con- 
structioA  of  these  words  is,  that  the  tenant  should  de- 
duct this  tax  out  of  each  payment  made  to  his  landlord  for 
rent*    This  construction  is  warranted  and  aided  by  the 
general  sense  and  reason  of  the  thing.   Laws  are  adapted 
to  common  cases,  and  the  common  course  to  be  adopted 
in  a  case  of  this  nature  would  be  for  the  tenant  to  deduct 
the  sums  paid  for  rates  and  taxes  whenever  he  paid  rent 
to  his  landlord.     It  was  not  in  the  provision  of  the  legis- 
lature^ when  the  land-tax  act  passed,  that  a  tenant  might 
remain  dormant  for  more  than  six  years,  and  then  de- 
duct the  taxes  paid  during  the  whole  of  that  period  fiooin 
the  .last  quarter*s  rent*    Such  a  construction  would  be 
productive  of  the  greatest  possible  inconvenience.     This 
case  has  been  argued  on  very  wide  grounds;  and  it  has 
been  said,  that  this  money  has  been  paid  by  the  tenant 
for  the  use  of  his  landlord,  and  which  he  therefore  in 
conscience  is  bound  to  allow.    But  this  argument  is  far 
beyond  the  present  question,  for  if  the  meaning  of  the 
statute  be  clear,  it  is  quite  immaterial  wh^tAer  the  land- 
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lord  can  retain  this  money  against  conscience  or  not, 
for  the  payments  made  for  the  land-tax  must  be  de- 
ducted according  to  the  statute.  But  is  the  lancllord 
bound  to  allow  the  deduction  made  in  this  case?  The 
pleas  do  not  all^pe  a  notice  of  payment,  but  I  do  not 
rely  on  this,  neither  do  they  aver  that  the  payments 
of  the  land-tax  were  made  before  the  distress.  The 
laDdlord,  therefore,  had  a  right  to  presume  that  the 
tenant  would  pay  his  rent  as  he  had  before  usually  done, 
and  therefore  distrained  on  him  for  rent  in  arrear,  and 
then  discovers,  for  the  first  time,  that  the  tenant  has 
a  claim  on  him  for  taxes  more  than  equal  to  the  rent 
diatrained  for.  But  whether  he  had  notice  or  not  is 
immaterial,  for  the  principal  question  is  whether  it  is 
against  conscience  for  the  landlord  not  to  allow  these 
payments  which  the  tenant  has  made?  The  parties  may 
have  gone  on  for  six  years  or  more,  under  an  under* 
standbg  or  agreement  that  these  taxes  should  not  be 
pud  by  the  landlord,  or  he  may  have  allowed  his  te- 
nant a  more  beneficial  holding,  in  consideration  of  his 
paying  them  without  making  any  deductions  from  the 
rent  The  iacts  of  the  case,  coupled  with  the  tenant's 
having  so  long  paid  rent  without  calling  on  his  landlord 
for  such  deductions,  are  strong  grounds  to  raise  such  a 
presumption.  The  case  otSapsfard  v.  Fletcher  (a)  does 
not  resemble  the  present,  nor  does  the  doctrine  there 
laid  down  by  Lord  Kem/an  appear  to  me  to  be  at  all 
applicable  to  this  question.  There  a  single  payment  for 
ground-rent  was  sought  to  be  deducted ;  here  the  tenant 
daims  to  deduct  for  six  years  and  a  half  But  this  case 
must  be  governed  by  principles  laid  down  and  acted  on 
in  others  which  have  preceded  it.      In   Brisbane  v. 
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Dacret  {a\  the  plaintiff  sought  to  recover  from  an  ( 
cutrix  money  paid  to  her  testator,  (a  commander  in  the 
navy)  under  an  illegal  usage ;  and  though  Mr.  Justice 
Ckambre  there  differed  from  the  rest  of  the  court,  yet  it 
was  held  that  where  a  party  pays  money  to  anodier 
voluntarily,  and  with  full  knowledgeof  the  facts,  the  party 
so  paying  could  n6t  recover  it  back,  there  being  no- 
thing  against  conscience  in  the  other  park's  retaining  it, 
for  public  convenience  requires  that  it  should  rest  in 
quiet  The  judgment  of  the  late  Lord  Chief  Justice 
GiMi,  in  that  case^  is  particularly  applicable  to  the 
present,  as  to  whether  the  landlord  is  in  conscience 
bound  to  allow  these  deductions  claimed  by  the  tenant, 
for  his  lordship  there  said  (ft),  <<  We  must  take  this  pay- 
ment  to  have  been  made  under  a  demand  of  right,  and  I 
think  that  where  a  man  demands  money  of  another  as  a 
nuitter  of  right,  and  that  other,  with  a  full  knowledge  of 
the  fiicts  upon  which  the  demand  is  foqnded,  has  paid  a 
sum,  he  never  can  recover  back  the  sum,  lie  has  so  volun- 
tarily  paid.*'  So,  here,  the  tenant  paid  the  rent  to  his  land« 
lord,  without  making  the  deduction  for  taxes,  and  widi 
a  full  knowledge  of  the  facts ;  this,  therefore^  might  be 
considered  as  a  voluntary  payment;  it  was,  in  fact,  a 
gift  to  the  landlord.  His  Lordship,  however,  in  BriAme 
V*  Dacresy  continued  and  said  (c),  <<  If  we  were  to  hold 
otherwise,  I  thbk  many  inconveniences  might  arise;  there 
are  many  doubtful  questions  of  law :  when  they  arise,  the 
defendant  has  an  option,  either  to  litigate  the  question, 
or  to  submit  to  the  demand,  and  pay  the  money;  I 
think  that  by  submitting  to  the  demand,  he  that  pap 
the  money,  gives  it  to  the  person  to  whom  he  pays  it, 
and  makes  it  his,  and  closes  the  transaction  between 


[a)  5  Taunt.  143. (4)  Id.  16a. (c)  Id.  ibid. 
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them/'  Here  the  tenant  submitted  to  the  demand  for 
more  than  six  years.  His  Lordshjp,  in  that  case,  went 
on  and  said,  **  He  who  receives  the  money  has  a  right 
to  conaider  it  as  his  without  dilute :  he  spends  it  ia 
coofidence  that  it  is  his;  and  it  would  be  most  mis- 
duefous  and  unjust,  if  he  who  has  acquiesced  in  the 
right  by  such  voluntary  payment,  should  be  at  liberty 
at  any  time  within  the  statute  of  limitations,  to  rip  up 
the  matter  and  recover  back  the  money.  He  who  re- 
ceived it  is  not  in  the  same  condition :  he  has  spent  it  in 
the  confidence  it  was  his,  and  perhaps  has  no  means  of 
repayment."  That  language  is  particularly  applicable 
to  the  justice  of  this  case;  and  Mr.  Justice  Heathy  in  JSm- 
hone  V.  Dacres  (a),  acquiesced  in  the  doctrine  laid  down 
by  Lord  Kemfon^  and  approved  of  by  Lord  Eldon^  viz, 
*^  that  a  payment  voluntarily  made  is  not  to  be  recovered 
back:"  and  Lord  Mansfield^  the  then  Chief  Jusdce^ 
thought,  (b)  that  it  would  be  most  contrary  to  cequum 
d  bonumf  if  the  defendant  were  obliged  to  repay  the 
money  back.  ^^  For,"  said  his  Lordship,  **  see  how  it 
is :  If  the  sum  be  large,  it  probably  alters  the  habits  of 
his  life,  he  increases  his  expenses ;  he  has  spent  it  over 
and  over  again;  perhaps  he  cannot  repay  it  at  all,  or 
not  without  great  distress:  Is  he  then,  five  years  and 
ekfen  months  after,  to  be  called  on  to  repay  it?"  If 
this  case  therefore  turns  on  the  broad  ground,  whether 
the  defendant  be  in  conscience  entided  to  retain  the 
money  paid  him  by  the  pl^ntiff,  for  rent  for  the  last  six 
years,  the  latter  is  not  jusdfied  in  making  the  deductions 
he  now  seeks  to  establish.  Independently,  however,  of  the 
principle  established  in  Brisbane  v.  Dacres^  the  case  of 
Denh^  v.  Moore  {c)  appears  to  me  to  be  not  only  in 
p(Nnt,  but  decisive  of  the  present  question .    The  language 
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of  the  property*tax  is  not  materially  different  from  that 
of  the  land-tax  act:  in  the  one  it  is  enacted  that  the 
tenant  shall  deduct  the  tax,  and  in  the  other  he  is  re- 
quired to  do  sa     In  DetAy  v.  Moore^  it  was  held,  that 
the  payments  made  by  the  occupier  were  voluntary,  and 
that  he  could  not  recover  back  from  the  landlord  the 
property-tax  paid  to  the  6ollector;  and  Lord  EQen- 
borough  there  said  (a),  "  when  the  occupier  went  with 
the  money  for  the  purpose  of  paying  to  his  landlord  the 
next  rent  which  became  due,  he  ought  then  to  have 
made  the  deduction :"  so  ought  the  tenant  to  have  done 
here ;  but  his  Lordship,  in  that  case,  grounded  hb  de- 
cision on  its  being  a  voluntary  payment;  and  added, 
that  "  he  knew  of  no  principle  of  law  which  gave  such 
occupier  a  right  to  recover  back  money  so  paid :"  and 
Mr.  Justice  Bayley  coincided  with  his  Lordship,  and 
said  {b\  **  The  payment  was  made  at  a  time  when  it  was 
in  the  tenant's  power  to  have  deducted  the  sum  in  ques- 
tion.    He  must  have  known  that  he  had  a  right  so  to 
deduct  it     Knowing  this,  he  chooses,  nevertheless,   to 
make  this  payment.     Then  that  is  a  voluntary  payment^ 
which  he  cannot  recover  back  by  this  action."     The 
other  ground,  of.  fraud  on  which  that  case  was  decided 
is  inapplicable  to  the  present;  but  the  principle,  there 
established,  as  to  the  payment  being  voluntary,  is  pre- 
cisely in  point     If,  however,  there  had  been  no  decision 
touching  this  case,  I  should  have  thought,  on  the  con- 
struction of  the  words  of  the  land-tax  act,  as  well  as  in 
sense,  reason,  and  general  principle,  that  the  plaintiff  is 
not  entitled  to  the  deductions  he  now  seeks  to  recover. 


Mr.  Justice  Park. — I  perfectly  concur  with  my  Lord 
Chief  Justice,  although  at  first,  I  was  inclined  to  en« 
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tertain  a  difierent  opinion,  as  the  observations  made  by 
Lord  Ktnyon^  in  Sapsford  v.  Fletcher^  had  great  weight 
with  me^  and  appeared  applicable  to  the  present; 
bat  on  a  more  mature  consideration,  and  the  principles 
that  have  been  referred  to  in  other  preceding  cases,  I  am 
folly  satisfied  that  the  justice  of  this  case  is  with  the  de- 
fendant It  is  quite  dear  that  there  can  be  no  set-off  in 
an  action  of  replevin.  That  was  decided  in  the  case  of 
Absolom  V.  Knight  (a),  which  decision  has  been  since  re- 
cognised and  adopted.  Neither  can  any  reflection  be 
cast  on  those  ofSapsfordv.  Fletcher y  or  Taylor  v.  Zamira. 
But  this  case  turns  on  another'  ground,  namely^  that  this 
was  a  voluntary  payment  made  by  the  plaintiff,  which  he 
is  not  entitled  to  recover  back.  The  first  time  this  point 
came  under  consideration  in  a  court  of  law,  was  in  the 
case  of  Bilbie  v.  Lumley  [b) ;  and  although  Lord  Chief 
Justice  Mansfieldi  in  Brisbane  v.  Dacres^  said  (c)  that  that 
case  was  not  argued;  yet  that  it  was  a  most  positive 
decision,  and  observed  that  the  counsel  for  the  plaintiff  (^) 
in  that  case  was  a  most  experienced  advocate,  and  not 
disposed  to  abandon  tenable  points ;  and  Lord  EUen^ 
borough  asked  him  whether  he  could  state  any  case, 
where  if  a  party  had  paid  money  voluntarily,  with  a 
full  knowledge  of  the  facts  of  the  case,  it  could  be  re- 
coTered  back  again?— Although  this  Court  were  not 
unanimous  in  delivering  their  judgment  in  Brisbane  v. 
Dacresy  yet  the  decision  in  that  case  is  perfectly  good 
law.  The  late  decision  of  the  Court  of  Kin^s  Bench^ 
in  Denby  v.  Moore,  is  particularly  applicable  to  the  pre- 
sent question;  for  although  the  property-tax  may  differ 
in  terms  from  the  land-tax  act,  yet  the  effect  of  both 
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these  statutes  is  the  same,  and  they  must  receive  a  similar 
construction.  The  intention  of  the  legislature  as  to  the 
times  when  the  deductions  were  to  be  made  is  the  same 
in  both.  Although  in  Denby  v.  Moore  the  Court  alluded 
to  the  circumstance  of  fraud,  yet  they  concur  with  Lord 
Ellenhorough  in  considering  it  to  be  a  voluntary  pay- 
ment The  plaintiff  here  paid  the  defendant  his  rent  for 
more  than  six  years,  without  requiring  any  deduction ; 
it  is  therefore  fairly  to  be  presumed  that  there  was  an 
understanding  or  agreement  between  the  parties  that  tlie 
tenant  should  pay  the  rates  and  taxes,  in  consideration 
of  having  the  premises  at  a  lower  rent.  Although  this 
is  merely  a  presumption,  still,  for  the  other  reasons  I 
have  before  given,  I  think  the  demurrer  to  be  well- 
founded. 


Mr.  Justice  Bcrrough. — I  am  of  the  same  opinion. 
Prom  the  construction  of  the  land-tax  act,  the  deductions 
must  be  made  out  of  the  current  year's  rent.  But,  inde- 
pendently of  this,  both  these  pleas  are  badr  for  they  are^ 
in  fact,  in  the  nature  of  a  set-off.  The  plaintiff  says, 
that  the  amount  of  the  whole  of  the  rates  and  taxes 
exceeds  the  rent  demanded.  That  is  in  truth  and  sub- 
stance a  set-off.  I  perfectly  concur  with  my  Lord  Chief 
Justice,  and  my  brother  ParJc^  in  the  conclusions  they 
have  drawn,  and  should  have  merely  assented  to  thdr 
opinions  had  I  not  wished  to  protest  against  such  pleas 
as  the  present  being  introduced  in  an  action  of  replevin. 


Mr.  Justice  Richardson. — The  plaintiff,  by  his  pleas 
in  bar,  seeks  to  get  rid  of  the  whole  of  the  rent  due  from 
him  to  the  defendant;  and  I  am  of  opinion  that  the 
deductions  he  claims  by  them  will  not  avail  him  in  this 
action,  as  pa3rments  in  discharge  of  such  rent,  after  he 
has  suffered  so  long  a  period  to  elapse.     The  land-tax  i* 


IK  THK  FIFTY-KINTH  YEAJl  OK  GEO.  III.  293 

imposed  on  the  landlord,  and  as  the  tenant  is  required  to  I8I9. 


Andbew 


pay  it,  and  deduct  it  out  of  bis  rent,  such  deduction  must 
be  made  out  of  the  rent  then   due  or  accruing,  and  v. 

must  be  considered  as  a  payment  of  so  much  rent.  The  H  akcock. 
plainti£P  having  paid  £2 :  5s. :  6d.  for  land-tax,  in  1812, 
was  indebted  to  his  laiidlord  thus  much  less  for  rent, 
and  ought  to  have  made  the  deduction  from  the  rent 
then  payable:  he  ought  to  have  made  his  stand  then, 
bat  with  his  eyes  open  he  paid  the  whole  rent;  and^ 
therefore,  paid  £2  :  5s. :  6d  more  than  he  ought,  and  hds 
€(mtinued  doing  so  till  the  present  distress  was  made. 
All  the  payments  therefore  have  been  voluntary  on  his 
part,  he  being  fully  aware  that  he  might  have  made  hia 
deductions  from  time  to  time,  as  the  rent  became  pay- 
able. This  case  therefore  falls  within  the  principles 
laid  down  in  BilUe  v.  Lundey^  namely  that  a  voluntary 
payment  cannot  be  recovered  back.  That  principle  is 
recognized  and  adopted  in  the  late  case  of  Deiihy  v. 
Moore.  Tlie  attempt  now  made  to  deduct  the  payments 
frran  the  rent  is,  in  fact  and  substance,  an  attempt  to 
recover  it  back.  The  plaintiff  has  paid  his  rent  in  fiill^ 
fix>m  1816  until  the  time  of  the  distress,  and  never  ap- 
plied for  the  payments  he  has  made  for  the  land-tax,  to 
be  deducted.  These,  therefore,  are  to  be  considered  as 
payments  over  and  above  his  rent,  voluntarily  n^  .ide  by 
him.  On  this  ground,  alone,  the  present  case  may  be 
decided,  without  infringing  on  those  o(  Savsford  v. 
Fletcher  J  or  Taylor  v.  Zamira^  as  in  both  those  the  pay- 
ments sought  to  be  recovered  were  from  the  rent  of  the 
current  year*  It  is  impossible  to  surmise,  whether  any, 
or  what  agreement  subsisted  between  the  plaintiff  and 
defendant,  as  landlord  and  tenant:  but  it  is  sufficient  to 
say,  that  the  tenant,  having  overpaid  his  rent  by  bis  own 
voluntary  act,  cannot  now  deduct.  No  material  dis- 
tmction  can  be  drawn  between  the  property*tax  and 
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land-tax  acts.    Although  the  lattef  does  not  require  the 
deduction  to  be  made  from  ihe/lrsi  payment  in  terms,  yet 
it  does  in  substance,  for  the  tenant  was  fully  entided  to 
deduct  out  of  the  rent  payable  for  the  current  year,  snd 
ought  to  have  done  so»  or  assigned  some  reason  for  not 
doing  it.     Some  particular  circumstances  might  exdude 
the  necessity  of  claiming  the  deduction  from  the  first  pay- 
nlent ;  but  here  the  plaintiff*  has  Idd  dormant  for  six  suc- 
cessive years,  and,  therefore,  be  has  no  excuse*  A  mistake 
might  be  a  sufficient  excuse  for  a  tenant's  not  claiming  the 
deduction.     I  will  not  say,  however,  that  the  plaintiff  is 
not  entitled  to  some  deduction ;  but  he  can  not  claim  it  by 
his  pleas  on  thi^  record,  for  they  do  not  cover  the  whole 
of  the  sum  claimed  for  the  rent  due  to  the  plaintiff. 
On  these  grounds,  I  am  of  opinion  that  both  these  pless 
are  bad^  and  that  the  defendant  is^  entitled  to  judgment. 

Judgment  for  the  defendant  accordingly. 


Tuesday^ 
May  II. 

Replevin  can- 
not be  main- 
tained for  goods 
distrained  hy 
virtue  of  a  war- 
rant from  a  ma- 
gistrate who 
has  competent 
jurisdiction 

under  the  statute  of  labourers,  (20  Geo.  2.  c.  \Q  x.  1,)  to  issue  a  warrant  of 
distress  and  sale  on  refusal  of  the  party  to  pay,  nor  can  the  que&tion  of  a 
magistrate's  jurisdiction  be  tried  in  such  an  action  ;  and  therefore  it  cannot 
be  pleaded  in  bar  to  a  rognizance  made  under  such  warrant,  that  the  labonrer 
did  not  duly  make  oath  l^fore  the  magistrate,  that  the  sum  claimed  was  due 
to  him  for  wages,  nor  that  such  sum  was  not  due. 


Wilson  v*  Wellek,  and  another. 

This  was  an  action  of  replevin  for  taking  the  plaintiff's 
goods.  The  defendants  made  cognizance  as  the  bailiffi 
of  Henry  Hopkins^  Esq.,  who  at  the  time^  when,  &c. 
was  one  of  the  justices  of  the  peace  for  the  county  of 
Sussex^  and  they  well  ackliow*ledged  the  taking  of  the 
goods,  because  they  said,  that  at  the  time  when,  &c.  one 
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John  Crosmeller  was  a  labourer,  and  at  the  time  of  his  I819. 

making  his  complaint  thereinafter-mentioned,  there  was       Wilson 
due  to  him,  as  such  labourer,  from  the  p1ainti£Pa  sum  of  p. 

money  under  £b^  to  wit,  £s  :  4^-,  for  wages,  for  work  Wbiler. 
and  labour  done  by  CrossweUer,  for  and  in  the  service  of 
the  plaintiiE  That,  therefore,  Crosmeller,  before  the 
said  time,  when,  &c.  made  his  complaint  to  the  said 
Henty  Hopkins,  Eisq.,  he  being  such  justice  as  aforesaid, 
and  duly  made  oath  before  him  that  the  plaintiff  had 
refused  to  pay  to  him,  Crossweller,  the  said  sum  of  XS :  45. 
80  due  to  him  from  the  plaintiff,  for  wages  as  aforesaid. 
That,  therefore,  the  said  justice  duly  summoned  the 
plaintiff  to  appear  before  him  on  the  29th  of  September, 
1817,  at  Brighthelmstone,  in  the  county  of  Sussex,  to  an- 
swer the  said  complaint  The  defendants  then  averred, 
that  the  plaintiff  appeared  there  on  that  day,  and  there- 
upon Crossraoeller,  in  the  presence  and  hearing  of  the 
plaintifi^  did  duly  make  oath  and  swear  before  the  said 
justice^  that  the  said  sum  of  <£ 3  :  4^.  was  justly  due  to 
him,  Crossweller,  and  that  the  plaintiff  had  refused  to 
pay  the  same ;  and  that,  thereupon,  the  plaintiff  did  not 
shew  any  just  cause  to  the  said  justice  why  he  should 
not  pay  the  same:  Wherefore  the  said  Henry  Hop- 
kins, Esq.,  so  being  such  justice  as  aforesaid,  on  the 
same  day  and  year  aforesaid,  duly  made  his  order  in 
writing,  under  his  hand  and  seal,  and  did  thereby  ad- 
judge, order,  and  determine,  that  the  plaintiff  should 
pay  to  Crossweller  the  said  sum  of  c£3  :  4*.,  which  ap- 
peared to  him,  the  said  justice,  to  be  just  and  reasonable 
to  be  paid  by  the  plaintiff  to  Crosswller,  as  and  for  his 
wages  and  expenses  as  aforesaid;  thereby  meaning  the 
said  sum  of  £3  :  45.  so  due  as  aforesaid,  of  which  order 
the  plaintiff  had  due  notice,  and  due  demand  of  the  said 
sum  of  £5  :  4^.  was  made  of  the  plaintiff,  by  Crossweller,- 
yet  that  the  plaintiff  did  not  before  the  said  time,  when, 
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&c.  pay  the  same  to  CrossfweUei^  but  neglected  so  to  do: 
Whereupon  the  said  justice,  on  the  20th  of  NooembeTi 
in  the  year  aforesaid,  duly  made  and  issued  his  warrant, 
in  writing,  under  his  hand  and  seal,  directed  to  the 
constable  of  the  hundred  of  Whalesbone^  and  his  head- 
borough,  whereby,  after  reciting  that  Crosswdler  had 
complauied  to  the  said  justice  that  the  plaintiflP  had 
refused  to  pay  the  wages  due  to  him,  Crossfweller^  and  that 
the  plaintiff  had  been  summoned  before  such  justice  to 
shew  cause  why  the  wages  should  not  be  paid,  l^ut  had 
shewn  non^  whereupon  the  said  justice  had  adjudged 
that  the  plaintiff  should  pay  the  same  to  Crossadler^ 
and  that  it  duly  appeared  to  the  said  justice  that  the 
plaintiff  had  due  notice  of  his  order,  and  that  due  de- 
mand of  the  said  sum  of  £S  :  4-5.  was  made  of  die 
plaintiff,  by  CrossweUer^  but  that  the  plaintiff  refused  to 
pay  the  same,  the  said  justice  did  command  the  said 
constable  and  headborough  to  distrain  the  goods  and 
chattels  of  the  plaintiff,  and  if  within  the  space  of  three 
days  next  after  such  distress  by  them  made,  the  said 
sum  of  ^3  :  4^.,  together  with  the  reasonable  charges  of 
taking  and  keeping  the  said  distress,  should  not  be  paid, 
that  then  the  said  constable  and  headborough  should 
sell  the  said  goods  and  chatties,  so  by  them  distrained, 
and  out  of  the  money  arising  from  the  sale  thereof  should 
pay  the  said  sum  of  c£S  :  45.  to  Crossnoeller^  returning  the 
overplus,  upon  demand,  to  the  plaintiff;  which  warrant 
the  said  justice  caused  to  be  delivered  to  the  defendants, 
they  being  the  constable  and  headborough  of  the  said 
hundred  of  fVkalesbane,  in  due  form  of  law  to  be  exe- 
cuted:  By  virtue  of  which  warrant  the  defendants  dis- 
trained the  plaintifTs  goods,  and  justly,  &c.  as  for  and  in 
the  name  of  a  distress,  for  the  said  sum  ofjE$ :  4$.,  so  in 
arrear  from  him  to  CrosswelleTf  as  aforesaid :  and  this, 
&c.,  wherefore,  &c.     To  this  cognizance  the  plaintiff 
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pleaded  in  bar:  Firsty  that  the  defendants  ought  not,  J8iy. 

as  \m\i&  of  the  said  justice,  and  as  such  constable  and       w'"^^ 
headborough  as  aforesaid,  to  acknowledge  the  taking,  v. 

ic.  Because,  protesting  that  Crossweller,  at  the  time  of  Wellkr. 
making  his  comphiint,  was  not  a  labourer,  as  the  de- 
fendants in  their  cognizance  alleged :  For  plea,  never- 
theless, the  plaintiff  said,  that  at  the  time  of  Crossweller^9 
making  his  complaint  there  was  not  due  to  him,  as  such 
labourer,  from  the  plaintiff,  the  said  sum  of  i?3  :  45*,  for 
vages,  for  work  and  labour  done  by  Crossweller^  for  and 
in  the  service  of  tlie  plaintiif.  Lastly^  a  similar  pro- 
testation that  Crosmeller  was  not  a  labourer,  and  that 
there  was  not  due  to  him,  as  such,  the  said  sum  <^ 
is :  4ts.  from  the  plaintiff  for  wages.  For  plea,  neverthe- 
less, the  plaintiff  said,  that  Crossweller  did  not,  on  the 
said  29th  day  of  September,  1817,  duly  make  oath  and 
swear  before  the  said  justice  that  the  said  sum  of  £3 :  45. 
was  justly  due  to  Crossweller  for  wages  for  work  and 
labour  done  by  him,  for .  and  in  the  service  of  the 
plaintifi.  Both  these  pleas  concluded  to  the  county, 
to  which  the  defendants  demurred,  and  the  plaintiff 
jomed  in  demurrer.  The  case  came  on  for  argument 
this  day,  when, 

Mr.  Serjt.  Taddy,  in  support  of  the  demurrer, 
contended  that  the  defendants  were  entitled  to  judg- 
ment on  two  grounds.  First,  that  the  magistrate  had 
competent  jurisdiction  on  tliis  subject,  and  that  his 
jadgment  was  conclusive  and  final.  Secondly,  if  he  had 
not  such  jurisdiction,  still  that  tliis  was  not  the  subject 
of  an  action  of  replevin.  The  jurisdiction  to  a  magi- 
strate to  determine  differences  between  masters  and  ser- 
vants, is  given  by  the  20tli  Geq.  2.  c.  19.  It  is  quite 
dear  that  this  action  is  not  maintainable,  if  the  goods 
were  distrained  by  virtue  of  the  judgment  of  a  court  of 
competent  jurisdiction.     If,  tliereforc,  the  magistrate  had 
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jurisdiction  in  this  case,  his  judgment  is  conclusive,  h 
Rex  V.  Monkhome  {a)j  the  Court  granted  an  attach- 
ment against  an  under-sheriff  for  granting  a  replevin  of 
goods  distrained  on  a  conviction  for  deer-stealing,  on 
the  ground  that  the  conviction  was  conclusive,  and  that 
its  legality  could  not  be  questioned  in  a  replevin*  The 
conviction,  in  this  case,  is  equaUy  conclusive,  it  being 
founded  on  the  statute  of  labourers.  In  Rex  v.  JBur- 
chett  (&),  an  attachment  was  granted  against  a  town- 
clerk,  and  a  man  who  had  been  convicted  on  the  game 
act;  the  former  for  granting,  and  the  latter  for  suing 
out  a  replevin  of  goods  distrained  for  the  penalty. 
Though  the  information,  in  that  case,  was  refused,  it  wai 
solely  on  the  ground  that  the  Ck>urt  would  not  interfere 
by  information  for  a  contempt  of  the  inferior  jurisdiction, 
which  the  replevin,  in  that  case,  was  said  to  be.  It  may 
be  contended,  for  the  plaintiff,  that  the  magistrate  had 
no  jurisdiction,  because  the  oath  of  the  party  is  essential 
to  such  jurisdiction;  but  by  the  20  Geo.  2.  c.  19,  and 
preceding  statutes,  justices  of  the  peace  are  empowered 
to  adjust  the  wages  of  labourers,  and  it  is  not  neces- 
sary to  such  jurisdiction  that  an  oath  shouldrbe  made 
in  the  first  instance.  In  the  case  of  ^<  the  Marshalled'  (r), 
a  difference  was  taken,  when  a  court  has  jurisdiction  of 
a  cause,  and  proceeds  inverso  ordine^  or  erroneously:  for 
there  no  action  lies  against  the  parly  who  sues,  or  the 
officer  of  the  Court  who  executes  the  process.  But 
when  Uie  Court  has  no  jurisdiction  of  the  causey  there 
the  whole  proceeding  is  coram  non  Judice,  and  actions 
will  lie  against  them  without  any  r^ard  of  the  process; 
as  if  the  Court  of  Common  Pleas  holds  plea  in  an  ap- 
peal of  death,  robbery,  or  any  other  appeal^  and  the  de- 
fendant is  attainted,  it  is  coram  nonjudice,    **  But  if  that 


(a)  o.  6Yr.il84. {b)  lSir.557. (c)  10  Rq,.76.  (a). 
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Court,  in  a  plea  of  debt,  awards  a  capias  against  a  duke,  1819* 

earl,  &c  which  by  the  law  doth  not  lie  against  them,        Wilsok 
and  that  appears  in  the  writ  itself;  and  if  the  sheriff  v. 

arrest  them  by  force  of  the  capias^  although  the  writ  •  Wbllbu. 
be  against  law,  notwithstanding,  inasmuch  as  the  Court 
has  jurisdiction  of  the  causey  the  sheriff  is  excused.^ — 
He  preamble  to  the  20th  Geo.  2.  c  19,  recites  that  the 
laws  then  in  being,  for  the  better  regulation  of  servants, 
and  for  the  payment  of  wages  to  them  and  to  artificers, 
handicraftsman,  and  labourers,  were  insufficient,  and 
defective.  Provisions  as  to  the  rating  of  wages  had  been 
made  previously  to  the  passing  of  that  act,  by  the  statutes 
5  Eliz.  c.  4,  and  1  Jac.  1.  c.  6,  and  those  latter  statutes 
having  been  productive  of  inconvenience^  the  first  sec- 
tion 61  the  20  Geo*  9.  c.  19.  (a),  makes  a  general  pro- 


(a)  By  which  it  is  enacted,  That  *'  all  complaints,  dif- 
ferences, and  disputes,  which  shall  happ^p  or  arise  between 
masters  or  mistresses,  and  servants  in  husbandry,  who  shall 
be  hired  for  one  year,  or  longer,  or  which  shall  happen  or 
arise  between  masters  and  mistresses,  and  artificers,  handi- 
craftsmen, &c.  and  other  labourers,  employed  for  any  cer« 
tain  time,  or  in  nny  other  manner,  (hall  be  heard  and  de- 
termined by  one  or  more  justice  or  justices  of  the  peace  of 
the  county,  riding,  city,  liberty,  town  corporate,  or  place, 
where  snch  roaster  or  mistress  shall  inhabit ;  although  no 
rate  or  assessment  of  wages  has  been  made  that  year  by  the 
justices  of  the  peace  of  the  shire,  riding,  or  liberty,  or  by 
die  mayor,  bailiffs,  or  other  head  officer,  where  such  com- 
plaint shall  be  made,  or  where  such  differences  or  disputes 
sliall  arise,  which  said  justice  or  justices  is  and  are  thereby 
empowered  to  examine  upon  oath,  any  such  servant,  arti- 
ficer, handicraftsman,  &c.  or  other  labourer,  or  any  other 
witness,  or  witnesses,  touching  any  such  complaint,  dif- 
ference, or  dispute,  and  to  make  such  order  for  payment  of 
so  much  wages  to  such  servant,  artificer,  handicrafsman,  &c* 
or  other  labourer,  as  to  such  justice  or  justices  shall  seem  just 
and  reasonable,  provided  that  the  sum  in  question  do  not 
exceed  ten  pounds,  with  regard  to  any  servant,  nor  five 
pounds  with  regard  to  any  artificer,  handicraftsman,  &c. 
or  other  labourer,  and  in  case  of  refusal  or  non-payment  of 
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vbion  for  wages,  without  any  particular  assessment.  No 
oath  is  required  by  the  5  Eliz.  and  1  Jac.  1;  and  where 
an  oath  is  introduced  in  a  statute,  as  essential  to  the  ju- 
risdiction, it  is  always  expressly  declared  This  section 
gives  a  general  jurisdictiou  to  a  magistrate  to  determine 
disputes  between  masters  and  labourers,  and  merely 
empowers  such  magistrate  to  examine  on  oath,  but  does 
not  make  it  an  indispensable  condition  for  him  to  do  so; 
and  his  having  a  jurisdiction,  the  order  made  by  him  is 
conclusive.  An  examination  on  oath  is  not  essential  to 
the  jurisdiction  by  the  first  section  of  the  statute,  though 
it  may  be  on  the  subsequent  claus^.  The  magistrate, 
therefore,  having  competent  jurisdiction,  the  g^oods  of 
the  plainti£P  might  h^  distrained  and  sold.  But  this 
action  is  not  maintainable,  whatever  the  proceediogi 
might  have  been  that  took  place  before  the  magistrate,  for 
replevin  lies  only  for  a  distress  for  rent,  arrear,  amerce- 
ments, &C. :  but  here  the  distress  and  sale  was  in  the 
nature  of  an  execution.  It  has  been  held  (a),  that  the  rule 
of  common  law,  which  exempts  implements  of  husbandry 
and  other  articles  from  distress,  does  not  extend  to  cases, 
where  a  distress  is  given  in  the  nature  of  an  execution 
by  any  particular  statute,  as  for  poor's  rates.  The  nature 
and  essence  of  the  action  of  replevin  is  to  have  the  goods 
distrained  re-delivered.  But  this  is  in  the  nature  of 
an  execution  directed  to  be  levied  by  distress  and  sale; 
and,  therefore,  judgment  jtto  retomo  habendo  cannot  be 


any  sums  so  ordered,  by  the  space  of  one  and  twenty  doys 
next  after  such  determination,  such  justice  and  justices 
shall  and  inuy  issue  forth  his  and  their  warrant  to  levy  the 
same  by  distress  and  sale  of  the  goods  and  chattels  of  such 
master  or  mistress,  or  person  employing  such  artificer, 
handicrafuman,  &c.  or  other  labourer,  rendering  the  over- 
pluii  to  the  owners,  after  payment  of  the  charges  of  such 
distress^  and  sale.'* 


(a)  Anonjfmous,  3  Saik.  13& 
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WiLftOK 


been  taken  by  way  of  distreas;  Lord  Coke,  therefore  {a\ 
defines  replevm  to  be  a  remedy  grounded  upon  a  dls-  '*  '^* 
tress  bebg,  (as  he  says)  a  re-deliverance  to  the  first  W«ll»b. 
possessor  of  the  thing  distrained,  on  security  given  by 
him  to  try  the  right,  and  to  re-deliver  the  distress,  if 
judgment  shall  be  against  him.  On  both  grounds,  there- 
fore, the  defendants  are  entitled  to  judgment 

Mr.  Serjt.  Ondawy  for  the  plaintiff,  premised,  that  the 
defendant's  cognizance  did  not  deprive  him  of  his  right  of 
action;  that  the  jurisdiction  now  sought  to  be  estar 
Uished  is  unknown  to  the  common  law,  and  that  a 
magisUrate  is  not  empowered  by  the  20  Geo*  2.  c.  19» 
to  examine  parties  otherwise  than  on  oath.  By  the  first 
section  of  that  statute,  a  magistrate  may  regulate  disputes 
between  masters  and  labourers,  and  is  empowered  to  ex- 
amine on  oath,  and  by  the  three  following  sections  he  is 
directed  so  to  do:  the  first  clause^  therefore^  cannot  be 
sqMurated  from  those  which  succeed  it.  In  order  to 
eitabliah  the  proposition  contended  for  the  defendants^ 
it  must  be  inferred,  that  it  is  altogether  immaterial 
whether  an  oatli  be  duly  administered  before  a  magistrite 
or  not  In  this  case,  two  oaths  were  necessary;  the  one 
for  the  execution  of  the  summons,  which  should  have  been 
made  in  the  presence  of  the  person  summoned;  the  other 
for  the  hearing  of  the  complaint  before  the  magistvata 
The  words,  *<  duly  empowered,"  merely  shew  that  the 
magistrate  may  and  ought  to  administer  an  oath  in  the 
presence  of  the  parties.  It  has  been  contended,  for  the 
defendants,  tlutt  this  action  is  not  maintainable^  and 
Bea  v.  Monkhouie  has  been  relied  on  in  su^^rt  of  this 
podtion;  but  that  case  was  in  effect  overruled  in  Milward 

(a)  Co.  Ui.  143,  (b.) 
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\Big.         ▼.  Coffin  {a\  where  it  was  held,  that  a  distress  for  a 
yf^  poor's  rate  for  land  not  in  the  occupation  of  the  plain- 

ts. tiflT  might  be  replevied,  notwithstanding  the  sesi^ions  on 

Weller.  appeal  had  confirmed  the  rate ;  their  determining  that  a 
man  being  assessed  for  what  he  did  not  occupy  being  an 
excess  of  jurisdiction. — [Lord  Chief  Justice  Do/tos.— 
That  case  is  distinguishable:  there  the  overseers  rated 
lands  not  in  the  occupation  of  the  plaintifiF;  here  the 
magistrate  had  jurisdiction  to  hear  and  determine  com- 
plaints  brought  before  him.]  Fletcher  v.  WiUcins  [h\  is 
similar  in  principle  to  the  present,  and  it  was  there  held, 
that  the  24  Geo.  2.  c.  44.  s.  6,  did  not  extend  to  a  re- 
plevin. It  has  been  said,  that  this  being  a  warrant  for 
distress  and  sale,  that  if  the  goods  were  sold  there  could 
be  no  judgment  for  a  return,  but  the  value  of  the  goods 
might  be  found  by  a  Jury,  and  the  Court  might  award 
the  value  without  a  return  of  the  goods.  But  in  this  case 
the  cognizance  is  clearly  bad,  for  by  the  statute  a  magi- 
strate is  not  empowered  to  issue  his  warrant  to  levy  by 
distress  till  twenty-one  days  have  elapsed  from  the  de- 
mand, and  there  must  be  also  a  refusal  to  pay ;  and  it 
does  not  appear  by  the  cognizance,  either  by  reference 
or  averment,  that  twenty-one  days  had  elapsed,  as  eveiy 
date  is  laid  under  a  videlicet. — [Mr.  Justice  Richardson, 
The  cognizance  is  sufficient  in  that  respect :  it  must  be  in- 
ferred, that  more  than  twenty-one  days  had  elapsed  be- 
tween the  adjudication  and  the  issuing  of  the  warrant] 
In  Fenton  v.  Boyle  (c),  it  was  held,  that  the  writ  of 
replevin  was  not  taken  away  by  the  highway  act  for  a 
distress  made  under  its  provisions,  and  the  Court  there 
refused  to  set  aside  the  proceedings.  The  magistrate 
here  had  no  jurisdiction,  by  the  20  Geo.  2.  c.  19,  to  ex- 


(fl)  Sir  W.  Bl.  133a {b)  6  East,  283. (c)  2  ^ew 

Rep.  399. 
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amine  without  oath,  and  the  plaintiff  ia  therefore  entitled  I6I9. 

to  recover.  „^"^^ 

WlLSOlf 

Mr.  Seijt.  TadA^y  in  reply,  observed  that  the  oath  Wellei. 
meotioned  in  the  firdt  section  of  that  statute  was  not 
necessary  to  give  the  magistrate  a  jurisdiction  to  ex- 
amine the  parties.  That  the  case  of  Milmtrd  v.  Coffin 
was  determined  solely  on  the  ground  of  an  excess  of 
jarisdiction,  and  that  Fletcher  v.  WiUcins  was  inap- 
plicable to  the  present  point,  as  here  the  magistrate  ex- 
ercised his  judgment,  having  full  jurisdiction  to  do  so. 
That  the  case  of  Rex  v.  Monkhause  had  never  been  im- 
peached, and  that  this  action  therefore  was  not  main- 
tainable. 

Lord  Chief  Justice  Dallas. — I  entertain  no  doubt 
whatever  on  this  case.  The  question  is,  whether  the 
magistrate  had  a  jurisdiction ;  and  I  am  of  opinion  that 
he  haiia  jurisdiction,  on  complaint  made  to  him  on  oath, 
^  inquire  whether  a  servant  had  wages  due  to  him  from 
his  master.  He  has  therefore  heard  and  determined  the 
complaint,  in  the  present  instance^  on  the  jurisdiction 
afforded  him  by  the  20  Geo.  2.  c.  19,  by  having  duly 
summoned  the  parties  before  him.  This  case  is  wholly 
disdoguishable  from  that  of  Mihxird  v.  Caffin^  as  there 
the  overseers  of  the  poor  rated  a  person  on  lands  which 
he  did  not  occupy,  and  it  was  consequently  held  an  excess 
of  jarisdiction ;  but  here  the  magistrate  had  a  competent 
jurisdiction  given  him  by  statute,  which  he  has  very 
properly  exercised.  I  therefore  think  that  the  defendants 
are  entided  to  judgment 

Mr.  Justice  Park,  and  Mr.  Justice  Burrouoh,  con- 
curred. 


WiLsoir 

V. 


304  CA8ES  IN  EASTER  TERM, 

I819.  Mr.  Justice  Richardson. — Independently  ofthecases 

that  have  been  cited,  there  is  another  authority  to  shew 
that  this  action  cannot  be  maintained.  In  Bradshaw's 
Wbller.  case  (n),  it  was  ruled  that  when  a  statute  orders  a  distress 
and  sale  of  goods,  it  is  in  the  nature  of  an  executioD, 
and  that  replevin  does  not  lie ;  but  that  if  the  sheriff 
had  granted  one,  yet,  that  it  is  not  such  a  contempt  as  for 
an  attachment  to  be  granted  against  him,  on  the  groand 
that  the  jurisdiction  of  the  magistrate  should  not  be 
questioned  in  a  collateral  way.  In  this  case  it  is  pro- 
vided by  the  6th  section  of  the  20  Geo.  2.  c,  19,  that  no 
certiorari  shall  issue  to  remove  any  proceedings  had  in 
pursuance  of  that  act  It  might  as  well  therefore  be 
contended  that  replevin  would  lie  for  goods  seized  by 
warrant  of  a  magistrate,  on  a  conviction  for  the  de- 
struction of  game.  It  is  not  necessary  in  all  cases  to 
examine  the  parties  on  oath;  but  here  the  magistrate 
was  fully  empowered  to  do  so.  I  am  therefore  of  opinion 
that  this  action  is  not  maintainable  for  the  purpose  of 
examining  whether  the  magistrate  had  a  competent  ju- 
risdiction or  not* 

.  Judgment  ibr  the  defendants. 


(u)  Bdc.  Abr.  Replevin^  C. 
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Thursday^     • 
Knight,  and  otliers  v.  Dorsey.  May  13. 

Mr.  Sajt  Copley  on  a  former  day  in  this  term  had  ob-  It  is  too  late 

tained  a  rule  nisi,  that  an  exoneretur  miffht  be  entered  ^^^  *  defend- 

,     ,    .,     .        .      ,  .  ,   ,         ,       ,  ^     ,        ant  to  move  to 

on  tlie  bail-piece  m  this  cause,  and  that  the  defendant  enter  an  exone- 

might  be  at  liberty  to  enter  a  common  appearance,  on  ^^*!^^  ?"  *^>® 

the  ground  of  a  variance  between  the  declaration  and  the  ^j^^  .^ound  of  a 

affidavit  to  hold  to  bail.     The  affidavit  stated  that  the  variance  be- 

defendant  was  indebted  to  the  plaintiffs  in  the  sum  of  twecn  the  de- 
/>,         -       ,  .         r  f      i-        1  .    1        .  clarationand 

ctl50,  for  the  pnce  of  a  vessel,  of  and  belonging  to  the  affidavit  to 

the  plaintiff,  without  stating  that  it  was  hired  by  the  hold  to  hail, 

defendant    The  declaration  did  not  contain  any  count  fyiti'tied'  a  plica 

for  the  price  of  the  vessel,  but  merely  counts  on  an  al-  has  been  de- 

1^  breach  of  contract,  in  the  defendant's  not  havinir  man^fd,  and 
,.     ,   ,  ,.  1.         time  lor  plead- 

hired  the  vessel  accordmg  to  an  agreement  entered  into  ii,g  allowed* 

between  him  and  the  plaintiffs. 

Mr.  Serjt.  Lens  now  shewed  cause  on  affidavits  which 
stated  that  the  defendant  was  arrested,  by  virtue  of  the 
above  affidavit,  on  the  8th  of  ^Ipril  last.  That  bail  were 
justified  on  the  Sd  of  May,  and  that  on  the  4th  a  de- 
claration in  chief  was  delivered,  which  contained  no 
counts  for  the  hire  of  the  vessel,  but  only  counts  for  an 
alleged  breach  of  contract,  with  the  usual  money  counts. 
That  a  plea  was  demanded  on  the  5th,  and  that  on  the 
7th,  the  defendant  obtained  an  order  for  four  days'  time 
to  plead  on  the  usual  terms,  on  which  day  the  pre- 
sent rule  was  obtained.  Under  these  circumstances 
the  learned  Serjeant  submitted  that  the  defendant  had 
waived  his  right  to  object  to  being  held  to  bail,  by  not 
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having  made  his  application  sooner.  He  relied  on  Ckap- 
man  v.  Snow  {a\  where  a  defendant,  having  perfected 
bail,  and  a  plea  had  been  demanded,  was  held  to  waive 
all  objections  to  the  sufficiency  of  the  affidavit  on  which 
he  was  held  to  bail.  So  in  If  Argent  v.  Vivant{h)  it  was 
held  that  any  irregularity  in  the  affidavit  to  hold  to  bail 
must  be  taken  advantage  of  in  the  first  instance,  and  is 
waived  by  the  defendant's  putting  in  bail.  Here  bail 
were  not  only  put  in,  and  a  plea  demanded,  but  the 
defendant  had  obtained  an  order  for  time  to  plead  before 
the  present  rule  was  applied  for. 


Mr.  Seijt  Copley^  in  support  of  the  rule,  submitted  that 
the  defendant  had  applied  as  early  as  he  possibly  could; 
the  case  of  Chapman  v.  Snao),  was  distinguishable  from 
the  present,  as  there,  there  was  no  variance  between  the 
declaration  and  the  affidavit  to  hold  to  bail,  and  there 
had  been  a  delay  by  the  defendant  of  twelve  days  before 
the  application  was  made.    But, 

Per  Curiam. — This  application  is  clearly  too  late.  The 
defendant  ought  to  have  applied  at  the  earliest  mo- 
ment. 

Rule  discharged. 


(fl)  I  Bos.  &  PuL  133. (6)  1  Ea&t,  330. 
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Thursday, 
Richardson  v.  Hall.  May  13. 

This  was  an  action  of  assumpsit  for  the  use  and  occu*  An  action  of 

pation  of  a  house  at  Margate.     The  declaration  stated,  assumpsit  for 

that  on  the  1st  o{  April,  1818,  the  defendant  was  in-  cupaUon  of  a*^" 

debted  to  the  plaintiff  in  the  sum  of  j^50  for  the  use  house  is  not 

and  occupation  of  a  house  situate,  &c  and  held  and  oc-  ro«pta»nable 

.,,,_-_  J,.  ,  against  the  hus- 

cupied  by  the  defendant,  and  at  his  request,  and  a  pro-  band  alone,  if 

raise  by  him  alone  to  pay.     There  were  also  counts  for  h*«  wife  held 
goods  sold  and  delivered  to  the  defendant,  and  the  usual  tenancy  before 
money  counts.     At  the  trial  of  the  cause  before  Mr.  Jus-  marriage,  the 
tice  Bayley,  at  the  last  assizes  at  Maidstone,  the  plaintiff  ^^°^  ^^|"5  ^^^' 
claimed  £l5,  for  three  quarters  of  a  year's  rent  from  yearly*  where 
Lafy^  to  Christmas,  181 7,  as  well  as  £15  for  fixtures,  P**^'  ^^  »"j^** 
both  which  sums  were  due  from  the  defendant's  wife  pre-  f^om  the  wife 
vioosly  to  her  marriage  with  him,  under  the  following  dutn  sola^  and 
circumstances:  The  defendant  married  on  the  8th  of  accrued  afbJr 
June,  1817,  up  to  which  time  his  wife  rented  and  lived  the  coverture, 
in  the  house  in  question,  which  she  had  taken  of  the 
plaintiff  at  the  yearly  rent  of  j^20,  payable  half-yearly ; 
and  the  third  year  of  her  occupation  would  have  expired 
at  Michaelmas,  1817.    The  defendant  kept  a  separate 
house  of  his  own,  and  never  occupied  or  paid  rent  for 
that  held  of  the.  plaintiff  by  his  wife;  and,  shordy  after 
the  marriage,  his  wife  left  the  plaintiff's  house,  and  re- 
sided with  the  defendant.    The  wife  paid  the  plamtiff 
a  half-year's  rent  to  Lady^day,  1817,  the  day  on  which 
it  became  due,  and  at  the  same  time  gave  him  notice  to 
quit  at  the  ensuing  Michaelmas,  which  was  accepted. 
The  plaintiff  took  tfie  key  on  the  10th  of  June  preced- 
ing^ and  put  up  a  bill  to  let  the  house.   It  was  submitted 
that  the  plaintiff  was  not  entitled  to  recover,  on  the 
ground  that  the  wife  ought  to  have  been  joined  in  the 
VOL.  in.  V 


308 


1619* 


Richardson 

r. 

Hall. 


CASUS  IN  BASTES  TERM, 

action ;  but  (the  notice  to  quit  having  been  duly  proved) 
the  learned  judge  was  of  opinion  that  the  defendant  was 
liable,  in  respect  of  the  privity  of  estate,  for  the  half- 
year's  rent  due  at  Michaelmas^  1817.  A  verdict  wan 
accordingly  taken  for  the  plaintiff,  damages  j£10,  being 
half  a  year's  rent  due  at  that  time;  but  the  point  was 
reserved  for  the  consideration  of  the  Court,  whether  the 
contract,  having  been  made  with  the  plaintiff  by  the  wife 
before  marriage^  she  ought  not  to  have  been  joined  widi 
the  defendant  in  this  action. 


Mr.  Serjt  Copley^  on  a  former  day  in  this  term,  ob- 
tained a  rule  nisi^  that  this  verdict  might  be  set  aside, 
and  a  nonsuit  entered  on  the  objection  raised  at  the 
trial,  and  relied  on  the  cases  of  Mitchinson  v.  Hewson  [a] 
and  Drue  v.  Thorne  (A).    He  submitted  that,  as  the  rent 
In  question  was  payable  half  yearly,  that  it  was  entire, 
and  could  not  be  divisible,  and  that,  as  it  began  to  run 
from  Lady-day^  and  nearly  a  moiety  of  the  half-yearly 
payment  had  accrued  at  the  time  of  the  marriage,  that 
tlie  defendant  could  not  alone  be  liable.     He  cited  Co- 
myrit  Digest  (c),  where  it  is  said,  that  <^  if  a  woman, 
lessee  for  life,  takes  husband,  and  dies,  the  husband  shall 
be  charged  for  rent  incurred  during  the  coverture;  for 
he  takes  the  profits  of  the  land  out  of  which  the  rent 
issues,  so  for  rent  incurred  during  the  coverture,  upon 
a  lease  for  years/'    Here  the  marriage  took  place  in  the 
middle  of  the  half-year,  and  as  the  rent  was  payable 
half-yearly,  the  entire  portion  did  not  accrue  during  the 
coverture.    Naisk  v.  TaUock  (d)  is  expressly  in  point, 
where  it  was  hdd  that  a&ignees  of  a  bankrupt  who  enter 
in  the  middle  of  a  year,  upon  premises  occupied  by  the 


(fl)  7  T.  R.  348. (i)  Aleyn,  72. (c)  Baron  and 

Fern,  a  B. {d)  2  H.  Be.  319. 
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bankrupt  as  tenant  from  year  to  year,  are  not  liable  in  18 1 9. 

an  acdoo  for  use  and  occupation  for  the  bankrupt's  pre-  r,c,^7Z1« 
▼ioutoccupationy  unless  it  can  be  proved  to  have  been  o. 

pennitted  at  their  qpecial  request  Hall. 

Mr.  Seijt  Lens  subsequendy  shewed  cause.     The 
leamed  Judge  at  the  trial  thouglit  thi^t  the  defendant  was 
liable  in  respect  of  the  privity  of  estate^  and  that  conse- 
quendy  he  ought  to  be  sued  alone;  and  that  c^inion  is 
supported  by  a  number  of  authorities.     Whatever  obli- 
gations the  wife  had  entered  into  that  ware  perfect  before 
marriage,  she  would  be  liable  for;  but  here  the  contract 
was  imperfect,  for  the  promise  to  pay  rent  must  be  con- 
nected with  the  occupation  of  the  house;  and  though 
she  took  the  house,  and  promised  to  pay  the  rent,  before 
her  marriage,  yet  no  rent  had  accrued  at  the  time  of  the 
marriage,  as  it  would  not  become  due  until  the  Mic/tael^ 
mas  following,  when  her  husband  was  the  only  person 
responsible.     Though  the  promise  to  pay  was  made  by 
the  wife  before,  still  it  was  not  concluded  till  after  the 
marriage.     On  principle,  therefore,  this  action  is  pro- 
perly brought.     No  liability  to  pay  the  rent  in  question 
attadied  to  the  wife  dum  sola*    There  is  an  express 
authority  as  to  this  point.     In  Camp's  Digest  (a)  it  is 
laid  down,  that  '<  debt  lies  against  the  husband  alone, 
for  rent  incurred  during  the  coverture,  upon  a  lease  to 
the  wife  dum  sola;^  and  TAomsan's  Entries  {b)  is  referred 
to  in  support  of  that  position.     So  it  is  said  (c),  that  an 
action  on  an  assumpsit  by  husband  and  wife,  against  both 
is  bad,  for  quoad  the  wife  the  promise  is  void  {d).  Though 
the  original  promise  to  pay  was  made  by  the  wife  dum  soloj 
jet  there  was  no  effectual  debt  till  after  the  marriage, 
which  therefore  was  incurred  during  the  coverture. 

(a)  Baron  and  Feme,Y. (i)   117. (c)   Com.  Dig. 

Bann  and  Feme^  Y.— — (rf)  Palmer,  313. 
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1 8 1 9.  Mr.  Justice  Richardson.— There  ia  a  dfficulty  in  tlus 

""^  case  which  has  not  yet  been  alluded  to.    It  is  an  action 

„,  for  use  and  occupation  by  the  husband,  and  brought 

Hall,  against  him  alone,  in  which  he  is  charged  on  account  of 
rent,  part  of  which  accrued  for  the  occupation  of  the 
premises  by  the  wife  before  marriage;  and  the  declara- 
tion states  the  occupation  to  have  been  at  the  request  of 
the  husband  alone.  It  may  be  necessary  to  conader  the 
cases  referred  to  by  my  brother  Ckypley  when  he  obtained 
this  rule,  and  see  how  they  bear  on  the  present  question. 
It  may  be  abo  worthy  of  remark,  that  the  action  of 
assumpsit  for  use  and  occupation  is  not  co  extensive  with 
that  of  debt  for  rent.  Adjoumatur. 

Mr.  Seijt  Lens  on  this  day  resumed. — Naish  t.  Tot- 
lock  (a)  is  the  leading  case  as  to  this  question,  where  it  was 
decided  that  the  lessor  of  a  house  could  not  maintam  an 
action  for  use  and  occupation  against  the  assignees  for 
the  bankrupt's  occupation  as  well  as  their  own,  without 
proving  their  special  instance  and  request  for  the  bank- 
rupt to  occupy  during  the  time  that  elapsed  before  his 
bankruptcy.  That  case  merely  shews  that  the  request 
is  material;  but  the  foundation  of  the  decision  there, 
rested  on  the  ground  that  assignees  are  not  liable  in  their 
own  character,  unless  th^  occupy  themselves,  or  adopt 
the  occupation  of  the  bankrupt  Assignees  can  only  be- 
come liable  by  a  voluntary  adoption ;  but  a  husband,  by 
the  act  of  marriage,  becomes  immediately  answerable  for 
all  the  debts  and  contracts  entered  into  by  the  wife  (ban 
sola  and  remaining  unsettled  at  the  time  of  the  marriage. 
The  law  throws  upon  the  husband  the  effect  of  the  oc- 
cupation, though  he  did  not  make  the  promise  with  the 
landlord  to  occupy.     In  Mitchinstm  v.  Hewson  {p)  and 

(a)  H.  B.  C.  319. (A)  7  T.  R.  348. 
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Dme  V.  Thome  (a),  the  debt  was  complete  before  the  ranr- 
riage,  and  the  liability  of  the  wife  would  have  continued 
in  case  she  had  survived  her  husband.  [Mr.  Justice 
Richardson. — If  rent  accrue  on  a  demise  after  marriage, 
might  not  an  action  of  debt  be  maintained  against  hus- 
band and  wife  ?]  Such  action  might  be  brought  against 
the  husband  alone.  If  it  were  commenced  against  both, 
the  wife  would  be  liable  in  case  she  survived  her  hu^ 
hand.  If  a  debt  be  perfected  during  the  coverture^  the 
husband  alone  is  liable.  [Mr.  Justice  Burrouoh. — How 
can  this  be  an  occupation  by  the  husband  before  mar- 
riage? Debt  might  be  maintained  whereby  an  action 
accrued,  or  the  plaintiff  might  have  declared  that  the 
wife  occupied  the  house  dum  solOf  that  during  the  term 
she  married,  and  that  the  husband  became  the  occupier 
after  marriage  when  the  rent  became  due ;  but  here  the 
plaintiff  has  declared  that  the  husband  occupied  the  pre- 
mises during  the  whole  time,  which  is  contrary  to  the 
&ct]  It  is  not  necessary  that  the  husband  should  be  in 
the  actual  occupation,  for  then  even  a  joint  action  against 
husband  and  wife  could  not  be  maintained,  where  the 
wife  had  occupied  during  part  of  the  time,  and  the  hus- 
band during  the  remainder,  for  there  could  be  no  joint 
occupation  for  the  whole  time.  When  the  rent  became 
due,  the  husband  alone  was  responsible.  The  law  created 
a  privity  of  estate  between  the  husband  and  wife.  The 
rmt  cannot  be  severed ;  although  part  of  it  accrued  be- 
fore marriage,  sUll  it  was  not  perfected  till  afterwards ; 
and  it  could  not  be  due  in  one  right  up  to,  and  in  an- 
other after,  the  marriage.  But  occupation  is  a  secondary 
object ;  for,  if  a  house  be  burnt  down,  the  tenant  is  liable 
for  the  rent  accruing  afterwards,  in  an  action  for  use  and 
occupation.  Baker  v.  HoltpzqffeU{b).     In  Mitchimon  v. 


I619. 

Richardson 

Hall. 


(a)  Aleyn,  72. {b)  4  Taunt.  A5. 
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Hewsanj  the  debt  was  perfected  before  maniage;  here 
it  was  not  completed  till  afterwards. 

Mr.  Seijt  Copley^  and  Mr.  Serjt  Taddy,  in  support 
of  the  rule^  insbted  that  occupation  was  not  a  secondary 
consideration.     If  a  house  be  burnt  down,  the  party 
holding  is  liable  in  respect  of  the  land  on  which  the  house 
stood.     The  declaration  here  states  an  occupation  by 
the  husband  alone,  and  at  his  request^  which  is  contrary 
to  the  fact,  for  there  was  no  occupation  of  the  husband 
before  marriage,  neither  was  it  at  his  request,  because  no 
interest  accrued  to  him  till  the  marriage  took  place. 
The  contract  was  made  with  the.  plaintiff  by  the  wife 
dum  sola.    The  case  of  Naish  v.  Tatlock  establishes,  that 
if  a  party  be  sued  for  the  occupation  of  another,  it  must 
appear  that  such  occupation  was  at  the  defendant's  re- 
quest   There  is  a  great  confusion  in  the  cases  as  to 
where  the  husband  and  wife  are  to  be  joined  or  sued 
alone.     This  was  an  occupation  partly  by  the  wife  and 
partly  by  the  husband.     If  the  whole  of  the  rent  hsd 
accrued  during  the  coverture,  there  would  have  been  no 
doubt.     In  ComytCs  Digested)  a  reference  is  made  to 
ThomsorCs  Eniries  {b) ;  but  that  does  not  bear  out  the  pro- 
position of  the  Chief  Baron,  as  that  was  an  action  of  debt 
on  a  lease  for  years,  and  the  whole  of  the  r^it  accrued 
after  the  marriage.  The  action  of  debt  for  rent  arises  not 
only  from  the  contract  but  the  occupation ;  but  assumpsit 
for  use  and  occupation  lies  for  the  occupation  alone. 
He  14  sect  of  11  Geo.  2.  r.  19  warrants  this  position. 
It  is  therefore  necessary  to  prove  what  was  held  and  en- 
joyed, and  at  whose  request  the  occupation  was  permitted. 
Here  the  wife  alone  entered  Into  the  contract,  and  occu- 
pied for  more  than  three  months  before  the  marriage; 


(a)  Baron  and  Feme,  Y.-— .(A)  j  17, 
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the  all^don,  therefore,  of  the  occupation  at  the  request 
of  the  husband  cannot  be  proved  nor  established. 

Lord  Chief  Justice  Dallas. — We  are  of  opinion  that 
the  husband  is  not  liable  in  this  form  of  action,  and  shall 
not  now  inquire  whether  he  would  be  liable  in  one  of  a 
di&rent  description.  This  is  an  action  for  use  and  oc* 
cupation,  given  by  the  statute  11  Geo.  2.  c.  19,  by  which 
the  actual  occupation  or  enjoyment  is  made  the  measure 
of  the  damages,  and  the  plaintiff  can  only  recover  from 
the  person  against  whom  the  action  is  brought.  Here, 
the  premises  were  occupied  by  the  wife  before  marriage, 
and  the  demise  was  originally  made  to  her.  The  letting 
was  at  her  request,  and  not  at  the  instance  of  the  bus* 
band.  In  Naish  v.  Tatlock  the  words  special  instance 
and  request  were  held  to  be  words  of  substance,  and  not 
of  form.  The  distinction  raised  by  my  Brother  Lens 
m  the  course  of  his  argument  is  perfectly  just,  namely^ 
that  the  assignees  of  a  bankrupt  can  be  only  liable  on 
their  own  express  occupation  or  request,  and  not  on  a 
part  occupation  by  the  bankrupt;  but  it  has  been  said 
that  here  the  husband  is  liable  for  the  part  occupation  of 
his  wife  before  marriage,  because  by  the  act  of  marriage 
he  becomes  answerable  for  the  contracts  entered  into  by 
her  dum  sola.  Though  this  be  a  distinction  in  &ct,  it  is 
not  m  principle,  because  here,  the  request  is  matter  of 
substance  and  not  of  form.  In  Naish  v.  Tatlock^  Lord 
Chief  Justice  Eyre^  in  delivering  the  judgment  of  the 
Court,  said  (a),  "  A  reasonable  satisfaction  for  the  use 
and  occupation  is  the  thing  intended  to  be  given  by  the 
statute;  the  form  of  action  marked  out  (being  enlarged 
by  a  necessary  construction,  so  as  to  be  allowed  to  be 
maintained  without  an  express  promise),  is  the  proper 


I819. 

RlCHARDSOll 

Hall, 
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18 19.         form  in  which  such  reasonable  satisfaction  is  to  be  reco- 
vered; but  the  reasonable  satis&ction,  which  in  its  own 
v^"    "   nature  must  apply  to  something  specific,  by  which  it  can 

Hall.        be  estimated,  being  here  given  for  use  and  occupation, 
and  for  nothing  else,  it  is  a  remedy  which  in  its  own 
nature  is  not  co-extensive  with  a  contract  for  rent,  nor 
does  it  seem  to  have  been  within  the  scope  and  purview 
of  the  act  to  make  this  remedy  co-extensive  with  all  the 
remedies  for  the  recovery  of  rents,  claimed  to  be  due  by 
the  mere  force  of  the  contract  for  rent    The  statute 
meant  to  provide  an  easy  remedy  in  the  simple  case  of 
actual  occupation,  leaving  other  more  complicated  cases 
to  their  ordinary  remedy ;"  and  his  Lordship  added, 
^*  In  the  case  then  under  consideration,   the  plaintiff 
must  be  left  to  such  other  remedy  as  she  might  be 
advised  to  pursue,  that  she  could  not  recover  in  an  ac- 
tion for  use    and   occupation   without  proof  of   the 
use  and  occupation  alleged ;  and  if  she  could  recover 
at  all  in  that  form  of  action,  against  one  man  for 
use  and  occupation  by  another  (as  to  which  the  Court 
gave  no  opinion),  it  must  be  upon  the  ground  of  that 
occupation  having  been  permitted  at  his  request,  and 
that  request  must  be  proved/'   Here,  the  former  part  of 
the  occupation  was  by  the  wife  dum  sola^  and  not  by  the 
husband ;  she  alone  was  in  the  actual  possession  of  the 
premises  before  marriage,  and  no  request  was  ever  made 
by  the  husband.     The  averment  of  such  request  in  the 
declaration  has  not  been  proved :  without  such  proof  the 
plaintiff  cannot  recover;  and  I  therefore  think  that  this 
action  is  not  maintainable. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  I 
abstain  firom  saying  whether  the  plaintiff  has  any  other 
mode  of  remedy,  but  confine  myself  to  his  not  being  en- 
titled to  recover  in  this  form  of  action.  In  the  case  of 
Baker  v.  HoUpzaffeU^  though  the  house  was  burnt  down. 
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Still  the  t^iant  held  and  enjoyed  the  land,  and  it  was  I'SIQ. 

therefore  decided  that  he  was  liable,  as  he  had  made  no  n ,-,  J"^    ^ 
ofler  to  deliver  it  up  to  his  landlord;  and  I  perfectly  v. 

coincide  with  the  argument  adopted  for  the  defendant,         Hall. 
namely f  that  there  can  be  no  apportionment  of  rent. 

Mr.  Justice  Burrough. — The  declaration  in  this 
case  is  framed  in  the  usual  and  ordinary  way,  as  in  an 
action  for  use  and  occupation.  It  is  quite  dear  that 
there  was  no  occupation  by  the  husband  before  marriage^ 
other  in  &ct  or  law.  It  is  equally  so,  that  by  the  act  of 
marriage  the  contracts  of  the  wife  are  charged  on  the 
husband,  although  he  be  a  perfect  stranger  to  them 
before  the  marriage  takes  place.  The  rent  here  was 
entire  and  could  not  be  recovered  unless  the  whole  were 
due.  The  request  depends  on  the  subject  matter;  and 
the  words  "  special  interest  andrequest^**  are  words  of  sub- 
stance, and  are  material  in  this  case.  It  was  so  held  in 
Naish  V.  Tatlock ;  and  it  is  equally  necessary  that  it 
should  be  proved  here,  for  the  request  cannot  apply  to 
a  time  wben  the  wife  and  husband  were  in  point  of  law 
strangers,  and  when  the  latter  had  no  right  to,  or  enjoy- 
ment of  the  premises.  There  was  no  request  by  the  de- 
fendant to  occupy,  and  no  right  whatever  accrued  to  him 
till  marriage.  I  will  not  say,  that  if  a  declaration  had  been 
framed  according  to  the  facts,  that  an  action  for  use  and 
occupation  might  not  be  maintained.  If  debt  had  been 
brought,  the  plaintiff's  declaration  might  have  stated 
the  occupation  by  the  wife  before  marriage^  and  that  a 
demand  of  money  was  made  on  the  husband  for  rent 
accruing  after  marriage,  in  which  action  I  think  the 
plabtiff  might  have  recovered. 

Mr.  Justice  Richardson. — I  am  also  of  opmion  that 
the  present  action  cannot  be  maintained;  but  I  abstain 


Richardson 
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1810.  ^^^™  saying  what  other  remedy  the  plaintifF  might  have 
adopted.  The  decision  of  this  Court,  in  Naish  v.  Tat- 
lockf  is  an  express  authority  to  shew  that  the  remedy  to 

Hall.  be  obtained  by  an  action  of  use  and  occupation  is  not 
co-extensive  with  the  action  of  debt  for  rent  The  words 
of  the  statute,  giving  the  remedy  by  the  former  action, 
form  the  material  distinction;  for  the  statute  gives  a 
simple  and  collateral  remedy,  by  way  of  compensation 
from  the  person  who  is  in  the  actual  holding  of  die  pre- 
mises. Here,  the  defendant  was  only  in  the  actual  pos- 
session from  the  time  of  his  marriage  till  the  expiration 
of  the  half  year,  therefore,  there  was  no  occupation,  as 
aveia-ed  in  the  declaration,  for  that  part  of  the  half  year 
previous  to  his  marriage.  If  no  marriage  had  taken 
place,  or  the  wife  had  sold  her  interest  on  the  day  she 
married,  an  action  similar  to  the  present  could  not  be 
maintained  against  a  vendee  for  her  occupation,  for  he 
would  have  been  a  stranger.  My  Brother  Lens  has 
contended  that  the  husband  has  a  different  relation  to  a 
stranger ;  but  the  husband  here  was  a  stranger  to  the 
occupation  of  the  wife  before  marriage.  Although  the 
husband  is  in  general  jointly  liable  for  contracts  entered 
into  by  the  wife  dum  sola,  yet  the  occupation  by  her  in 
this  case  before  marriage  is  precisely  the  same  as  if  the 
premises  had  been  occupied  by  a  stranger.  No  injustice 
will  follow  by  saying,  that  this  action  is  not  maintainable, 
as  the  plaintiff  may  have  recourse  to  some  other  remedy. 

Rule  absolute. 
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Arnold  v.  Edwards,  a  prisoner.  Friday, 

May  U. 

Mr.  Serjt  Lawes  opposed  the  discharge  of  the  defend-  The  Court  will 

ant  out  of  the  custody  of  the  warden  of  the  Fleets  on  ofder  interro- 

''  gatories  for  the 

affidavits  which  stated  that  he  had  fraudulently  assigned  examination  of 

his  property,  and  that  on  his  petitioning  the  Insolvent  •  defendant  in 

Debtors'  Court  for  his  discharge,  he  was  remanded  to  ^^  ^j^^  lecond- 

prison  on  that  ground.     The  learned  Serjeant  now  ap-  ariet,  which 

plied  for  leave  that  he  be  examined  on  interrogatories  '"'^^^g^IIf* 

under  the  S3  Geo,  S.  c.  5.  5.  5  (a),  and  observed,  that  ^jth  him. 

a  similar  application  had  never  been  made  here,  and  that 

the  rule  of  Easter  36  Geo.  3,  in  the  King's  Benchy  did  not 

extend  to  this  Court 

The  Court  on  hearing  the  affidavits  read  by  the  se- 
condary, ordered  interrogatories  to  be  filed  with  him, 
and  that  the  defendant  should  be  eicamined  on  them  by 
one  of  the  secondaries,  and  brought  up  to  answer  on  the 
second  day  of  next  term. 


(a)  By  which  it  is  provided^  That  it  shall  be  lawful  for 
any  creditor  or  creditors,  at  whose  suit  any  debtor  shall  be 
io  execution  under  that  statute,  to  file  interrogatories  for  the 
examination  of  such  prisoner,  before  his  or  her  being  ad« 
mitted  to  uke  the  benefit  of  that  or  the  32  Geo.  2.  c.  28. 
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Friday  9 
May  14. 

Bail  about  to 
justify  by  affi- 
davit were  de« 
scribed  in  the 
notice  **  as  of 
the  town  and 
county  of  the 
town  o£Not' 
iingham** — 
Htldt  too  ge- 
neral, and  that 
the  street  in 
which  they  re- 
sided should 
hare  been  in- 
serted in  tlie 
notice;  and 
that  new  bail 
cQuld  not  be 
substituted^  as 
the  former 
were  brought 
up  under  a 
rule  and  not  a 
notice. 


Anonymous. 

One  of  the  bail  in  this  case,  who  was  about  to  justify 
by  affidavit,  was  described  in  the  notice,  as  *<of  the 
town  and  county  of  the  town  of  Nottingham.^ 

Mr.  Serjt.  Cross  insisted  that  the  description  was  in- 
sufficient, as  Nottingham  was  one  of  the  most  populous 
manu&cturing  towns  in  the  north  of  England,  and  that 
the  name  of  the  street  in  which  the  bail  resided  should 
have  been  inserted  in  the  notice. 

The  G>urt  concurred  in  thinking  the  description  too 
general,  and  gave  four  days  time  for  further  inquiry, 
and  the  Lord  Chief  Justice  observed,  that  the  objection 
was  well  founded,  as  the  party  who  gave  the  notice 
knew  the  street  in  which  the  bail  resided,  and  therefore  it 
ought  to  have  been  inserted  in  the  notice.  On  a  subse- 
quent day,  another  new  bail  was  substituted  for  the  one 
described,  as  of  Nottingham ;  but  the  Court  would  not 
permit  him  to  justify,  as  the  bail  were  brought  up  under 
a  rule^  and  not  a  notice,  and  that  by  the  rule  the  same 
bail  only  could  justify. 


Justification  refused. 
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Fowler  v.  The  Men  inhabiting  within  the  hundred  of        Friday, 
LoNiNGBORouGU,  in  the  county  of  Kent.  *^  ^^' 

This  was  an  action  on  the  statute  of  9  Geo.  1.  c.  22  (a).  Th«  notice  re- 

The  declaration  stated  that  some  person  or  persons,  to  JJ^j'^q  q^^  j* 

the  plaintiff  unknown,  within  one  year  last  past,  to  wit,  c.  22.  s,  8.  to 

on  the  nth  of  October,  I'si?,  at  the  parish  of  jUham,  ^\«J^«"  ^«  ^5® 

•1^.     ,      1       1     ,     ^ \.      .     ,  .    .      1  ^^  inhabitants  of 

within  the  hundred  ot  Lontngborougk,  in  the  county  of  a  hundred,  for 

Kent,  with  force  and  arms,  unlawfidly,  wilfully,  mali-  damage  sus- 
doufily  and  feloniously  set  fire  to  a  certain  bam  there  burninir^he^ 
situate,  then  in  the  tenure  and  occupation  of  the  plain-  plaintiff's  bam, 
tiff,  and  containing  divers,  to  wit,  5000  quarters  of  com,  ^^^^^^^"^ 
therdn  being,  and  then  and  there  being  the  property  of  bitants,  pre- 
and  belonging  to  the  plaintiff,  and  of  the  value  of  <£200,  vious  to  the 
whereby  the  said  bam  and  com  became  and  were  burnt,  ^iQ^tion  on 
destroyed  and  consumed,  against  the  peace  of  our  Lord  oath  before 
the  King,  to  the  great  damage  and  injury  of  the  plaintiff,  '^®  magistrate, 
and  against  the  form  of  the  statute  in  that  case  made 
and  provided,  whereby  the  plaintiff  sustained  damage  to 
the  amount  of  <£200,  and  that  thereupon  the  plaintiff 
within  two  days  next  after  the  committing  of  the  said 
offence,  and  after  such  damage  and  injury  were  done  to 
him,  by  such  offender  or  ofienders  as  aforesaid,  to  wit, 
on  the  ISth  day  of  October,  in  the  year  aforesaid,  in 
the  parish  aforesaid,  in  the  county  aforesaid,  did  give 
notice  of  such  offence  so  done  and  committed  as  afore- 
said, to  divers  inhabitants  of  the  town  and  parish  of 
Jlkam  aforesaid,  in  the  said  county,  being  a  town  near 


(a)  Made  perpetual  by  31  Geo.  2.  c.  42. 


FOWLKR 
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I8ig.  unto  the  place  where  the  said  oflence  was  so  committed, 
and  such  damage  and  injury  trere  so  sustained  as  afore- 
said, according  to  the  form  of  the  statute  in  that  case 
The  Inhabit-  made  and  provided,  and  that  heretofore^  and  within  four 
KiMOTORTOGH.  ^^^  °®*^  ^^^  ^  Committing  of  the  said  oflfence,  and 
after  such  damage  and  injuiy  were  done  to  the  plaintiff 
by  such  oflender  or  ofienders  as  aforesaid,  to  wit,  on  the 
said  18th  day  of  Octoberf  in  the  year  aforesaid,  vXAIkam 
aforesaid,  in  the  county  aforesaid,  one  Godfrejf  FtfwxU 
Wesl/leldf  then  and  there  being  the  servant  of  the  plain- 
ti£^  and  having  the  care  of  the  said  bam  and  coro  therein 
being  at  the  time  the  same  were  set  fire  to  and  burnt  as 
aforesaid,  in  further  pursuance  of  the  said  statute^  did 
give  in  his  examination  upon  oath  before  T*  P.  Esq., 
then  and  there  being  <Mie  of  his  Migesty's  Justices  as- 
signed to  keep  the  peace  of  our  said  Lord  the  King  in 
and  for  the  said  county  of  Kent^  and  also  to  hear  and 
determine  divers  felonies^  trespasses,  and  other  misde- 
meanors committed  within  the  said  county,  and  then  in- 
habiting within  the  said  hundred  where  the  said  &ct  was 
committed,  and  was  then  and  there  examined  by  and  be- 
f<H*e  such  Justice  upon  his  corporal  oath  of  and  concern- 
ing the  premises;  and  upon  auch  examination,  he  the  said 
G«  F.  West^ld^  then  and  there  at  Alkam  aforesaid,  upon 
his  oath  aforesaid,  said  that  the  said  bam  was  uniawfiiUy 
and  maliciously  set  on  fire^  by  some  evil  disposed  per- 
son or  persons,  and  that  he  did  not  know  the  person  or 
persons  who  committed  the  said  act  of  setting  fire  to  the 
said  bam,  or  any  or  either  of  them;  and  the  plaintiff 
further  said,  that  smce  the  committing  of  the  said  oflfeBce, 
six  moaths  or  more  have  elapsed  and  expired,  and  that 
neither  tlie  said  ofiender  or  ofienders  who  so  committed 
the  said  ofience,  nor  any  nor  either  of  them,  have  in  the 
space  of  the  said  six  months  next  after  the  committing  of 
the  said  oflence^  cnr  at  any  time  since,  been  apprehended 
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for,  or  lawfully  convicted  o{  the  said  offence:  Neren-  1819* 

theless,  the  defendants,  not  regarding  the  statute  in  that        Fowlbm 
case  made  and  provided,  have  not,  nor  have  any  or  v. 

cidier  of  them  (although  they  were  afterwards,  to  wit,  ^^^^^lS" 
on  the  Ist  day  of  itfoy,  in  the  year  c^our  Lord  1818,  niMOBOROUOtf. 
at  the  town  and  parish  aforesaid,  in  the  county  afore- 
said, requested  by  the  plaintiff  so  to  do)  as  yet  made  full 
satis&ction  and  amends,  or  any  satisfaction  or  amends 
whatsoever  to  the  plaintiff  for  the  damage  by  him  sus- 
tained by  the  burning  of  the  said  bam  and  the  com 
therein  contained  as  aforesaid,  but  have  hitherto  wholly 
neglected  and  refused  so  to  do. 

The  defendants  pleaded  not  guilty. 

At  the  trial  of  the  causey  before  Mr.  Justice  Bayleyy 
at  the  last  assizes  at  Maidstone^  the  plaintiff,  in  order  to 
prove  the  fects,  as  stated  in  the  declaration,  put  in  evi- 
dence the  written  examination  of  his  servant,  taken  on 
oad),  before  one  of  the  magistrates  inhabiting  within  the 
hundred,  and  dated  on  the  ISth  October ^  1817,  which 
stated,  <<  that  upon  Sattarday  the  1 1th  day  of  October  in- 
staat,  some  person  or  persons  did  feloniously  and  malt'- 
Handy  set  fire  to  a  certain  bam  wherein  was  deposited 
a  quantity  of  com  belonging  to  the  plaintiff,  situate 
in  the  town  and  parish  of  jttkamj  in  the  hundred  of 
Loningbortnigh^  within  the  hxh  of  Shepwen/ in  the  county 
dlKeni,  which  bam  was  under  the  care  of  the  examinant. 
And  the  examinant  further  swore,  that  such  person  or 
persons  W€ts  or  were  unknown  to  him.**    This  examina- 
tkm  was  s^ed  by  the  servant.     It  was  further  proved, 
that  this  examination  was  taken  at  about  three  o'clock, 
on  the  13th  of  October^  and  that  the  notice  as  required 
by  the  statute  was  served  on  two  of  the  inhabitants 
between  four  and  six  o'clock  in  the  evening  of  the  same 
day,  when  the  learned  Judge  was  of  opinion  that  the 
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1819.  notice  should  have  preceded  the  examination,  in  order 

Fow^  that  the  inhabitants  might  have  attended  such  exaaii- 

V.  nation.     For  the  defendants  it  was  further  objected, 

The  lobabit-  ^^.^^  That  the  examination  was  insufficient,  as  it  did 
yiHOBORouGH.  ^^^  n^ativc  that  the  examinant  knew  any  qfthejpersons 
that  committed  the  offence,  but  only  that  such  person  or 
persons  were  unknown  to  him;  and  in  support  of  this 
objection,  the  case  of  Thmiell  v.  The  hundred  of  3iu/- 
ford  (a),  was  relied  on :  Secondly^  That  there  was  a 
variance  between  the  examination,  and  the  declaration, 
aa  in  the  examination  it  was  stated  that  the  bam  was 
feloniously  and  maliciously  set  on  fire,  and  the  declara- 
tion in  setting  out  the  examination,  stated  the  barn  to 
have  been  unlawfidly  and  maliciously  set  on  fire,  omitting 
the  word  Jeloniously :  Thirdly^  That  the  declaration,  in 
setting  out  the  exaininadon,  states  that  the  examinant 
did  not  know  the  person  or  persons,  or  any  or  either 
qfthem^  whereas  these  latter  words  are  omitted  in  the  ex- 
amination. FourMyf  That  the  word  bam  is  omitted  in 
the  statute;  and,  JiftUy^  that  it  is  not  stated  in  the  de* 
daration  in  setting  out  the  examination,  that  the  plain- 
tiff's servant  had  the  care  of  the  bani.  The  jury,  how- 
ever, found  a  verdict  for  the  plaintifl^  damages  ^^135, 
with  liberty  for  the  defendants  to  move  to  set  it  aside, 
and  that  a  nonsuit  might  be  entered. 

Mr.  Serjt  Vaughan  having  obtained  et  rule  fi^  for 
thb  purpose^  Mr.  Seijt  Lens  now  shewed  cause^  and 
premised  that  there  was  no  validity  in  either  of  the  ob- 
jections  and  that  the  only  material  point  to  be  considered 
was,  whether  the  notice  should  not  have  preceded  the 
examination,  in  order  to  comply  with  the  requisites  of 


(a;  3  East,  400. 
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9  6eo.  1.  c,  22.  8.  8  (a).    The  true  answer  is,  that  if  it  I8I9. 

ihoald  have  been  thought  convenient  to  make  such  a       p  ^"^^^^ 
regulatioD,  yet  that  there  was  nothing  in  that  clause  to  «. 

iiew  that  it  was  necessary  that  the  examination  should  '^he  Inhablt- 
take  place  four  days  after  such  notice.  The  adstence  01  m,^qbohough. 
the  nodce  is  all  the  statute  requires.  The  examination 
may  take  place  before  any  magistrate  within  the  hun^ 
dred,  and  it  is  not  necessary  to  declare  the  name  of 
loch  magistrate  The  statute  requires  no  notice  of  the 
time  when  the  examinant  is  tp  attend  for  this  purpose. 
The  examination  is  merely  a  written  narrative  or  de- 
claration of  the  party.  If  it  take  place  within  six  days 
after  the  offence  is  committed,  it  is  sufficient  to  comply 
with  the  statute^  and  the  notice  may  be  given  at  the 
same  time.  The  oath  must  be  made  before  the  expira- 
tion of  six  days  from  the  time  the  offence  is  committed ; 
bat  if  it  can  be  done  within  two  days,  it  would  be  a 
saffidait  compliance  with  the  statute.  It  may  be  made 
before  any  magistrate  of  the  county,  and  it  is  not  ex- 
pressed at  what  time  it  shall  be  taken.  If  the  offenders 
were  known,  the  notice  would  not  only  be  unnecessary  but 
nugatory.  The  8th  section  of  the  statute  relates  to  the 
notice  being  restrictive,  it  may  be  pven  instantly,  or  at 


(a)  By  which  it  Is  provided,  **  That  no  person  sliall  be 
enabled  to  recover  any  damages  by  virtue  of  that  act,  unless 
within  two  days  after  such  damage  done  him  by  any  such 
offisDder,  &c.  he  shall  give  notice  of  such  offence  unto  some 
of  the  inhabitants  or  some  town  &c.  near  the  place,  k,c.,  and 
shall  within  four  days  after  such  notice  give  in  hii  examination 
spoR  oaihf  or  the  examination  upon  oath  of  bis  servant,  Ac, 
who  had  the  care  of  his  house,  &c.  before  any  justice  of 
peace  of  the  County,  &c.  inhabiting  within  or  near  to  the 
bondred  where  the  said  fact  was  committed,  xohether  he  knew 
the  perum  or  persons  thai  committed  such  fact ^  or  awf  qfthem, 
asf'  ifvpon  svch  examination  it  be  confessed,  that  he  did  know 
the  person,  &c.  that  then  he  so  '*  confessing,"  should  be 
bouod  by  recognizance  to  prosecute  such  offender^  &c/* 

VOL.  Ill*  z 
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I819.         any  time  within  the  gpace  of  two  da78»  firom  theexptmion 

f'wliib        ^^  either  of  which  periods  the  party  has  four  days  to  giie 

V.  in  his  examination  on  oath.    No  discussion  takes  plsoe 

The  lohabit-    b^ore  the  magistrate  on  the  examination,  and  tf  it  were 

ants  or  Lo-  .^1         "  •     -^       j        1  ■■      ^  — '^ 

mNOBoaouoH.  ^i^^^^^i^  he  must  receive  it,  and  could  not  cross-examme 

the  party,  for  it  is  in  strictness  merely  a  deposition  or 

narrative;  nothing  is  to  be  done  before  the  examination 

be  given  iif,  and  if  the  examination  must  take  place 

within  four  days  after  the  notice,  it  would  impose  a 

greater  restriction  than  the  statute  intttided.  The  leaned 

Serjeant  was  proceeding  with  his  argument  on  the  second 

point,  when 

Mr.  Seijt  Vaugkan  having  stated  that  he  shonld  con- 
fine himself  solely  to  this,~-was  stopped  by  the  Couit 

Lord  Chief  Justice  Daxxas. — The  only  question  to 
be  considered  in  this  case  is,  not  what  the  statute  of  the 
9th  Geo»  1.  ought  to  have  expressed,  but  what  it  has  in 
terms  enacted,  and  if  its  construction  be  clear,  the 
Court  cannot  put  on  it  a  doubtful  interpretation.  By 
the  8th  section  of  the  statute,  it  is  provided,  that  no 
person  shall  be  enabled  to  recover  any  damages  by 
virtue  of  tlie  act,  unless  within  two  days  after  such  da- 
mage, he  shall  give  notice  of  such  offence  unto  some  of 
the  inhabitants  of  some  town  near  the  place,  and  shall 
within  four  days  q/ier  such  notice  give  in  his  examina- 
tion upon  oath  before  any  magistrate  inhabiting  within 
or  near  to  the  hundred  where  the  fact  was  committed. 
Here  the  examination  took  place  before  the  notice,  and 
unless  we  can  construe  the  word  ajler  to  mean  before, 
or  ^ve  it  no  meaning,  tlie  statute  has  not  been  complied 
with. 

Mr.  Justice  BuRRouGU.— How  could  the  inhabitants 
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Fowler 


NlNliBOROUCH. 


attend  the  exammation,  nnless  diey  had  previous  notice  18 19. 

when  it  was  to  take  place.    The  examination  was  in 

itseif  important,  because  the  examinant  must  make  oath 

iriiedier  he  knew  the  persons  who  committed  the  offence,     '^^®  Inhabit- 

and  by  the  ninth  section  where  any  of  the  offenders  shall 

committed  within  six  months  after  the  offence  committed 

the  honchred  is  not  liable. 

Mr.  Justice  Park,  and  Mr.  Justice  Richardson, 
coDcurred. 

Role  absolute. 


Monday^ 
Jenkins  v.  Mason.  May  17. 

Mr.  Serjt  Copley^  on  a  former  day,  obtained  a  rule  «m,  ^x\k\\Ti%  that'the 
that  the  writ  oi  fieri  facias,  issued  in  this  cause,  and  the  defendant  had 
execution  had  thereon,  should  be  set  aside  with  costs,     ?^^    J?*     , 
and  that  the  goods  and  chattels  levied  under  the  same  an  Insolvent 
should  be  restored  to  the  defendant,  on  an  affidavit  of  Debtors'  Act, 
the.  defendant's  Which  stated  that  he  had  been  discharged  g^vorn  before 
under  the  53  Geo,  3.  c.  102.  s.  14.  his  own  attor- 


Mr.  Serjt.  Pell  now  shewed  cause,  and  took  a  preli- 
nduarjr  ot^ection  to  the  affidavit,  as  it  appeared  to  have 
been  sworn  before  the  attorney  of  the  defendant  in  the 
cause^  and  observed,  that  by  a  rule  of  this  Court  (a),  an 
affidavit  sworn  before  the  attorney  in  the  cause,  could  not 
be  read,  except  for  the  purposeof  holding  the  defendant 
to  bail,  or  entering  an  appearance.  That  in  Bead  v. 
Cooper  (&),  where  a  similar  objection  was  made.  Lord 

{a)  Easier,  13  Geo.  «. {b)  5  Taunt,  fig. 

z2 


ney  in  the 
cause. 
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Chief  Justice  Gibbs  said,  that  "  if  he  was  not  the  at- 
torney  on  the  record,  it  would  not  vitiate.*'  That  at  all 
events  it  was  incumbent  for  the  defendant  to  shew  that 
the  attorney,  in  this  instance,  was  not  the  attorney  on  the 
record* 

Lord  Chief  Justice  Dallas.— I  think  this  case  is 
within  the  rule  of  IS  Geo.  2.  In  Read  y.  Cooper^  itap. 
peared  that  the  affidavits  were  sworn  before  the  defend- 
ant's own  attorn^  in  the  country.  Here  it  is  stated  thai 
the  affidavit  was  sworn  before  tlie  attorney  in  the  cause; 
I  therefore  think  he  has  an  interest  in  the  event  of  the 
cause,  but  that  under  the  circumstances  the  rule  should 
be  Discharged  without  costs. 


Monday  9 
May  17. 

A  recovery 
may  be 
amended  by 
adding  a  pa« 
rish,  though 
the  recovery 
was  suffered 
nearly  a  cen- 
tury ago,  if 
there  be  ge- 
neral wonia 
in  the  exem- 

Slification^  and 
eed  to  make 
the  tenant  to 
the  prflscipe^  to 
warrant  tne  in- 
sertion of  such 
parish. 


Anonymous. 

Mr.  Serjt.  Vaughan  moved  to  amend  a  recovery  by 
adding  the  word  Birmingham^  after  the  parish  of  SaU' 
sleigh.  The  recovery  was  suffered  nearly  one  hundred 
years  once,  and  he  relied  on  the  case  of  Tenm/son,  de- 
mandant; Goultan^  tenant;  Moush/j  vouchee  (a);  to 
shew  that  the  application  might  be  made  at  this  dis- 
tance of  time.  He  grounded  his  motion'  on  a  statement 
that  the  property  intended  to  pass  by  this  recovery  was 
purchased  by  Sir  C  HoUy  nearly  a 'century  ago,  and 
that  the  present  occupiers  had  been  forty  years  in  pos- 
session. That  in  the  exemplification  of  the  recovery 
the  premises  were  described  aa  lying  in  Astaihjusta 
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BiminghaMi  and  that  in  the  deed  to  make  a  tenant  I819. 

to  the  pnecipe,  as  well  as  in  an  indenture  of  settlement     .      nymous 
made  forty  years  since,  the  word  Birmingham  was  in- 
troduced, and  that  there  were  other  general  words  in 
both  these  instruments  to  warrant  the  insertion  of  Bir» 
minghamj  as  the  true  description  of  the  prenuses  in 

questiou. 

Fiat. 


BVTIMU  9.  BaowN. 


Friday, 
May  21. 


Mr.  Serjt.  IjenSf  on  a  former  day  in  this  term,  had  A  defendant 
obtauied  a  rule  nw,  that  the  prothonotary  should  dis.  f ""l^ij'*^^^ 
allow  the  coats  of  the  plainti£P,  and  tax  them  for  the  under  the  4S 
defendant,  according  to  the  statute  43  Geo.  3.  c.  46.  ^«^  3.C.46. 

/     %  rm  y  i  i*.  ^        -  ,  .    ,       ».  3.  if  DC  paVS 

s  3  (a).     The  rule  was  granted  on  an  affidavit  which  ^  gmaHer  stini 
itated  that  the  plaintiff  had  arrested  the  defendant  for  tlie  into  Court  than 
sum  of  i'lS  :  15*.,  being  half  a  year's  rent  for  the  use  te^iw  a?*''** 
and  occupation  of  a  house.     That  the  defendant  had  rested,  and  the 
repaired  the  house,  and  the  plaintiff  had  agreed  to  allow  P^^*'°^'^^^^^ 
him  the  disbursements  which  reduced  the  debt  due  for  ceeds  no  fur- 
rent  to  <£2  :  175. :  6rf.,  which  the  defendant  paid  into  ther  in  the 
Court,  and  which  sum  the  plaintiff  took  out  and  pro-  ^  '**"' 
ceeded  no  further  in  the  action.    The  prothonotary,  in 
taxing  the  plaintiff's  costs,  had  allowed  him  the  costs  of 
the  arrest :  the  learned  Serjeant  therefore  contended  on 
the  authority  ofLaidlaw  v»  Cockbwm  {b\  that  these  costs 
ihodd  be  disallowed. 


(a)  See  this  section,  aafo,  Vol.  i.  93. (6)  %  N.  R.  76. 
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161 9.  Mr.  Serjt  Vaughan  now  shewed  cause^  and  relied  on 

P  ^^  tlie  case  of  Bmsoercy  v.  Alefson  {a\  as  overrttling  the 

^^  decision  of  two  of  the  late  judges  of  this  G>Qrt,  in  that  of 

Brown.  Laidlawy.  Cockbum. 

Lord  Chief  Justice  Dallas. — It  has  been  decided  in 
several  cases,  subsequent  to  that  of  Laidlaw  v.  Coekbum^ 
that  the  statute  43  Geo.  3.  c.  46.  does  not  apply  to  b  case 
of  this  description. 

Mr.  Justice  Park. — The  decision  of  the  Court  of 
King*t  Bench,  in  the  cause  of  Rouveroy  v.  Alefsofh  b« 
been  since  twice  recognized  in  this  Court:  First  in  Ehn  y. 
Molineuxj  in  Trinity  term,  56  Geo,  S,  which  is  not  re- 
ported, and,  secondly,  on  an  application  bj  my  brother 
Best^  in  the  latter  part  of  the  case  o(  Talbot  v.  Hodson  (J), 
.  '  whfch  is  similar  in  terms  to  the  present  application.   The 

term  in  the  statute,  «if  the  plaintiff  f^cw^  less  than  the 
sum  sworn  to,'*  must  mean  a  recovery  by  the  verdict  of  the 
jury,  and  not  where  a  plaintiff  takes  money  out  of  Court, 
which  has  been  paid  in  by  the  defendant.  This  was  de- 
cided in  Bouverqy  v.  Ale/son.  In  that  case  it  appeared 
that  the  Court  of  Kin^s  Bench  had  refused  an  application 
similar  to  the  present  The  cases  of  Clarke  v.  Fisher  [c\ 
and  Linthwaite  v.  Billings  are  also  in  point  (rf),  in  the 
former  of  which  Lord  Ellenborough  was  of  opinion  that 
the  word  rec&oer^  in  the  statute,  must  mean  a  recovery 
by  law,  particularly  as  the  statute  mentioned  taking  out 
execution  also ;  and  Mr.  Justice  Ijrmrence  remarked,  that 
the  rule  for  payment  of  money  into  Court  Was  obtained 
by  the  defendant  on  payment  of  costs,  and  that  he  could 


{a)  13  E.  R,  90. {b)  '2  Marsh.  530.  S.  C.  7  TaunL  254. 

(c)  IJuUock  on  Costi,  lost  edit.  196.  S.  C.  1  SnUik'h  Rep- 

428.-. — (d)  2  Ibid.  66/. 
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not  afterwards  retreat,  and  say  that  be  would  not  pay 

costs,  for  the  former  rule  he  had  obtained  was  decisive 

.    ^ , .  Butler 

against  hun.  ^^ 

_     ^    .  BiiowK. 

Per  Curiam. 

Rule  discharged. 


Haioiafokd,  and  Wife,  phuntiffi;;  Pearse,  deforciant. 

Mr.  Serjt  Leru  moved  that  the  concord  of  this  fine  might 
be  amended.  The  form  of  the  warranty  was,  <<  And 
moreorer,  the  said  John  and  Elizabeth  his  wife,  have 
granted  for  them  and  ii^^heirsqfthe  saidJohn^  that  they 
will  warrant  to  the  said  Samudj  and  his  heirs,  the  tene- 
ments aforesaid,  with  the  appnrtenances,  against  them, 
thesaid  Jb&n  and  Eiixabeth^  and  the  heirs  (tfthe  said 
Elizabeth  for  ever.*'  He  submitted  that  the  husband  and 
vife  should  warrant  for  themselves,  and  the  heirs  of  the 
wife  against  themselves  and  the  heirs  of  the  wife,  and  cited 
UoUs  Abridgment  (a),  where  it  is  laid  down  that  if  hu»- 
baod  and  wife  levy  a  fine  of  land  they  are  seized  o^  in 
right  of  the  wife,  they  shall  not  receive  a  warranty  for 
themselves  and  the  heirs  of  the  husband,  but  shall  be 
warranted  by  them  and  the  heirs  of  the  wife. 

Fiat 


Friday, 
May  21. 

A  warranty 
of  a  iSne  may 
be  amended 
by  altering  it 
from  a  war- 
ranty by  the 
husband  and 
wife,  and  heirs 
of  the  husband^ 
against  them- 
selves and  the 
heirs  of  the 
wife,  to  a  war- 
ranty by  the 
husband  and 
wife*  and  the 
heirs  of  the 
wife,  against 
themselves, 
and  the  heirs 
of  the  wife. 


(fl)  Fine,  O.  p/.  3. 


330  CASES   IN    EA8TKB   TBAM, 


jl"  ji"^  Wklch  V.  Uppill,  Clerk. 

The  right  of  a   Tttxs  was  an  action  on  the  case  for  not  taking  away  five 
tithes'of^calves  *^^^  *"*^  ^^®  lamb,  set  out  by  the  plaintiff  for  the  de- 
and  lambs  ac-    fendant  as  tithes.     At  the  trial  of  the  cause  before  Mr. 
thenar  *^*"*         Justice  JJ«?5/,  at  the  last  Assizes  at  Taunioth  it  was  ad- 
dropped;  but    Quitted  that  the  plaintiff  was  the  occupier  of  a  farm  at 
they  are  not       Lanyatt^  in  the  coun^  of  Somer$ety  and  .that  the  de- 
they  have  ar.     f<^ndant  was  rector  of  that  parish,  and  entitled  to  take  the 
rived  at  a  pro-    tithes  in  kind.     That  the  plaintiff  had  compounded  with 
we^fd  ^"^  ^^     ^  defendant  for  all  his  tithes,  and  that  the  compofitioD 
was  determined  by  notice  at  Lady-drnf^  1616.    It  wai 
further  admitted  by  the  plaintiff,  that  twenty  calves  tSi 
before  and  were  weaned  after  iMdjf^dmf^  1816,  and  that 
1S4  lambs  were  yeaned  previous  to  that  day,  and  weaned 
afterwards,  and  that  he  had  set  out  the  calves  and  lamb 
in  question,  which  were  dropped  subsequently  to  the  ter- 
mination of  the  composition.     For  the  defendant,  it  was 
insisted  that^he  was  entitled  to  the  tithes  of  those  calves 
and  lambs,  which  fell  previously  to  Lafy^Unfy  1816,  and 
became  weanable  afterwards,  and  that  they  ought  to  have 
been  included  in  the  tithe  account  rendered  by  the  plain- 
tiff after  the  composition  ended.    The  learned  Judge  wss 
of  opinion  that  the  tithes  of  calves  and  lambs  were  dae 
at  the  time  they  were  dropped,  and  not  when  they  be- 
came weanable,  and  consequently  that  those  dropped 
before  Lady-day,  1816,  were  covered  by  the  composition. 
The  Jury  accordingly  found  a  verdict  the  plaintilT,  da- 
mages £S ;  but  leave  was  given  the  defendant  to  move  to 
enter  a  nonsuit,  in  case  the  Court  should  be  of  opinion 
that  the  action  was  not  maintainable. 
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Mr.  Seijt.  Pell,  on  a  former  day  in  this  term,  had  ac- 
ooidiogly  obtained  a  rale  nisi  that  this  Terdict  might  be 
set  aside  and  a  nonsuit  entered,  and  cited  the  cases  of 
Cnfi  T.  Blake  (a),  TrM  t.  BMdd{p\  Heaton  v.  lUgal  (c), 
Bet^ard  t.  SambeU  {d),  and  Beignolds  ▼.  rineeni{e)j  as 
being  applicable  to  this  point 


I8I9. 
Wai.ca 

9. 

UPFItL. 


Mr.  Seijt  Lens  now  shewed  canse^  and  observed,  that 
there  was  a  distinction  to  be  drawn  between  the  time  when 
calves  and  lambs  became  titheabl%  and  when  the  right  to 
take  them  accrued.  It  is  quite  clear  that  the  right  to  taice 
them  is  when  they  become  weanable,  and  not  before;  and 
it  has  been  held,  in  the  case  of  Cr^v.  Blaiff  that  a  cus- 
tom to  tithe  lambs  on  St.  MarVs  day^  being  the  25th  of 
Aprilj  was  unreasonable  and  void;  but  in  this  case  the 
question  does  not  depend  at  what  period  they  may  be  re- 
moved, but  when  the  right  of  the  rector  attaches.  There  is 
no  express  authority  as  to  this  point,  although  there  have 
been  several  decisions  as  to  when  they  are  removable. 
The  case  which  bears  the  nearest  resemblance  to  the 
present  is  that  of  Boys  v.  Wlis  (f)^  where  a  question 
arose  whether  the  tithing  of  lambs  was  fraudulent;  and, 
in  a  note  by  the  reporter  in  that  case,  he  said,  **  there 
was  no  demand  of  tithe  pro  raid  $  and  he  doubted  whe* 
ther,  if  there  had,  it  could  have  been  decreed ;  for  the  tithe 
of  Iambs  must  be  paid  where  they  fall,  and  is  not  a  divi- 
sible thing,  as  wool  is.'*  The  taking  tithe  of  lambsb 
therefore^  does  not  depend  on  when  they  are  dropped, 
but  when  they  are  capable  of  maintaining  themselves, 
and  living  without  the  ewa  The  tithe  of  calves  and 
lambs  may  be  assimilated  to  that  of  corn,  for  in  the  one, 

(/x)  2  CivUlim,  530.  S.  C.  2  6tt;i//.  630. {b)  4  fVood*s 

Tithe  Cases,  11. (c)  2  GwUL  630.  S.  C.  3  burns  Eeck- 

siastical   Law,  7th  edit.  499- W  ^  ^««^-    *0*®- 

(f)  Bunbury,  133. (fj  2  GvoilL  647-  S.  C.  Bimtary,  139. 
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die  right  of  the  rector  aocmei  from  the  gevemnoe,  and 
it  is  not  titheaUe  until  bound,  and  in  the  other  the  right 
attaches  at  the  niDment  they  are  dropped,  but  they  do 
not  become  subject  to]  titfae^  until  they  may  be  removed 
from  their  dams  with  safety,  or  when  the  occupier  weans 
his  own. 


Mr.  Seijt  PbU^  and  Mr.  Seijt.  Copki^  in  support  of 
the  rule,  obserred  that,  althou^  this  was  a  very  material 
question,  no  case  had  been  decided  either  in  concurrence 
with  or  against  the  doctrine  contended  for,  viz.  to  deter- 
mine whether  the  right  of  the  rector  to  take  tithe  of  calvo 
and  hunbs  accrue  when  the  aflimalswere  dropped  or  when 
th^  became  weanabie ;  that  no  inference  oould  be  drawn 
on  this  point  from  the  case  of  Boys  v.  ^Usj  as  it  was  de- 
termined solely  on  a  question  of  fraud.  The  case  of 
Newman  v.  Morgan  (a)  does  not  lay  down  so  extensive 
a  principle  as  that  the  right  to  tithe  attaches  when  the 
com  is  severed  from  the  ground ;  for  the  question  there 
was  as  to  when  grass  was  titheable^  and  whether  the 
&rmer  was  compellable  to  scatter  it  after  it  was  cut,  io 
the  course  of  the  process  of  making  it  into  hay,  or  wh^ 
dier  it  could  be  claimed  from  the  swarth  in  grass-cocks, 
immediately  on  its  severance:  and  it  was  there  deter- 
mined that  it  was  necessary  to  ted  it  before  it  was  tithe- 
able:  it  seems,  therefore^  that  the  right  to  take  hay  does 
not  take  place  instantly  on  its  being  severed,  but  after  it 
has  undergone  a  certain  process.  So,  by  the  case  of 
Crqft  V.  Blake  lambs  cannot  be  titheable  till  a  certain 
time;  and  St.  MarVz  day^  which  &lls  on  the  85th  of 
vfprfT,  has  been  held  too  early  a  period  for  this  purpose 
[Mr.  Justice  Park. — In  that  case  it  was  said  that  a  cus- 


(a)  1  Carfip.  305.     S.  C.  10  EoU,  &. 
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torn  to  set  finth  tithe  lambe  on  that  day  was  void,  wbieh 
therefore  shews  that  they  wepe  tidieaUe  before.]  Hiey 
osn  only  be  dtheable  when  they  can  sustun  themselves 
without  their  dams,  and  not  before.  In  Kenyan  t, 
Wea  {a)j  which  was  a  question  as  to  the  tithe  of  a  single 
cair,  the  Court  were  of  (pinion  that  it  was  tidieable,  and 
that  a  tenth  part  of  die  value  thereof  when  taken  from  the 
cow  to  be  sold  or  killed,  ought  to  be  paid  in  lieu  of  tithe. 
In  the  case  of  Bed/brd  v.  SambeU  {b)j  Chief  Baron  Eyre 
iays,  ^  As  to  tithing  lambs  on  St.  Marias  day^  I  do  not 
diink  the  usage  only  is  necessary  to  establish  a  custom, 
but  the  reasonableness  is  likewise  material.  If  it  is  imprac- 
ticable^ that  ought  to  decide  against  the  usage.  If  the 
lambs  are  of  no  value,  or  not  of  a  proper  vdue  on  St* 
Mark's  day^  the  custom  is  unreasonable.  In  Comyrfs 
Digest -{c}  it  is  laid  down,  that,  by  a  canon  made  in  the 
year  1805,  incerti  temporis^  ^gniy  vitulij  jmlli,  equini,  et 
diifcEiiu  decmaleSi  decimentur  kabitatione  ad  loca  ubi  nu^ 
trnaOur  et  ariuniur.  The  tithes  of  calves  and  lambs, 
therefore,  cannot  be  claimed  when  they  are  dropped,  but 
after  they  are  fed  and  nourished.  If  the  proposition 
contended  for  by  the  plaintiff  be  right,  the  lambs  may  be 
taken  by  the  rector  the  instant  they  are  dropped,  and 
e  amversd  the  owner  may  innst  on  his  taking  them  im- 
mediately. The  language^  throughout  the  whole  of  the 
cases  which  have  been  determined  on  this  subject,  is  clear 
and  explicit;  for,  if  the  tithe  were  taken  when  the  ani- 
iasis  were  dropped,  it  would  not  only  be  highly  faijurious 
to  the  mother,  but  the  young  themselves  would  prove 
ef  BO  benefit  to  ^ther  of  the  parties;  the  right  to  take 
them,  therefore^  can  only  accrue  when  they  become 
weanable.    In  the  case  of  Lister  v.  Foy  (<2),  a  custom 


1SI9- 


WSJLCII 

Uc^riLi.. 


{a)  2  GtOT7/.54l. (b)  3  GwHl,  1058. (c)  Dimes. 

H.  e- ^(d)  2  Gv^UL  579. 
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that  Buch  lambs  as  were  able  to  subsist 'without  the  ewei 
on  iS^.  Marias  day  should  be  tithed ;  and  that  such  Iambi 
as  were  not  able  to  subsist  without  the  ewes  on  that  day^ 
should  be  tithed  when  they  were»  was  good :  unless,  there- 
fore^ they  were  fit  to  be  weaned,  the  custom  would  have 
been  bad.  On  all  the  authorities,  therefore  (a),  the  time 
of  tithing  himbs  is  when  they  are  fit  to  live  without  their 
dams,  and  can  thrive  on  such  food  as  the  dam  lives  on, 
and  when  th^  occupier  weans  his  own  lambs,  and  not 
before.  The  right  to  tithe^  therefore,  does  not  originate 
before  they  are  weanable,  and  the  defendant  is  endlled 
to  recover. 


Lord  Chief  Justice  Dallas.-— I  am  clearly  of  opinion 
that  the  rector's  right  to  the  tithe  of  calves  and  Iambi 
accrues  when  they  are  dropped,  and  that  thqr  are  not 
titheable  until  they  can  be  weaned,  and  are  capable  of 
living  without  their  dams.  It  has  been  said  tliat  diere 
has  been  no  express  authority  to  shew  when  the  rector'i 
title  accrues;  but  the  principle  laid  down  in  all  the  cases 
goes  to  shew  that  the  right  to  tithe  accrues  where  tbe 
animals  &11.  This  principle  may  be  applied  generally 
to  every  description  of  tithes;  for  instance^  the  tithe  of 
com  vests  in  tlie  rector  when  severed  fi-bm  the  land,  but 
it  IS  not  titheable  until  it  has  undergone  a  subsequent  pro- 
cess :  there  is,  therefore,  a  distinction  to  be  drawn  be- 
tween the  article  when  severed,  and  the  individual  artide 
when  taken.  Every  produce  of  the  land  vests  in  the 
rector  a  right  to  tithe  on  its  severance;  but  it  is  not 
titheable  until  it  is  set  out.  So,  in  the  case  oi Newman  v. 
Morgan  (6),  which  was  a  question  when  grass  was  tithe- 
able, it  was  heldy  at  the  coounon  law,  it  could  not  be  ccm- 


(a)  See  toiler  on  Tithis,  2nd  edit.  141. {b)  10  East,  5. 
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tidered  so  until  it  had  been  tedded,  in  the  course  of  the 
proccM  of  making  it  into  hay ;  and  Lord  EUenborough^  in 
deUyering  his  judgment  there,  said,^  <^  the  rule  is  for  the 
rector  to  take  his  tenth  part  in  that  first  convenient  stage 
of  the  process,  when  the  subject  matter  may  be  equally 
divided :"  and  he  there  distinguishes  between  the  grass 
when  it  is  cut  down  and  when  it  becomes  titheable :  in- 
deed, all  the  cases  on  the  subject  of  tithes  point  to  the 
same  distinction,  namely,  when  they  become  due,  and 
when  they  are  payable.  The  case  of  Boys  v.  Ellis  {a)  is 
precisely  in  point,  and  not  to  be  distinguished  from  the 
present:  and  it  was  there  said  that  the  tithe  of  lambs 
must  be  paid  where  they  fall,  not  behig  divisible  as  wool 
is  I  dierefore  think  that  the  verdict  found  for  the  plaintiff 
was  perfectly  right 


1819- 


Welch 

V. 

Uppill. 


Mr.  Justice  Park. — When  this  case  was  first  men- 
tioned, I  entertained  no  doubt;  but,  in  consequence  of 
my  Brother  PeW^  having  stated  that  the  question  was 
not  only*  new,  but  of  considerable  importance,  I  most 
carefully  examined  all  the  cases;  and,  in  the  result,  my 
former  opinion  has  been  most  clearly  authorised  and 
supported;  and  I  therefore  periectiy  concur  with  my 
Lord  Chief  Justice.  The  general  principle  of  tithing  is, 
that  the  tenant  or  occupier  of  land  shall  act  for  the  par- 
son's benefit  as  he  would  for  his  own;  and  it  was  so 
stated  by  Mr.  Justice  Le  Blancj  in  the  case  of  Newman 
▼•  Morgan  (6)..  The  word  titheable  is  very  properly  used 
to  shew  the  period  when  the  tenant  has  done  tiiat  which 
may  be  equally  beneficial  for  the  parson  as  himself. 
Odier  cases  are,  by  analogy,  applicable  to  the  present: 
for  iiistance^  com  becomes  titheable  after  it  has  been 


(a)  2  Giciff.  647,  S.  C.  Bunhury^  ISg. (6)  10  Bast,  12. 
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properly  divided  and  set  out,  and  grass  after  it  hssbeen 
cut  and  undergone  the  subsequent  process  of  making 
into  hay ;  and  this  distinction  runs  through  all  the  cases. 
Although  Boys  v.  JS//15  might  be  distinguishable  from 
the  present,  on  the  ground  of  fraud,  still  it  was  there 
said,  that  the  tithe  of  lambs  must  be  paid  where  they  fall 
As  to  the  custom  of  tithing  on  Si,  Marias  day,  the  Court, 
in  the  case  o{ Bedford  v.  Sambell  (a),  although  it  appeared 
unreasonable,  still  held  that  it  ought  to  go  to  a  Juiy; 
and  Chief  Baron  Eyre  there  drew  the  distinction,  and 
stated,  that  '<  if  the  lambs  were  of  no  value,  or  not  of 
proper  value,  on  that  day,  the  custom  would  be  unrear 
sonable ;"  and  he  also  said,  ^*  it  was  proved  that  Iambi 
fiedl  from  Christmas  to  near  Midsummer^  and  could  not 
live  before  ten  weeks  old:"  it  would,  therefore,  be  a 
monstrous  proposition,  that  all  the  tithes  of  those  lambs 
should  be  taken  on  one  day.     In  die  case  of  Wyburd  v. 
Tuck  (i),  three  objections  were  raised,  die  last  of  which 
might  be  assimilated  to  the  present,  namely,  that  the 
title  to  tithe  arose  immediately  on  the  severance  of  the 
titheable  matter  from  the  land:  and  Lord  Chief  Justice 
Eyre  there  said,  *<  is  it  not  clear  that,  if  a  rector  dies 
after  the  severance  of  the  tithe,  and  before  its  separation, 
and  a  new  rector  comes  in,  that  the  right  to  the  Uthe  b 
in  the  old  rector?   The  law  gives  to  the  new  rector,  in 
that  case,  all  that  the  grant  gave  to  the  new  lessee  in 
this."     And  with  that  doctrine  Mr.  Justice  BuUerj  Mr. 
Justice  Heathy   and  Mr.  Justice  Booke,  entirely  con- 
curred.    In  the  case  of  Trott  v.  Budd  (c),  it  was  found 
that  the  plaintiff's  lease  did  not  commence  till  Lady-day^ 
1773 :  he  had  paid  the  tithe  of  those  lambs  which  were 
yeaned  before  that  day  to  the  former  lessee^  and  the  bill 


(fl)  3  Gvnll.  1058. 


(c)  4  Wood's  Tithe  Cases,  1 1 


'(b)  1  Bos,  &  Pul.  458. 
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was  diimisaed.  That  case  is  particularly  applicable  to 
the  present;  and,  for  tbe  reasons  above  stated,  I  think 
the  plaintiff  is  entitled  to  retain  his  verdict 

Mr.  Justice  BuEBOiiGH.-*It  has  been  admitted,  in 
every  case  which  has  been  decided  as  to  customs,  when 
diings  become  titheable,  that  the  right  to  tithe  accrues 
at  a  prior  period ;  and  it  appears  to  be  quite  clear,  that 
the  tithes  of  calves  and  lambs  are  due  at  the  time  of  their 
being  dropped,  but  that  they  are  not  to  be  taken  away 
until  weanable:  it  was  so  held  in  the  case  of  Beys  v. 
ElUs  {a).  If  the  tithes  became  due  where  they  were  wean- 
able^ no  fraud  could  have  arisen  in  that  case.  The 
question  here  may  very  properly  be  assimilated  to  those 
which  have  been  decided  as  to  the  right  of  taking  tithes 
for  com :  the  right  accrues  immediately  on  its  being  cut ; 
but  it  cannot  be  taken  away  until  it  has  been  duly  a[^r- 
tioned  and  set  out  It  would  be  extremely  unreasonable 
to  say  that  lambs  are  to  be  tithed  before  thdy  are  fit  to 
live  without  their  ewes.  .  In  all  cases  relative  to  the  pro- 
duce of  land  the  right  accrues  at  the  severance;  but  the 
produce  itself  is  not  to  be  taken  until  it  has  undergone 
a  subsequent  process.  In  Bum^s  Ecclesiastical  Law  (6), 
it  is  stated  that  ^^  it  is  now  clearly  held  that  the  tithe, 
both  of  wool  and  lamb,  shall  be  paid  where  the  sheep  or 
lambs  are  shorn.''  I  therefore  think  the  plaintiff  is  en- 
titled to  recover. 

Mr.  Justice  RichabdsoH.— I  am  entirely  of  the  same 
opinion,  and  perfectly  agree  with  the  Court  in  saying 
that  this  verdict  was  right  In  all  cases  of  predial  tithes 
some  operadon  remains  to  be  done  after  the  severance 
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from  the  land.  Corn  is  dtheable  of  common  right  in 
the  sheaf,  grass  in  cocks,  and  hops  after  they  are  gathered 
from  the  bind ;  and  neither  of  these  are  titheable  until 
one  or  other  of  these  previous  operations  have  beea  per- 
formed ;  and  still  it  has  never  been  doubted  that  the  right 
to  the  tithe  attaches  immediately  on  the  severance.  All  the 
cases  that  have  been  decided  as  to  predial  tithes  are,  in 
strictness,  analogous  to  those  relative  to  calves  and  lambs; 
for  those  animals  may  be  considered  as  severed  imme- 
diately on  being  dropped.  Although  no  express  autho- 
rity has  been  found  as  to  this  particular  point,  and  as  the 
dictum  cited  by  my  brother  Burrough  from  Bum  cannot 
be  considered  as  such,  still  I  think  the  principle  he  has 
laid  down  is  correct;  but  I  am  principally  induced  to 
come  to  this  conclusion,  by  considering  that  those  ani- 
mals bear  a  strict  analogy  to  predial  tithes,  and  that  the 
right  attaches  on  the  severance  of  the  one  and  the  drop- 
ping of  the  other,  although  they  do  not  become  titheable 
until  th^  have  undergone  a  future  operation. 


Rule  discharged. 


IN  THE    r»*fY*lfINTH  VKAX  OF  CEO.  III.  3^9 


(IN  THE  EXCHEQUER  CHAMBER.) 


Dob  on  the  demue  of  the  Earl  of  Jersey,  and  others,  v.      Sat  urday. 
Smith,  (m  error. )  (a)  May  2X 

This  was  a  writ  of  error  brought  to  reverse  a  ]udg-  A.^  previous  te 
mcnt  of  the  Court  of  King's  Bench,  given  in  an  action  of  JyanTndeS^^ 
gectment,  in  Michaelmas  term,  1816,  which  was  brought  executed  pur« 
to  obtain  possession  of  certain  hinds  in  the  parish  of  »«ftrtttoapower 
n  »^«    ^i_  ^     r^f  of  reversion  and 

UamsamUi,  in  the  county  of  Glamorgan.  appointment  of 

new  uses  con* 
— ^  tained    in    her 

father*8  willy  set* 

(«)  The  Reporter  has  been  honored  with  eopies  of  the  opinions  of  the  tied  lands  to  the 

lesnied  Jedgea  in  the  following  case,  as  weii  as  the  judgments  in  tliose  u^^   ^f   y^^^  Iq^ 

ie  the  Common  VUom  during  the  last  term,  when  that  Court  took  time  to  .      j   a  u     u     J 

conader ;  each,  from  the  highest  authorities.  T.?^  hnsDand 

for  life,  re- 
mainder to  the 
Qte  of  herself  for  life,  remainder  to  the  use  of  the  issue  of  the  marriage,  or 
of  herself  by  any  suhsequent  marriage,  remainder,  in  default  of  issue,  to 
toch  uses  as  she  should  appoint,  with  the  ultimate  remainder  to  herself  in 
fee ;  this  deed  contained  a  power  for  the  husband  and  his  intended  wife,  during 
their^joiat  lives,  to  demise  such  parts  of  the  premises  as  were  then  leased 
for  lives,  or  years  determinable  on  lives,  to  any  person,  in  possession  or  re« 
version,  for  three  lives,  or  years  determinable  on  such  lives,  so  as  there 
were  reserved  the  ancient  and  accustomed  yearly  rents,  duties,  and^ervices,  or 
more,  or  as  great  or  beneficial,  or  a  just  proportion  of  such  rents,  &c.  according 
to  the  value  of  the  premises  to  be  demisea  (except  heriots,  which  might  be 
varied  at  will)  and  so  as  there  were  contained  in  every  such  lease  a  power  of 
reentry  for  non-payment  of  the  rent  thereby  to  be  reserved.  There  was  a  further 
power  for  them  to  demise  any  of  the  premises  for  any  term  of  years  abeo« 
iate,  not  exceeding  twenty^one  years  in  possession,  and  not  in  reversion, 
so  as  there  were  reserved  as  great  and  beneficial  rents  and  services  as  were 
then  paid,  or  the  best  and  most  improved  yearly  rent  that  could  be  obtained 
kt  the  saiBtt,  without  taking  any  fine  or  foregtft,  so  as  in  every  such  lease 
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considerable  lands  and  tenements^  in  the  counties  of 
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there  were  contained  a  clause  of  re-entry,  in  case  the  renU  reserved  were 
unpaid  by  the  space  of  twenty-eight  days.  There  was  a  third  power  for  them 
to  demise  any  of  the  premises  wherein  any  mines  were  open,  or  to  be  opened, 
for  any  term  not  exceeding  thirty-one  years  in  possession,  and  not  in  rev eiv 
sion,  so  as  upon  every  such  lease  there  should  oe  reserved  a  certain  share 
of  the  produce,  Ac.  and  so  as  there  were  inserted  therein  the  usual*  cove^ 
nauts  for  insuring  the  mines  and  smelting  the  ore,  as  were  usually  inserted  in 
leases  of  that  nature.  At  the  date  of  the  deed  of  settlement,  a  tenement, 
lor  the  recovery  of  which  this  action  was  brought,  had  been,  ixA  was,  lub- 
j[ect  to  a  lease  for  a  term  of  years  determinable  on  the  lives  of  thrte  peN 
sons,  who  died  before  the  day  of  the  demise  laid  Jn  the  d^laration.  By 
indenture  after  the  iharriaffe,  the  husband,  in  consideration  of  the  surrender 
of  the  former  leaie,  tod  of  £105,  and  of  the  yeady  rents,  ^c.  thereinafter 
specified  and  reserved  on  the  part  of  the  lessees,  demised  the  aforesaid 
tenement  to  iheni  for  ninety-nine  years,  if  three  persons,  or  any  of  them 
sliould  so  lopff  live,  paying  the  yearly  rent  of  £2  at  Michaelmas  and 
I^y-day,  whh  a  couple  of  fat  capons,  or  U*Qd.  in  lieu  thereof;  and 
also  an  heriot  of  the  best  beast,  or  4(M.  in  lieu  thereof,  upon  the 
death  of  every  tenant  dying  in  possession,  and  the  like  heriot  upon  everv 
assignment,  sale,  &c.  and  also  that  the  lessees  sbbuM  |^nd  and  jMiy  ton 
for .  their  com  at  the  lessor's  mill.  The  lease  contained  a  covenant 
by  the  lessees,  to  pay  the  annual  rent  of  £2,  and  the  other  re- 
servations, in  manner  ahove  limited,  **  provided  always;  that  if  it  should 
l^pcn  during  the  demise,  that  the  rent  of  jCa,  and  eVery  or  any  of 
the  duties,  services,  reservations,  and  payments,  thereby  reserved,  or  any 
part  thereof,  should  be  behind,  unpaid^  or  undone^  by  the  space  ofjffieen  dup 
nextt  over  or  after  any  of  the  days  or  times  xahertom  the  same  ought  to  bepaH 
done,  or  performed^  and  no  sufficient  ttistreu  or  distresses^  could  or  might  be  had  or 
taken  on  the  premises  f  whereby  the  same  might  be  fully  raised,  levied,  and  paid; 
or  if  the  lessees  should  not  repair  the  premises  six  months  after  view  and 
notice  to  repair,  or  should  commit  any  waste,  or  grind  their  corn  at  any 
other  mill  than  the  lessor's,  or  aftign  without  license ;  or  if  any  defauU 
ikouid  be  made  by  the  lessees^  in  the  payment  or  performance  of  mor  any  of,  the 
re^DokonSt  covenants,  and  agreements,  therein  before,  on  their  parts,  contacted, 
it  might  be  lawful  for  the  lessor,  and  the  person  to  whom  the  freehold  of  the 
premises  should  belong,  to  re-enter.  At  the  trial  it  was  proved,  that  the  rents, 
&c.  reserved  b^  the  Isst  mentioned  indenture  were,  at  the  time  of  making 
tliereof,  the  ancient  and  accustomedxand  as  sreat  and  beneficial  rents,  duties, 
and  s^rvic^  as  those  which  had  been  rcservedat  the  makiqg  the  deed  of  s^ils*^ 
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Brecon    and   G&imof^aii  comprising  (among  otfaenj 
the  tenement  in  question,  called  Taly  Ccba  Uchqfj  and 
that  the  said  Lord  Mantel^  being  so  seised,  on  tlie  11th 
(XDecembetj  1749,  made  his  win,  duly  executed  to  pass 
teal  estates,  by  which  he  devised  the  aforesdd  tenements 
to  his  daughter,  X<MiMaBar6ara3lai»^  for  life,  with  di- 
tors  remainders  over,  and  that  the  will  contained  a  power 
enabling  her,  in  consideration  of  marriage,  and  either 
before  or  after  her  marriage^  to  revoke  all  the  uses  and 
devises  of  the  lands  wherein  an  estate  for  life  was  by  his 
will  limited  to  her,  and  to  appoint,  settle^  limit,  and  assure 
th6  same,  and  the  fee-simple  thereof  to  such  uses,  and 
with  such  powers  and  provisos,  and  in  such  manner,  as 
wss  by  her  afterwards  done  by  a  deed  of  settlement^ 
dated  the  2d  ofju/^,  1757:  that  Lord  Mamel^  on  the 
29th  of  Nooembery  1750,  died  seised  of  the  said  lands 
snd  tenements,  without  altering  his  will,  and  without 
heirs  male,  and  leaving  the  said  LouUa  Barbara  his  only 
child  and  heir  at  law,  who  thereupon  became  seised  in 
fee  for  the  term  of  her  life  of  the  said  lands.    That  the 
add  Louua  Barbara^  on  the  20th  otjubf^  1?57»  inter- 
married with  George  Fenables  Verwofh.  the  younger, 
afterwards  Ijord  Vernon^  having  before  such  marriage 
by  a  deed  dated  2d  Jubf^  1757,  and  executed  in  con-* 
ibrmity  to  the  power  for  that  purpose  contained  in  the  will 
of  Lord  Jiansel,  in  consideration  of  her  said  marriage^ 
revoked,  annulled,  and  made  void  all  the  uses  and  devises 
in  the  said  will  contained  concerning  the  said  lands  and 
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ment ;  and  that  the  usual  and  accustomed  form  of  leases  of  the  tenement  in 
question  contained  in  the  settlement  for  lives,  or  years  determinable  on  lives 
as  weU  prior  as  subsequent  to  that  settlement*  was  with  a  conditional 
proviso  of  re-entry*  similar  to  that  in   the  present  indenture. 

Held  :  that  the  clause  of  re-entry  in  the  lease  was  not  conformable  to  tha 
leasing  power.    And  it  seems  tint  the  former  leases  were  aot  admissible  in 
evidence  for  the  construction  thereof. 
A  A  8 
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tenemeDts,  wherdn  ah!  estate  for  life  was  by  the  w91  and 
testament  limited  to  the  said  Lomsa  Barbara ;  and  that 
she,  in  pursuance  and  due  execution  of  the  power  so  vested 
in  her,  and  by  force  and  virtue  of  all  other  powers,  && 
did  appoint,  settle,  and  linnt,  the  last  mentioned  lands 
and  tenements,  with  the  appurtenances,  and  the  rever- 
sion, remainder,  yearly,  and  other  rents,  &c.  to  the  Earl 
of  Guilford  and  Charles  Montagu  and  their  heirs,  to  hold, 
to  the  use  (after  the  solemnization  of  the  marriage)  of  the 
said  George  Venables  Vernon^  the  younger,  and  his  asrigns 
durbg  the  term  of  his  life,  sans  waste,  and  after  his  de* 
cease  to  the  use  of  Louisa  Barbara  and  her  assigns  for 
the  term  of  her  life,  sa$u  waste,  and  after  the  determina* 
tion  of  those  estates,  or  dther  of  them,  by  forfeiture  or 
otherwise,  in  the  lifetime  of  George  Fenables  Femon^  the 
younger,  and  Louisa  Barbara^  or  the  survivor  of  them^ 
to  the  use  of  the  same  trustees,  and  their  heirs,  during 
the  lives  of  the  said    George  VenaUes,  and  Louisa 
Barbara^  and  the  survivor,  in  trust  to  preserve  the  con- 
tingent estates  and  uses,  and  fijr  that  purpose  to  make 
entries,  &c.  as  occasion  should  require^  permitting  the  said 
George  Venables  Vernon^  the  younger,  and  his  asugns, 
during  his  life,  and  afterwards  the  said  Louisa  Barbara 
and  her  assigns  during  her  life,  to  take  the  rents  and  pro- 
fits, and  after  the  decease  of  the  survivor  of  them  the  aaid 
George  Venables  and  Louisa  Barbara^  to  divers  other 
•ises  for  the  benefit  of  the  nsue  of  that  marriage,  and 
also  of  the  issue  of  the  said  Louisa  Barbara^  and  in 
default  of  such  issue,  to  the  use  of  such  person  or  per-. 
sons,  and  for  such  estates  and  interests,  and  to  and  fo^ 
such  ends,  intents,  and  purposes,  and  subject  to  auc:h« 
powers,  provisos,  conditions,  and  limitations  over,  and  in 
such  manner  or  form,  either  absolutely  or  conditionally, 
and  with  or  without  power  of  revocatk>n,  as  the  said 
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Xmms  Barbara^  whether  sole  or  oovert,  and  notwith-i         I8i9. 
standuig  her  coverture,  should  by  her  last  will  and  testa-  y^ 

metit  m  wnting,  or  any  writing  purportug  or  m  the      j.  Jmsb^ 
nature  of  her  last  will  and  testament,  or  any  codicil  or  v. 

ofxiiciis  thereto,  to  be  signed,  published,  and  decUuvd,  Smith- 
iti  the  presence  of  three  or  more  credible  witnesses,  direct, 
luuii  or  appoint;  and  in  de&ult  of  such  direction^ 
limitation,  or  appointment,  or  in  case  any  such  should 
be^  when  and  so  soon  as  the  estates  and  interests  thereby 
limited  should  respecdvely  end  and  determine^  and  as 
to  tuch  parts  of  the  premises  whereof  no  appointment 
siKwId  be  made^  and  in  the  mean  time,  and  until  such 
Vpointment  should  be  made,  and  subject  thereto,  to  the 
Us^  of  the  said  Louiaa  Barbara^  her  heirs  and  assigns  for 
e?er.  That  by  the  same  deed  it  was  provided,  declared^ 
and  agreed  betvreen  the  said  parties,  in  the  words  follow- 
ing; viz. — <<  That  it  shall  and  may  be  lawful  to  and  for  the  Uning  power  tu  u 
laid  George  FenaUes  and  Louisa  Barbara^  his  intended  •'^^f^^^^ 
wife,  frc»n  time  to  time  during  their  respective  lives,  when^ 
and  as  they  shall  res()ectively  be  in  possession  of,  or  en- 
titled to  the  percepuon  of  the  rents  and  profits  of  the 
manors,  messuages,  lands,  hereditaments,  and  premises 
K)  limited  to  them  for  their  respective  lives  as  aforesaid^ 
by  indenture  or  indentures  under  their  respective  hands 
and  seals,  attested  by  two  or  more  credible  witnesses,  to 
demise  kase^  or  grant  such  part  or  parts  of  the  said 
auinors,  messuages,  lands,  tenements,  and  hereditaments^ 
or  parts  or  shares  of  manors,  messuages,  lands,  tenements, 
hereditaments,  and  premises,  whereof  thqr  shall  be  so  re- 
qpectivdy  in  possession  or  entitled  to  the  perception  of  the 
rents  and  profits  as  aforesaid,  as  now  are  leased  for  life  or 
Uves,  or  for  years  determinable  on  the  dropping  of  a  life  of 
Kve^  to  any  person  or  persons  in  possession  or  reversion^ 
forooe^  two^  6r  three  liveS|  or  for  anjr  number  of  ^earsd^ 
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1619.     '    tenmnable  on  the  dropping  of  one,  twO)  or  ^^ 
^^  80  ms  there  be  not  on  any  part  or  parcel  of  the  same  pre- 

d.  Jrrsey      niises  to  be  demised,  leased,  or  granted  respectivdy,  for 
V.  a  life  or  lives,  or  for  years  detenninable  on  the  dropping 

of  a  life  or  lives  as  before  mendoned,  any  greater  estate 
or  interest  subsisting  at  any  one  time^  than  what  will 
wear  out  or  be  detenninable  on  the  dropping  of  three 
lives;  and  so^  as  on  every  such  respective  lease^  demiaei 
or  grant,  for  a  life  or  lives,  or  for  years  determinable  on 
the  dropping  of  a  life  or  lives,  there  be  reserved  and 
made  payable  during  the  continuance  of  Ae  estates  and 
interest  thereby  to  be  demised,  leased,  or  granted  re- 
flectively, the  anpient  and  accustomed  yearly  rentSf 
duties  and  services,  or  more,  or  as  great  or  beneficial 
rents,  duties  and  services,  or  more,  aa  now  are,  or,  at 
the  time  of  demising  or  granting  the  premises  so  to  be 
demised,  leased,  or  granted  respectively,  were  resenred 
or  made  payable  for  or  in  respect  of  the  same  premises 
reqpectively,  or  a  just  proportion  of  such  ancient  at  the 
present  reserved  rents,  duties,  and  services,  or  mor% 
according  to  the  value  of  the  pronises  so  to  be  demited, 
leased,  or  granted  respectively)  except  heriots,  which  shall 
or  may  be  varied,  altered,  or  omipounded  for,  acooniyng 
to  the  will  and  pleasure  of  the  said  Georgt  VenaiAa  and 
Louisa  BarbQta\  all  such  rents,  duties,  and  services  re- 
spectively to  be  incident  to  and  go  along  with  the  re- 
version  and  remainder  of  the  same  premises,  eiqpectant 
en  the  determination  of  the  said  respective  demises,  leaaei, 
and  granto  therecrf';  and  so  qs  there  be  contained  in  every 
such  lease  a  power  of  re-^tOry /or  nonF^frnpneni  qfthe 
rent  thereby  to  be  reservedt  and  so  as  the  req)ective 
lessees,  to  whom  such  lease  or  leases  shall  be  made  bs 
aforesaid,  be  not  by  any  express  clause  to  be  contained 
in  any  such  leases  respectively,  £:eed  from  impeaebment 
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btmOt,  and  so  as  die  said  reqpecdve  lessee  or  lessees,  to         i&i^ 
whom  any  such  lease  or  leases  shall  be  made  respectively  ^^^ 

as  aforesaid,  doth  and  do  seal  and  deliver  a  counterpart      |].  jcRsst 
or  counterparts  of  such  lease  or  leases  respectively : — and  ^- 

)d8o  by  indenture  or  indentures,  under  their  respective 
lurnds  and  seals,  attested  as  aforesaid,  to  demise,  kase^  or  teasmgpowtr  as  i^ 
grant  aU  or  any  of  the  said  manors,  messuages,  lands,  tene»  ^t^etjor  year% 
meaiay  hereditaments,  and  premises,  and  any  parts  and 
ihares  of  the  same,  or  any  of  them,  so  limited  to  than, 
the  said  George  Venables  and  Louisa  Barbara^  for  ihmt 
respective  lives,  for  any  term  or  number  of  years  absolute^ 
not  exeeeding  twenty-one  years,  to  take  efl^t  in  posf^ 
leision,  and  not  in  reversion,  or  by  way  of  future  interesti 
10  as  upon  every  such  lease  for  an  absdute  term  not  ex- 
ceeding twenty-one  years,  there  be  reserved  and  made 
payaUe  daring  the  continuance  of  such  lease  or  leases, 
so  mudb,  or  as  great  and  beneficial  yearly  and  other 
tent  and  rents,  and  other  services  propordonably,  as 
now  is  and  are  therefore  paid  and  yidded,  or  the  best 
and  most  improved  yearly  rent  and  rents  that  can  be 
teasonably  had  or  obtained  for  the  same,  without  taking 
any  fine,  premium,  or  foregift,  or  any  thing  in  the  nai- 
tare  or  in  lieu  thereof,  to  be  incident  to  and  go  along 
with  the  reversion  and  remainder  of  the  same  pnenuses 
txpeotant  on  the  determination  of  the  said  respective 
leases;  and  so  as  the  respective  lessees  to  whom  such 
lease  or  leases  rfiall  be  made,  be  not,  by  any  express 
clause  to  be  contained  in  any  of  such  leases  respectively, 
freed  firom  impeachment  of  waste;  and  so  as  the  respec^ 
live  lessee  and  lessees,  to  whom  any  lease  or  leases  tdiall 
he  made  respectivdy  as  aforesaid,  doth  and  do  seal  and 
ddiver  a  counterpart  or  counterparts  of  such  lease  ot 
leases  respectively,  and  so  as  in  every  such  le^ue  for  any 
torn  of  years  Bbsolute,  respecdvdy,  there  be  contaii^ 
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ISlflL         a  daiue  cfn^satxy  in  oaie  the  not  or  rents  tbefeupoB 
^^  to  be  reserved,  be  behind  or  unpaid  by  the  spsce  of 

d.  JsassT      twenty-eight  days  after  the  time  thereby  respective 
V.  appointed  for  payment  thereof. — And,  also^  by  indenture 

or  indentures  under  their  respeetiye  bands  and  seaby  at- 
leaangpoufer  at  ;•  tested  as  aforesaid,  to  demise^  leasee  and  grant  all  or  anj 
part  of  the  lands,  hereditaments,  and  premises  BO  IiBUted 
to  them  the  said  George  VenabUs  and  Louisa  Barbara^ 
for  their  respective  lives  as  aforesaid,  wherdu  or  where- 
upon any  mine  or  mines  now  is  or  are  open,  or  wherem  or 
whereon  any  person  or  p^'sons  shall  be  willing  to  open  an; 
mine  or  mines,  sough  or  sough^  or  other  thing  at  thiogi 
whatsoever,  which  may  be  requisite  and  neoessaiy  fcr 
the  digging  and  getting  of  lead  or  copper  oie»  or  an; 
metal  or  mineral  whatsoever,  unto  any  person  or  penoni 
for  any  term  or  number  of  years  not  exceeding  thirty* 
one  years,  to  take  effect  in  possession,  and  not  in  rever- 
sion, or  by  way  of  future  interest;  and  so  as  upon  eveij 
such  lease  for  an  jibsolute  term  not  exceeding  thir^- 
one  years,  there  be  reserved  and  made  payable  during 
the  continuance  of  such  lease  or  leases,  such  part  or  shaif 
of  the  lead,  copper,  ore,  coal,  and  other  produce  to  bs 
gotten  from  the  said  mines,  or  such  yearly  rent  or  income 
in  respect  thereof,  as  can  reasonably  be  had  €f  obtaiDed 
^  for  the  same^  without  taking  any  fine,  premium,  or  fors- 
gift,  or  any  thing  in  the  nature  or  in  lieu  tbeiec^  to  be 
incident  to,  and  go  along  with  the  reversion  and  remaiDder 
of  the  same  premises,  expectant  on  the  determinatioD  of 
the  said  respective  leases;  and  so  as  the  respective  lessees 
to  whom  such  lease  or  leases  shall  be  made,  be  not  bf 
pnj  express  clause  to  be  contained  in  any  of  audi  leases 
jespectivdy,  freed  from  impeachment  of  wast^  odier 
Ihap  in  the  necessary  and  reasonable  winning  or  workinig 
l^ipreoj^  and  soaa  the  said  respective  lessee  and  lessees  to 
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whom  any  lease  or  leeies  shall  be  made  respeedvely  as 
afereiaid,  doth  and  do  seal  and  ddirer  a  counterpart  or 
counterparts  of  such  lease  or  leases  respectively,  and  so 
as  there  be  also  inserted  soch  proper  and  usual  coveuatits 
bt  the  eflectnally  winning  and  working  the  said  mines, 
and  smdtmg  the  ore^  and  doing  all  other  proper  and 
neoessaiy  act%  as  are  osnally  inserted  in  leases  of  the 
like  nature."— That  by  fbroe  of  the  last-mentioned  deed, 
the  said  Ckorge  VemMes^  after  the  marriage^  became 
irised  Snt  Hfe  of  the  last-mentioned  lands,  and  entided 
to  the  receipt  of  rents,  8tc.;  that  at  the  date  of  that 
setdement,  and  nntil  the  surrender  made  at  the  time 
of  making  the  indenture  next  mentioned,  and  therein 
refisrred  to,^the  lands  in  the  declaration  mentioned  had 
been  and  were  leased,  and  were  under  and  subject  to 
a  lease  to  certain  persons  for  a  term  of  years  determine 
stde  on  the  lives  of  three  persons,  who  died  before  the 
day  of  the  demise  laid  in  the  d6claration.«*-That  after 
die  date  of  the  setdement,  andmanriage^  on  the  5th  of 
Sqiimberj  180S,  the  said  Cieorge  VenabUs  Vernon  the 
younger,  being  so  seised,  executed,  by  his  then  name  and 
title  of  Lord  Venum^  an  indentinre  of  that  date,  between 
himself  of  the  one  part,  and  Charles  Smith  (since  de^ 
ceased)  and  Henry  Smith  (the  defendant  m  error),  (tf  the 
other  part,  by  whidi  it  was  witnessed,  that  in  const- 
deradon  of  the  surrender  of  the  former  leasee  and  in  con* 
sideration  of  i^lOS,  paid  to  Lord  Vernon  by  CharUi  and 
Henry  Smithy  and  of  the  yearly  rents,  dudes,  payments, 
serrioes,  articles,  covenants,  provisoes  and  agreementi 
didreinafter  specified  and  reserved,   and  by  and  on 
the  part  of  the  lessees  their  executors,  &c  to  be  paid, 
done^   performed,   and    kept.   Lord   Vernon   demised 
and  granted  to  Charles  and  Hemy  Smith  the  messuage^ 
and  lands,  wi&  tUe  appurtenances,  known 
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1919-         by  the  name  oi  Ttd  y  Coba  Uehaf,   from  the  day 
5^  of  the  date^   for  niaeCy-niw  years,  if  the  leasees  and 

d.  JsBSKT      John  Smiths   the  son  of  Chartes  Smithy  or  ather  of 
^^  them,  should  90  long  live,  paying  the  yearly  rent  of  12, 

Igr  equal  portions,  at  Michaelmas  and  LadjfJiayy  with 
a  Aouple  of  fitt  a^Qs,  on  the  fir^t  of  January  during 
the  term,  or  1$.  Sd.  in  lieu  thereof  at  the  elecUon  of  the 
lessor,  or  such  person  to  whom  the  inheritanoe  of  tke 
freehdd  should  then  bdiong ;  and,  also,  an  heriot  of  the 
best  beast,  or  Ms.  at  the  like  choice,  &c.  in  lieu  thereof 
upon  the  death  of  every  tenant  dying  in  possession,  and 
the  like  heriot  upon  every  asrignment,  sale,  forfeiture, 
or  alienation ;  and,  alao^  the  lessees  yielding  and  doing 
constant  suit  of  mill,  during  the  term,  for  all  their  com  and 
grain,  which  should  be  gotten  and  spent  upon  the  demised 
premises,  unto  and  at  such  of  the  mill  or  mills  of  Lord 
FemoHy  his  heirs  and  assigns^  or  such  person  or  persons 
to  whom  the  fireehdd  or  inheritance  of  the  premises 
should  bdong,  aa  he  and  they,  during  the  term,  should 
fiir  that  purpose  direct  and  ^>point,  paying  such  toll  and 
multure  as  others  grinding  their  com  there  should  pay. 
«—T1iat  the  lease  contained  a  covenant  on  thepart  of  ^ 
lessees  to  pay  to  Lord  Vemonj  his  hdbrs  and  assigns,  or 
to  such  odier  person  or  persons  who  should  be  entitled 
to  the  freehold  and  inheritance  of  the  same  premises, 
expectant  in  reversion,  upon  the  determination  of  the 
same  lease,  a  proportion  of  the  rents  reserved,  in  case 
the  term  should  determine  between  any  of  the  days  of 
payment  by  the  death  of  the  persons  named  in  the  same 
lease,  and  also  covenants  and  provisoes  in  the  following 
Gmomni  »f  leneti.  ^^w* '  **  ^^  *«  ^M^  Charles  Smith  and  Henry  Smitk 
for  themsdves,  their  hdrs,  executors,  adminlstraton^  and 
assigns,  and  for  every  of  them,  do  covenant,  promise 
and  agrees  to  and  with  the  said  George  Lord  Vcnumi 
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his  barsi  executorsy  administrators,  and  assigns,  and  to  I8I9. 

and  with  such  person  or  persons  to  whom  the  immediate         ^^?^ 
freehold  or  inheritance  of  the  premises  shall  as  aforesaid      d.  JaitsaT 
bebD^  and  to  and  with  every  of  them,  in  manner  and  ^^ 

form  fidlowing:   that  is  to  say,  that  they  (the  said 
ChaHe^  and  Hemy\  their  executors,  administrators,  and 
attigiis,  some  or  cme  of  them,  shall  and  will,  well  and 
duty,  during  the  said  term,  pay,  do^  and  perform,  or 
CBiue  to  be  paid,  done,  and  performed,  unto  the  said 
George  Lord  Vernon^  his  heirs  or  assigns,  or  such  per- 
ton  ot  persons  to  whom  the  freehold  or  inheritance  of 
the  premises  shall  as  aforesaid  belongs  and  every  of 
them,  the  said  yearly  rent  or  sum  of  two  pounds,  and 
the  said  duties,  heriots,  suits,  services,  and  other  the 
reservations  aforesaid,  and  every  of  them,  at  the  times, 
sad  in  the  manner  above  limited  and  appointed  for  pay- 
ment and  perfoitnance  of  the  same,  or  else  the  several 
tuns  merved  in  lieu  thereof:  Provided  always,  that  if  ^T^tmfmtf^^ry 
it  shall  happen  at  any  time  during  the  estate  hereby 
granted,  that  the  said  yearly  rent  or  sum  of  two  pounds^ 
and  every  or  any  of  the  duties,  services,  reservationsi 
snd  paymento  hereby  reserved,  or  any  part  thereof  shaU 
be  behind,  unpaid,  or  undone,  in  part  or  in  all,  by  the 
ipaoe  of  fifteen  days  next  over  or  after  any  or  dther  of 
the  days  or  times  whereat  or  whereupon  the  same  ought 
tobe  paid^  done^  or  performed  as  aforesaid,  pndnosuffi^ 
dent  distress  or  distresses  can  or  may  be  had  and  taken 
upon  the  said  premises,  whereby  the  same,  and  all  ar^ 
rearages  therec^  if  any  be^  may  be  fully  raised,  levied^ 
and  paid,  or  if  the  lessees,  their  executors,  adminbtrar 
(ors  or  assigns,  or  under-tenants,  or  any  of  them,  shall 
wotSst  and  leave  the  said  premises,  or  any  part  thereof,  to 
continue  in  decay,  or  unrepaired,  by  the  qiace  of  six 
odendar  months  next  aft^  such,  view  had  and.notic« 
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1819.         giTen,  or  Idl  as  aforesaid,  or  shall  do  or  oommit,  or 
^"^^  cause  or  suffer  to  be  committed  or  done,  any  wUful 

d.  Jkrsky  wastc^  spoil,  or  destruction  in  or  upon  the  said  premises, 
or  any  part  thereof,  or  shall  at  any  time  during  tbe  said 
term,  grind  any  part  of  their  com  or  grain  at  any  other 
mill  than  such  mill  so  to'be  appointed  by  the  said  George 
Lord  Vernon^  his  heirs  or  assigns,  or  such  person  or 
persons  to  whom  the  freehold  or  inheritance  of  the  pre- 
mises shall  as  aforesaid  belong  (the  same  being  in  re- 
pair and  order  to  grind  such  corn  and  grain),  or  if  tbe 
lessees,  their  executors  and  administrators,  or  any  or 
either  of  them,  shall  at  any  time  during  the  estate  hereby 
granted,  give,  grant,  bargain,  sell,  assign,  or  otherwise 
depart  with  this  present  demise  and  leasee  or  with  their 
or  rither  of  their  estate  or  interest  therein,  without  tbe 
licence  and  consent  of  the  said  George  Lord  Verwm^ 
his  heirs  or  assigns,  or  of  the  person  or  persons  to  whom 
the  freehold  or  inheritance  of  the  premises  shall  as  afore- 
said beloni^  in  writing  under  his  or  their  hands  there* 
unto  first  had  and  obtained ;  or  if  any  default  shall  be  by 
them,  the  lessees,  their  executors,  administrators,  or 
•BB^B,  made  in  the  payment  or  performance  of  all  or 
any  gf  the  reservations,  covenants,  and  agreements, 
berdbbefore  on  their  parts  contained,  that  then  and 
fit>m  thenceforth,  in  all,  or  any,  or  either  of  the  said 
cases,  it  shall  and  may  be  lawful  to  and  for  the  said 
George  Lord  Vernon^  hb  heirs  and  assigns,  and  tbe 
person  and  persons  to  whom  the  freehold  or  inheritaDce 
of  the  premises  shall  as  aforesaid  belong,  into  and  upon 
the  said  premises  hereby  demised,  and  into  every  part 
Imd  parcel  thereof  wholly  to  re-enter,  and  the  same  to 
have,  hold,  retain,  possess,  and  enjoy,  as  in  hk  and  their 
former  and  proper  estate,  against  the  leasees,  their  exe- 
pakun^  adnunirtratdn,  or  assigns;  these  presents,  or  any 
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tUng  herein  ocmtained  to  the  amtrary  thereof  in  any 
wise  notwithstanding."— That  no  other  than  the  abo?e 
recited  power  of  re-entry  for  non-payment  of  the  rent 
lesenred  by  the  same  indenture  is  contained  theran; 
of  which  same  indoitore,  the  lessees  then  executed  and 
ddivered  a  counterpart;  and,  that  the  several  rents, 
daties,  reservations,  and  payments  reserved  by  the  in- 
denture of  the  5th  September  J  1803,  and  secured  by  such 
render,  covenants,  and  power  of  re^^ntry  therein  con- 
tained, were  at  the  time  of  making  the  last-mentioned- 
indenture  the  ancient  and  accustomed  yearly  rents,  duties^ 
and  service^  and  then  were  as  great  and  beneficial  rents, 
dudes,  and  services,  as  the  yearly  rents,  duties,  and  s«^* 
▼ices  which  at  the  time  of  making  the  deed  of  the  2d 
«^^»  1757,  or  at  any  time  thereafter,  previous  to,  or  at 
the  making  of  the  indenture  of  5th  September j  1 809,  were 
or  had  been  reserved,  or  made  payable,  or  secured,  for 
or  in  respect  of  the  lands  and  tenements  by  the  same 
indenture  mentioned  to  b&  demised. — That  the  lands 
and  tenements,  with  the  appurtenances  in  the  dedara* 
tion  mentioned,  were  and  are  the  same  lands  and  tene* 
ments,  and  that  the  usual  and  accustomed  form  of  leases 
of  the  estates  contained  in  the  marriage-settlement  of  9d 
Jvfyf  1757,  for  lives  or  years  determinable  on  lives,  as 
wdl  prior  as  subsequent  to  that  settlement,  was  with  a 
conditional  proviso  of  re-entry  similar  to  that  in  the  in« 
denture  of  5th  September j  180S ;  and,  that  all  the  rents^ 
duties,  and  services  reserved  by  the  last-mentioned  in- 
denture, and  which  accrued  in  the  lifetime  of  Lord  Fer* 
noHj  have  been  discharged  and  performed ;  and,  that 
Henrjf  Smith  has  been  ready  to  pay  and  perform  all 
sums,  matters,  and  things,  that  would  have  accrued  to 
this  time^  snpposing  the  last-mentioned  indenture  to  have 
continued  in  force  and  undetermined;  and,  that  Ckattei 
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.  Smith  was  aince  deoeiued,  but  that  Henty  Smith  and  Johtt 
Smith  are  still  living ;  and,  that  after  the  making  of  the 
last^mentioned  indenture^  and  before  the  day  of  the 
plaintiff's  demise,  the  said  Louisa  Barbara^  by  virtue  of 
the  powers  to  her  givesx  by  die  deed  of  2d  July^  1751, 
duly  made  her  last  will  and  testamoit  in  writings  dated 
the  5th  otJugustf  178S,  signed,  published,  and  dedaied 
by  her^  and  attested  and  subscribed  in  her  presence 
by  thr^  credible  witnesses^  and  thereby  devised  the 
llmds  and  tenements,  devised  by  the  will  of  Lord 
Jjiafud  to  her,  subject  to  the  estate  for  life  erf*  her  bus- 
band  therein,  to  Thomas  Earl  of  Clarendon  for  lifis^  re- 
mainder to  William  Augustus  Hemy  ViUierSf  sfterwards 
WUUam  Augustus  Henry  VilUers  Manset,  second  son  of 
George  Bus^  VilUers^  Earl  o(  Jersey,  and  his  hem ;  and 
that  on  the  iBtJafUiary,  1786,  she  died  witliout  issue,  and 
without  altering  her  will  as  to  her  devise  of  the  last- 
mentioned  lands  and  tenements  with  the  appurt^iances. 
That  on  the  1st  January,  1787,  the  Earl  cf  Clarendon 
died,  whereupon  W.  A.  H.  Villiers  became  seised  in  fee 
of  the  remainder  of  the  last-mentioned  lands  and  tene> 
vients,  expectant  on  the  life  of  Lord  Vernon  theran. 
And  that  the  said  W.  A.  H.  Villiers,  being  so  seised,  by 
ilidentures  of  lease  and  release^  of  4th  January,  1812,  by 
a  certain  indenture  of  bargain  and  sale  then  made  be- 
tween the  said  W.  A.  H.  Villiers,  of  the  one  part,  and 
the  said  George  Earl  of  Jersey,  Edmard  EUice,  and  Alex^ 
ander  Murray,  in  the  declaration  mentioned,  of  the  other 
part,  the  said  W.  A.  H.  Villiers,  by  his  then  name  of 
IVi  A.  H»  VilUers  Mansel,  in  consideration  of  the  sum  of 
5i^  then  paid  by  George  Earl  o£  Jersey,  Edward  JEUice, 
and  Alexander  Murray,  bargained  and  sold  the  re- 
mainder of  and  in  the  said  last  mentioned  land%  &c.  to 
l}ie  said  Earl  of  Jeney,  Edward  EUice,  and  Alexander 
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ififerrfy,  to  liiddtlie  Mne  to  themtelv^  thdr  executory 
administrators,  and  asaigns,  from  the  day  next  before  the 
date  of  the  last  mentkmed  indoitiire^  for  the  term  of  one 
year  from  tbance  ensuing,  the  fiirtber  remainder  belong 
ing  to  the  said  )F.  A.  H.  V.  Mansel^  his  heirs  and  at* 
ligm;  and  the  said  Earl  of  Jeney^  K  EUicef  and  A. 
Mutrtyj  being  ao  interested,  and  the  f mrther  remaindef 
beldnging  aa  aforesaid,  on  the  6th  day  dijanumy^  ISIS^ 
ooDTeyed  the  same  to  Ge9rge  Earl  tijeney^  EdmardEl' 
licef  and  Alexander  Murrmf^  the  lessors  of  the  plaintifl| 
vlio  therei]p<Mi  became  sdsed  in  remainder ;  and  upon  the 
decease  of  Ix>rd  f^dfiiofii  <m  the  day  of  the  demise  alleged^ 
became  seised  of  the  last-mentioned  lands  and  tenemental 
with  their  i^mrtenanoes^  in  their  demesne  as  of  fe^  and 
OQ  theday  laid  in  the  declaration  demised  the  premises 
to  the  plaint!^  and  that  the  defendant  entered  and 
ousted  him. 

Hiis  case  was  twice  argued:  first  in  Easter  tenn^ 
1618^  by  Mr.  IMtledale^  for  the  plainti£^  and  Sir  Boberf 
Gijbrdj  SoUcitoT'Generalf  for  the  defendant;  and  again 
in  last  Hikay  term,  by  Mn  Jeroisj  for  the  plaind^  and 
Mr.  Frederic  Majfley^  for  the  defendant 
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ilmf  ^  1818.— Mr.  Littledaie^ ^r^-It  appears,  by  this 
Vedal  rerdict,  that  the  ItiaSe,  under  which  die  defendant 
daim^  waa  made  by  a  person  who  was  tenant  for  life^ 
baviDg  a  power  t6  grant  leases;  and  the  quesdon  is^ 
wkether  die  lease  so  granted  b  conformable  to  the 
power?  It  cannot  bo  aoj^En^)  because  it  does  not  give  a 


•  N.  B. — The  Reporter  has  thought  proper  to  deviate 
from  the  regular  oonrse,  and  publish  the  elaborate  arguments 
of  the  learned  counsel  distinctly  and  seuarately.  both  from 
the  importance  of  die  case,  and  the  great  labour  and  attention 
ihst  have  been  bestowed  on  it. 
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power  (tf  re-entry  in  case  the  rent  be  not  paid  aoocHdiiig 
to  the  reservation ;  the  power  bebg  for  re>entry  on  noD- 
payment  of  the  rent  thereby  reserved :  and,  therefore,  the 
leise  does  not  give  a  power  of  re-entry,  according  to 
the  terms  of  the  settlement,  but  protracts  soch  ri^^t  by 
not  audiorising  it,  unless  the  rent  be  in  arrear  fiftssn 
days:  Seeondfy^  the  lease  does  not  contain  an  absolate 
power  of  re-entry  for  non-payment  of  rent,  but  only  a 
qualified  power  in  case  there  be  no  sufficient  distress  on 
the  pren)ises. 

The  defendant  contends  that  this  lease  is  suffideDt, 
First,^-4)ecanse  the  power  does  not  require  that  a  re-entiy 
should  be  given  in  case  of  ncMi-payment  of  the  rent  on 
the  day  on  which  it  is  reserved,  nw  does  it  require 
an  absolute .  right  of  re-entry ;    but  that  all  that  is 
necessary  is,  that  there  should  be  some  power  of  re-entry, 
and  that  there  is,  in  fiurt,  such  a  power  in  this  lease,  and 
that  nothing  prevents  its  beii^  considered  a  compliance 
with  the  terms  of  the  power  in  the  settlement  of  1757. 
Secondly,  That  the  power  which  Lady  Vernon  muit 
be  supposed  to  have  had  in  contemplation,  is  to  be  col« 
lected  firom  the  leases  which  had  been  executed  of  pre- 
mises, which  formed  part  of  the  estate  which  is  the  sub- 
ject of  the  power:  Thirdly,  that  in  £M:t  the  power  has 
been  complied  widi,  by  Lord  Vernon's  having  reserved 
as  beneficial  rents,  as  had  been  before  reserved  in  respect 
of  the  estate;  and,  Lasdy,  that  there  is,  in  fact,  a  power 
of  re-entry  givoi  by  the  general  clause  at  the  end  of  the 
leasee  which  enables  the  lessor  to  re-enter  in  case  of 
the  non-payment  or  non-performance  of  the  reservations, 
covenants,  and  agreefments  in  the  lease;  and  that  this 
clause  gives  a  power  of  re-entry,  in  case  of  the  non- 
payment of  the  rent  on  the  day  on  which  it  becomes  due, 
without  regard  to  there  being  a  sufficient  distress  on  the 
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premises;  tint  this  general  clause  at  the  end  supersedes  I  Big, 

the  prior  clause,  which  had  been  limited  by  the  fifteen  -^T^ 

days,  and  clogged  fdso  with  the  condition,  in  case  there      j.  Jersey 
diotdd  be  no  sufficient  distress  upon  the  premises.     To  *'• 

this  it  most  be  objected,  first,  that  it  is  not  a  power  of  re- 
rtitiy given fornon-payment  of  the  rent,  according  to 
the  reservation,  but  that  it  is  protracted  to  a  period  of 
fifteen  diays :  The  power  is  a  power  of  re-entry  for  non- 
pajtaent  of  the  rent  thereby  to  be  reserved,  which  means 
rf  power  of  re-entry  in  case  the  rent  be  not  paid  according 
to  the  reservation,  that  is,  be  not  paid  on  the  day  on  which 
it  becdmes  due.  Powers  of  re-entry  for  non-payment  of 
refit  are  rery  clearly  defined  by  various  writers;  and 
LMetoTt  says  (a),  that  "  estates  upon  condition  are  of 
two  sortSs,  eithei*  by  deed  or  law ;  that  mere  condition 
by  deed  is,  where  a  man  by  deed  enfeoflfe  another  in  fee, 
I'eserthig'  to  him  and  his  heirs  yearly  a  certain  rent,  pay* 
able  at  one  feast  or  divers  feasts  per  annmriy  upon  con- 
dition that  if  the  rent  be  behind,  &c.  that  it  shall  be' 
hwfd  for  the  feofibr  and  his  heirs  into  the  same  lands 
or  tebements  to  enter,  &c.  And  if  it  happen  that  the 
rent  be  behind  by  a  week  or  month  after  any  day  of 
payment  of  it,  or  by  half  a  year,  &c.  .that  then  it  shall  be' 
fawfal  for  the  feoflbr  and  his  heirs  to  enter,  8cc.  In  both' 
tieste  Cases,  if  the  rent  be  not  paid  at  such  time  or  before* 
sach  time  limited  and  specified  withih  the  conditiorf 
comprised  in  the  indenture,  he  may  re-enter  the  estate  and' 
(Wst  the  feoflFee."  There  is  a  clear  marked  distinction: 
tetween  tf  power  of  re-entry,  where  rent  is  payable  ge- 
nemlfy,  and  A'  like  power  where  it  is  postponed,  if  the 
rent  be  behittd  for  a  certain  number  of  days.  There  is 
another  povrer  of  re-entry  for  a  condition  broken,  dis- 
tinctly treated  of  in  Comyn's  Digest^  as  to  where  an  entry 
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is  given  till  satisfied,  for  it  is  diere  laid  down  that  (a), 
•*  A  condition  to  a  feoffinent,  &c.  may  give  an  entiy  ge- 
nerally, or  a  special  entry,  as  till  he  be  satisfied;  as  if  a 
condition  be  that  the  lessor  shall  enter  and  hold  the  land 
till  he  be  satisfied,  he  shall  have  the  land  only  in  the  na- 
ture of  a  distress."     But  where  the  entry  is  general,  it  b 
said  (b)  that,  "  If  a  condition  upon  a  feofiment  or  other 
estate  of  freehold   be,  that  for  non-performance,   the 
feoffor,  &c,  shall  enter ;  if  the  condition  be  broken,  the 
estate  is  not  defeated  generally,  till  entry  or  claim ;  and 
therefore,  if  he  can,  he  ought  to  make  an  actual  entry." 
There  are  therefore  two  classes  of  estates  upon  condidon 
containing  clauses  of  re-entry ;  one,  that  the  feoffor  or 
the  lessor  is  entided  to  re-enter  till  he  be  satisfied  the  rents 
and  profits,  which  only  gives  a  right  to  receive  the  rents; 
and  the  other  where  he  has  a  general  right  of  re-entry. — 
Those  are  tlie  two  distinctions  drawn  by  Chief  Baron 
Comyn,  and  laid  down  by  Littleton  (c). — Lord  CoJce^  in 
his  commentary  on  this  section,  subdivides  the  right  of 
re-entry  into  two  branches ;  the  one,  where  the  rent  is 
not  paid  on  the  day  when  it  becomes  due,  and  the  other 
where  it  is  postponed.  .  This  being  a  general  clause  of  re- 
entry in  the  power  must  fall  within  the  first  branch,  and 
therefore  the  right  of  re-entry  accrues  in  case  the  rent  be 
not  paid  according  to  the  reservation,  that  is  on  the  day  on 
which  it  becomes  due;  if  it  could  be  extended  to  fifteen 
days,  it  might  be  extended  to  the  periods  mentioned  by 
Littleton^  and  even  to  a  year,  for  in  Gtygg  v.  Mouses  {d\ 
there  was  a  proviso  for  re-entry  in  case  the  rent  should 
be  in  arrear  a  year  after  the  day  of  payment,  that  case 
therefore  shews  that  the  payment  of  rent  may  be  post- 
poned for  a  year:   But  the  inconvenience  would  be 


(a)  Com,  Dig,  Tit.  Condition.  0.  3. (b)  Id.  Condition. 

0. 5 (c)  Sect.  325. {d)  Cro,  Eiiz.  764. 
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great  if  it  were  pos^wned  at  all,  for  it  might  happen  that  I819. 

the  lessor,  or  the  original  tenant  for  life^  might  die  before  ^^^ 

the  day  which  the  fiso£fee  or  the  leasee  has  given  him  to      d.  Jerskt 

save  his  forfeiture,  and  in  that  case  the  rent  could  not  be         ^  ^- 

Smith 
demanded  until  the  last  day ;  so  that,  if  there  be  a  clause 

of  re-entry,  provided  the  rent  be  unpaid  fifteen  days,  the 
demand  must  not  be  made  on  the  day  on  which  it  ought 
to  be  paid,  but  on  tiie  last  day  to  save  the  forfeiture, 
and  consequendy  no  demand  could  be  made  in  this  case 
till  the  fifteenth  day.  So^  if  the  lessor  should  die  between 
the  day  of  reservation  and  the  day  on  which  the  rent  was 
to  be  paid  to  save  the  forfeiture,  it  might  be  extremely 
difficult  to  demand  the  rent,  because,  if  his  will  were 
not  proved,  the  executors  or  administrators  would  not 
be  entitled  to  it,  or  there  might  be  no  person  to  demand 
it,  and  then  it  would  be  doubtful  whether  tlie  remainder- 
man could  bring  an  ejectment  upon  a  demand  made  by 
the  executors  of  the  tenant  for  life;  so  that,  in  fact,  the 
right  of  re-entry  might  be  barred  altogether.    The  next 
objection  in  this  case  is,  that  the  power  of  re-entry  is  clog^ 
ged  with  the  condition,  *^  if  there  shall  be  no  sufiident 
distress  on  the  premises."  The  plain  meaning  of  the  words 
used  in  the  deed  creating  die  power,  appear  to  bear  a 
difl^ent  construction :  if  the  lease  were  not  clogged  with 
this  condition,  there  would  be  an  immediate  right  of  entry 
giv^  to  the  lessor  by  the  common  law;  but  if  it  be 
80  dogged,  he  has  then  no  right  of  re-entry,  unless 
he  can  prove  that  there  is .  no  sufficient    distress  on 
the  premises;  and  therefore  he  cannot  bring  an  eject- 
ment till  he  has  ascertained, .  and  be  aiabled  to  prove 
that  there  was  no  such  distress,  because,  unless  he  can 
shew  that,  he  has  no  title  to  enter.    So  that  before  the 
statute  5  Geo.  2.  had  passed,  he  must  have  proved  two 
things;  first  a  demand  of  rent  on  the  day,  and  secondly, 
that  there  was  no  sufficient  distress  on  the  premises, 
bb2 
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but  now  he  need  not  prove  thai  he  deoMnded  the  rent 
on  the  day.     In  Coxe  v.  Ikn^{a)y  it  was  treated  as  a 
dear  proposition,  that  a  right  of  re-entry,  clogged  with 
such  a  condition  as  the  present,  was  not  so  beneficial  to 
the  remainder-man  as  an   absolute  power  of  re-entry 
on  non-payment  of  rent;  and  the  same  was  adopted  in 
Doe  d.  Fattgkan  v.  Metier  (b),  where  k  waa  taken  for 
granted  that  the  lease  was  void  in  consequence  of  there 
being  a  clause  of  re-entry  in  case  of  non-payment  of  tbt 
rent  for  fifteen  days^  if  no  su£Bcient  distress ;  and  aldiough 
the  lease  was  there  held  good  in  part^  yet  it  was  admitted 
that  this  clause  would  avoid  the  whole;  and  Aerefoie 
the  principle  laid  down  in  Coxe  r.  Day  received  an 
affirmation,  and  was  assumed  in  that  ease  to  be  good  law. 
It  would  be  extremely  difficult  to  know  whether  there  be 
or  be  not  a  sufficient  distress  upon  the  premises.   Suppose 
a  distress  be  made  when  there  is  nothing  but  standing 
corn  on  the  premises,  which  is  distrainable  die  moment 
it  i^pears  above  the  ground^  yet  the  statute  which  gives 
a  right  to  distrain  com  {e)  directs  that  it  shall  not  be 
appraised  till  it  is  cut  and  gadiered,  so  that  if  rent 
become  due  at  Michaelmas^  lai?,  and  a  distress  be 
made  in  the  December  of  that  year^  the  value  of  6U<A 
distress  cannot  be  known  till  the  autumn  of  1818,  when 
the  com  would  have  become  ripe  enough  to  be  cut ;  the 
consequence  of  which  would  be  ^t  an  ejectment  could 
not  be  maintained  till  the  spring  of  1919,  because  the 
distress  could  not  be  ascertained  till  the  autumn  of  1818. 
There  is  this  further  objection  to  the  clogging  the 
lease  with  this  condition,  which  is,  diat  if  a  distress  be 
made,   the   remedy  by  re-entry  is  lost,  because  the 
distress  affirms  the  tenancy  (^).     So  if  the   landlord 


(fl)  \zEait,  US — {b)  2 Maule and Sel.276,—(c)  11  Geo. 
2.  c,  19.  *•  8. (d)  Co.  Liu.  2JX  b. 
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diftraui)  he  loses   hb  right  of  entry  (a);   and  in  the 
cases  of  Zouck  d.   fVard  r.  WtUingale  (&},   and   Good^ 
fight  d.   Charter  y.  Cordwent  {c%   it  was  held  that  a 
distress  ataountod  to  an  express  confirmation  of  the 
tenanqr;   and  therefore  if  a  person   distrains,  he  ad* 
miti  the  tenancy,  and  the  right  of  entry  is  gone,  and 
Gooiequently  the  adding  diis  clanse^  and  making  it  ne- 
caaary  that  there  should  be  no  sufficient  distress,  takes 
away  the  power  of  re-entry  meant  to  be  given,  because 
there  can  be  no  power  of  re-entry  if  there  be  a  sufficient 
distress  oil  the  premises^  for  it  takes  awuy  the  chance  of 
forfeiture  and  th^  power  to  re-enter.     The  estate  would 
be  less  valuable  if  the  lease  be  clogged  with  this  power* 
The  meaning  of  the  creator  of  the  power  was,  that  the 
remainder-man  should  enjoy  the  estate  as  beneficially  at 
was  eonaistent  with  the  nature  of  the  power  he  had 
created^     By  the  power,  three  sets  of  leases  are  to  be 
made;  the  first  a  lease  for  lives,  or  determinable  on 
lives;   the  second  a  lease  for  years;    and  the  third 
set  relatea  to  mines — in  the  first,   where  the  andeot 
rent  was  to  be  reserved  and  a  fine  taken,  the  power 
to  reenter  is  tor  non-payment  of  rent  thereby  to  be 
reserved — in  the  second,  where  a  rack  rent  is  to  be 
taken,  and  which  is  confined  to  leases  for  twenty-one 
years,  the  power  of  re-entry  is  qualified  in  case  the  rent 
be  in  arrear  for  twenty-eight  day&     In  neither  of  theae 
leases  is  there  any  thing  said  about  there  not  being  a 
sufficient  distress  on  the  premises;  and  it  is  more  than 
probable  that  Lady  Fenum  might  have  felt  the  incon- 
veniences that  would  arise  to  the  tenant  for  life^  or  the 
remainder-man,  if  he  were  obliged  to  see  the  sufficiency 
of  the  distress  before  he  distrained.    She  meant  particu** 
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larly  to  exclude  it  from  the  leases  fbr  lives,  and  for. this 
reason ; — that  if  the  landlord  were  obliged  to  distrain  for  a 
pepper-corn  rent,  the  costs  of  the  distress  would  amount 
to  more  than  the  rent  itself;  for  the  rent  is  only  £2  per 
annum,  and  supposing  that  all  the  leases  upon  this  estate^ 
which  amount  to  several  hundred,  were  leases  for  lives, 
each  at  <£2  per  year,  the  expenses  for  the  several  dis- 
tresses would  be  enormous ;  and  if  the  rents  should  all  be 
in  arrear  at  the  same  time,  there  would  be  the  forther 
expense  incurred  by  sending  persons  to  inquire  of  the 
sufficiency  of  the  distress,  on  the  premises  of  the  respec- 
tive lessees,  before  he  would  be  authorised  to  bring  an 
ejeetment ;  and  if  it  be  said  that  the  re-entry  was  only  a 
security  for  the  rent,  and  that  the  tenant  might  come 
in  and  redeem,  yet  the  statute  limits  the  time  of  such 
redemption  to  six  months  after  the  execution,  after  which 
the  tenant  is  barred.  Here  the  ri^t  of  re-entry  would 
be  rendered  nugatory,  because  there  always  would  be  a 
sufficient  distress  on  the  premises  for  so  small  a  rent, 
whatever  there  might  be  on  the  estates  at  rack  rent 
It  was  admitted  in  the  argument  in  this  case  in  the  court 
oiKin^s  Bench,  that  Coxe  v.  Dcy  (a)  need  not  be  dis- 
turbed, and  therefore  it  must  have  been  conceded  that  the 
power  in  the  second  class  of  leases  could  not  be  closed 
with  the  condition  relative  to  the  distress;  and  conse- 
quently Lady  Vernon  must  be  supposed  to  have  meant 
that  the  lessor  should  have  an  absolute  right  of  re-entry 
under  the  second,  and  only  a  qualified  one  under  the  first 
set  of  leases.  For  such  a  supposition  there  can  be  no  rea- 
sonable ground;  on  the  contrary,  there  is  no  reason  to 
suppose  the  second  set  of  leases  should  be  more  strictly 
watched  than  the  first,  because  by  the  latter  the  re- 
mainder-man is  more  particularly  bound ;  by  the  second. 


(tf)  IZEast,  118. 
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he  gets  nearly  as  fiill  an  enjoyment  of  the  property  under , 
them,  as  if  he  had  been  in  possession  and  able  to  make 
the  leases  himself,  because  it  cannot  be  supposed  that  in 
a  few  years  the  rents  will  fall  to  any  great  degree ;  but 
under  the  first  set,  the  interest  of  the  remainder-man  is 
nearly  destroyed,  for  the  tenant  for  life  receives  a  fine 
and  a  nominal  rent,  to  the  latter  of  which  only  is  the 
remainder-man  entitled,  and  it  is  only  in  the  time  of  the 
remainder-man  that  the  question  about  extending  the  time 
and  clogging  it  with  a  condition  can  be  made  to  arisen 
because  during  the  time  of  the  tenant  for  life,  he  himself 
would  be  bound  by  his  own  lease.  This  power  cannot  be 
construed  fiivourably  for  the  tenant  for  life,  for  the  general 
legal  construction  of  powers  made  by  tenants  for  life 
is,  that  they  ought  to  be  in  favour  of  the  remainder-man, 
because  he  is  prejudiced  if  the  lease  be  improperly  made. 
There  is  no  hardship  on  a  tenant  for  yelurs,  however  the 
lease  may  be  clogged,  because  he  will  pay^his  rent 
accordingly;  but  if  there  be  an  indulgence  for  rent,  the 
tenant  for  life  may  increase  or  diminish  the  fine  accord- 
ing to  the  rent,  being  either  nominal  or  valuable.  It 
has  been  said  in  this  case  to  be  sufiicient  if  there  be  a 
reasonable  power  of  re-entry,  as  that  is  what  may  be 
supposed  to  have  been  in  the  contemplation  of  the 
parties,  which  proceeds  on  the  assumption  of  Lady  Ver-- 
rum  having  required  a  power  of  re-entry,  without  saying 
what  kind  she  meant  to  specify:  but  she  has  pointed  out 
what  quality  she  requires  the  power  to  have,  and  that  is  a 
power  of  re-entry  for  the  non-payment  of  rent,  which  is 
not  in  the  defendant's  lease.  The  defendant  says,  that 
as  JLady  Femon  has  expressed  herself  in  such  general 
terms,  she  was  indifferent  what  sort  of  execution  of  the 
power  was  made,  and  therefore  as  she  has  mentioned  but 
one  condition,  the  other  is  to  be  filled  up  at  the  discretion 
of  the  tenant  for  life,  who  may  engraft  on  it  as  many  con- 
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ditions  as  he  pleases.   The  general  terms  of  the  power  arr 
not  complied  with  ifsomething  else  be  superadded.  If  the 
clause  in  the  lease  had  followed  the  power  as  directed  in 
the  deed,  it  would  have  ran  thus :  "  provided  always,  that 
if  tlie  rent  hereby  reserved  shall  not  he  paid,  then  and 
in  such  case  the  lessor  and  his  heirs  may  re^entfsr;"  instead 
of  which  additional  words  were  superadded,  which  it  13 
contended  may  be  introduced  at  the  discretion  pf  the  ta- 
pant  for  life.    If  the  lease  had  strictly  followed  the  power, 
and  no  other  words  had  been  introduced,  the  original 
tenant  for  life  might  have  re*entered,  for  non-payment  of 
rent,  on  the  day  on  which  it  was  reserved  and  made  pay»* 
able.     There  is  no  pretence  whatever  to  say,  that  under 
the  power,  the  tenant  for  life  had  a  right  to  introduce  the 
clogs  and  conditions  with  which  the  lease  is  encumbered* 
If  the  tenant  for  life  had  given  his  solicitor  no  di- 
rections as   to  what  conditions  were  to  be  inserted  in 
the  leas^,  thes^  conditions  would  not  have  been  super- 
added; he  might   as  well  have  introduced   a  special 
power,  suph  as  a  power  to  re-enter  till  the  rf nts  are 
satisfied,  which  would  not  give  the  power  of  re*-enti7 
for  possession  of  his  former  estates,    but  merely  till 
those  rents   which  were  due  had  been  paid.       The 
Court   cannot    decide   whether   this  be   or   be  not  a 
reasonable  execution  of  the  power;  of  late  years  it 
has  been  considered   as  a  mixture  of  law  and   £sict, 
and  this  being  of  the  same  nature,    they  cannot  de- 
termine the  reason  of  the  execution,  as  the  kind  of  land 
in  the  estate  must  be  taken  into  consideration,  as  well  u» 
other  circumstances,  which  being  matter  of  fact  they 
will  not  attend  to.     How  would  this  ca^  ^tand  upon  the 
rules  of  pleading?  If  any  fact  were  pieced  in  the  terma 
of  the  instrument  creating  the  power,  and  the  evi4eQce 
to  support  it  was  the  mode  of  its  executjon-^would  it 
notbea  variance?    Suppose  the  lord  of  a  niaiu>rw€are  to 
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payment  of  their  reuu  in  the  terms  of  this  power,  and 
he  were  to  give  in  evidence  that  the  usage  had  been      d.  Jeiiiit 
to  give  a  power   of  re-entry^    in  case  the  rent  waa 
QDpaid,  for  fifteen  days,  and  no  sufficient  distress  be 
had  on  the  premises ;    or  if  he  were    to  aver  as  to 
frediold  estates  held  of  the  manor,  a  tenure  in  the 
terms  of  this    power,   and  produce  evidence  in   tbo 
terms  of  this  lease ;  in  one  case^  the  custom^  and  in  the 
other,  the  tenure^  would  not  be  proved*    If  a  prescript 
tion  be  alleged  in  general  terms^  and  on  proof  it  ap* 
pear  that  it  was  clogged  with  certain  conditions,  that 
would  not  support  the  prescription.    Supposing  a  right 
of  entry  was  pleaded  under  an  annuity  deed,  which  waa 
stated  in  pleading  to  be  according   to   the  terms  of 
this  power  in  the  settlement,   and  the  annuity  deed 
when  produced  in  evidence  appeared  to  be  exactly  ip 
the  ternas  of  this  lease,  th&t  would  not  maintain  the 
suction.    It  will  be  contended  for  the  defendant,  that 
the  words  in  the  power,  ^^  as  great  or  beneficial  rents 
and  services  shall  be  reserved  as  had  before  been  re*> 
served,^'   are  fully  answered,  and  that  as  beneficial  a 
rent  has  been  reserved  here.    Now  the  term  beneficial 
applies  only  to  the  amount  of  the  rent,  and  not  to  its 
security,  either  in  money  or  in  money's  worth.  There  is  a 
ground  on  which,  peHuips,  it  may  be  asserted  the  d^ 
feidant  has  a  right  to  enter  into  the  meaning  of  the  word 
beneficial,  by  connecting  the  former  leases,  so  as  to  aid 
such  a  construction :  but  those  leases  are  no  evidence 
whatever,  for  although  the  power  alludes  to  the  ancient 
rents,  it  does  not  extend  to  the  ancient  power  of  re-entry, 
and  therefore  when  that  power  is  wished  to  be  engrafted 
upon  this  le^se^   the  other  leases  are  perfectly  inad- 
missible, and  ought  to  be  considered  as  struck  out  of  the 
special  verdict  altogether,  for  the  power  of  re-entry  is 
left  in  general  terms.     It  does  not  appear  what  the 
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former  power  of  re-entry  was  till  the  year  1750 :  Lord 
Mansel  up  to  that  time  was  owner  of  the  fee,  and  he 
might  impose  any  conditions  he  pleased  on  his  tenants; 
duiing  the  tenancy  for  life  of  Lady  Vernon^  it  does 
not  appear  what  power  she  had  of  making  leases,  and 
it  cannot  be  inferred  that  she  had  such  a  power  as  she 
created  by  the  deed  of  1 757 ;  therefore  prior  to  that  year 
the  leases  themselves  can  havb  no  operation  whatever; 
Non  constat^  but  that  she  was  prohibited  from  extenduig 
the  clause  of  re-entry  to  fifteen  days,  there  being  no  suf* 
ficient  distress  upon  the  premises ;  and  therefore  what 
has  been  done  in  former  times  has  no  application  to  the 
subject,  because  it  is  not  shewn  that  the  parties  had  the 
same  control  over  the  estate  as  at  present  The  incon- 
venience that  would  arise  from  such  conduct  is  not  the 
least  of  the  bad  consequences,  for  every  tenant  for  life 
must  then  look  to  the  leases  for  100  years  back;  and 
should  he  execute  the  lease  according  to  a  power  granted, 
it  still  might  be  impeached,  for  not  being  made  accord- 
ing to  the  usual  form  of  the  ancient  leases;  besides  that, 
the  validity  of  a  lease  should  be  tried  by  the  power 
under  which  it  is  made,  and  not  by  former  and  pre- 
cedent leases,  which  existed  anterior  to  the  creation  of 
the  power.  The  uniform  tenor  of  all  the  cases  has  been 
that  former  leases  are  not  to  be  referred  to.  In  Cooke 
V.  Boothj  indeed  (a\  where  there  had  been  successive  re- 
newals, containing  the  same  form  of  renewal  from  the 
time  of  the  former  lease  granted  by  the  ancestors  of  the 
party  in  1688,  the  question  was  upon  what  terms  the 
lease  should  be  renewed  ?  The  Judges  rf  the  Court 
of  Kin^s  Bench  thought  former  cases  might  be  ad- 
mitted to  explain  the  meaning  of  the  covenant;  but  that 
case  has  been  uniformly  disapproved  of  both  in  the 
Courts  of  Law  and  Equity,  and  a  different  rule  is  now 
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established.  The  first  case  in  which  it  came  to  be  confi- 
dered  was  in  that  cSBajftiham  v.  Gt^s  Hospital{a);  there 
Lord  Ahanley  most  strongly  protested  against  that  de- 
ciaoD.  In  Eaton  ▼•  Lyon,  before  Lord  Alvanley  {Jb\  he 
disclaimed  putting  a  construction  as  in  Cooke  v.  Booths 
from  the  acta  of  the  parties.  In  Moore  v.  Foley  (c),  Sir  Wilr 
Uam  Grant  also  denied  the  authority  of  Cooke  v.  Booth  s 
so inlggulden  y.May{d)j  Lord  Eldon  expressed  his  dis- 
satisfaction of  that  case.  And  when  Iggulden  v.  May 
came  before  the  Court  of  Kin^s  Bench,  Lord  EUen^ 
borough  {e)  said  that  '^  serious  doubts  had  been  enter- 
tained of  the  doctrine  laid  down  in  Cooke  v.  Booth  {/)f 
and  which  thai  it  was  unnecessary  to  decide;"  and  when 
Iggulden  V.  May  was  brought  on  error  into  the  Court 
of  Exchequer  Chamber  (g),  Lord  Chief  Justice  Mansfield^ 
and  the  whole  Court,  were  of  opinion  that  the  case  of 
Cooke  T.  Bt)oth  could  not  be  considered  as  an  authority, 
as  it  had  been  impeached  upon  all  occasions,  and  in 
which  the  Court  of  Kin^s  Bench  were  misled  by  the 
reneirals  stated  in  the  case  sent  from  the  Court  of 
Chancery.  The  former  leases,  therefore,  are  not  ad- 
missible in  evidence,  as  there  is  a  strong  opinion,  both  in 
Courts  of  Equity  and  Law,  that  the  acts  of  former  parties 
are  not  to  be  brought  in  aid  to  construe  the  particular 
act  in  discussion.  The  general  power  of  re-entry  does 
not  qualify  the  former  power.  Independently  of  this, 
the  lease  is  not  conformable  to  the  power,  first,  in 
extending  the  time  for  re-entry  to  fifteen  days,  and 
secondly,  in  clogging  it  with  the  condition,  in  case 
there  should  be  no  sufficient  distress  on  the  premises. 


I819. 

Dob 
d.  Jbrsst 

V. 

Smith. 


The  Solicitor  General,  contra.      The  only  question 
in  this  case  is,  whether  the  power  of  re-entry  is  con- 


(a)  3  Ves.Jun.  295. (&)  lb.  69O. (c) 
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t619»         fiNrmable  to  tfast   of  leasing   in    the   settlement,  or 
^Q^  whether  the  fanner  complies  with  the  terms  of  tbe 

d.  jERszt      power.    A  power  of  leasing  must  be  ooDstmed  accord* 
V*  log  to  the  intention  of  the  party  creating  it^  and  is  not 

to  be  construed  strictly^  but  the  wfa<^  of  the  instm- 
m^it  must  be  looked  at  in  order  to  collect  sudi  intent 
Here  there  are  three  powers  of  leasing  given,  by  the 
first  of  which  the  tenant  for  life  is  empowered  to  lease 
to  any  person  in  possession  or  reversion,  provided  he 
does  not  grant  a  greater  interest  than  for  three  lives; 
and  is  restricted  to  such  lands  as  have  been  usuallj 
l^t  for  life  or  lives;   which  leases  are  to  contain  a 
power  of  re-entry  for  non-^yment  of  the  rent  thereby 
to  be  reserved.    The  second  power  is  to  lease  at  rack 
rent^  and  differs  very  materially  from  that  of  leasing  for 
lives;  and  these  leases  are  to  contain  aclause  of  re^^ntiy 
in  case  the  rent  be  unpaid  by  the  space  of  twenty-eight 
days   after  tbe   term   therein   appointed  £aar  payment 
thereof.    The  third  is  a  power  to  lease  lands  where  there 
are  mines,  and  which  contains  particular  directions  as  to 
those  leases.    It  is  found,  by  the  special  verdict,  thst 
the  lease  in  question  is  conformable  to  the  ancient  leases 
with  respect  to  the  rent  to  be  reserved.     The  first  power 
is  general  in  its  terms :  a  power  of  re-entry  is  all  that  is 
required.    There  was  a  discretion  in  the  tenant  to  insert 
a  reasonable  power  of  re  entry.    This  is  reasonably  and 
therefore  the  terms  of  the.  settlement  have  been  complied 
with.     It  has  been  said  that  the  former  leases  are  only  to 
be  looked  to  with  respect  to  the  payment  of  rent;  but 
the  rent  must  be  reserved  in  the  same  way  as  in  those 
leases.     On  the  construction  of  the  whole  of  the  power, 
the  donor  meant  that  those  former  leases  should  be  looked 
at  not  merely  to  ascertain  the  quantuna  of  rent,  but  the 
manner  of  reserving  it,  and  the  proviso  of  re-entry  is 
one  cd  the  terms  on  which  it  is  reserved.    With  regped 
to  the  leases  for  lives,  the  power  only  requires  a  r^ht  of 
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w-eofry  generally :  a  reasonable  pewer  of  re-entry  there-         ^  •  1 9« 
fere  is  alt  that  can  be  reqaired ;  and  yet  it  haa  been  said*,  jy^^ 

that  in  the  caae  of  a  power  of  re-entry,  wben  there  is  no*  d.  jBansr 
sufficient  distress,  a  party  loaea  the  right  to  re-enter,  ifhe* 
fb  notttsetke  means  of  knowing  whether  there  be  a  suf* 
icient  distress  or  not.  There  was  never  a  lease  for  lives 
coBtaining  a  power  of  re-entry  in  case  the  rent  waa  not 
paid  at  the  day  on  wluch  it  became  due.  As  to*  the  ad- 
missibility of  the  former  leases  in  evidence,  the  case  of 
Iggulden  V.  May  {a)  has  no  applicatioR  to  the  present,  b0 
the  qvestion  there  was,  whether  the  lease  should  eonteid 
a  oevenant  for  renewal,  and  the  werdls  were  plain  to 
pant  a  lease  for  twentjMMie  years,  and  a  renewaJ  under 
the  covenant  ccmtained  m  that  perticnlar  lease  ;  and  other 
leases  were  attempted  to  be  produced  in  order  to  ccpn- 
stroe  that  covenant,  but  it  was  held  that  the  tenns  of 
tk- covenant  were  phun,  and  that  there  should  not  be 
BBother.  But  here  it  cannot  be  contended,  that  rnidetf 
im  power,  a  lease  might  be  granted  reserving  a  rent 
azmmdy,  which  had  before  been  reserved  quarterly; 
He  former  lenses  must  therefore  be  lo^ed  to  as- 1&  thiA 
Hwde  of  reservation  and  the  proviso  for  reentry.  The  ease 
of  C&re  V.  Dctt/  {by  does  not  affect  the  present  question. 
The  proviso  there  way  similar  to  the  second  power  here^ 
R2:.that=  there  should  be  a  jwwer  of  reentry,  in  case 
sf  non-payment  of  rent  for  twenty-one  days ;  and  the 
hase  in  that  case  was  with  a  power  of  re-entry  in  case 
^rent  was  behind  for  twenty- one  days;  and  there  wacl 
no  sufficient  distress  on  the  premises,  and  it  was  there 
contended,  that  as  the  power  expressly  pointed  out  that 
die  riglrf?''of  re-entry  was  to  be  in  ease  the  rent  was  be- 
hind for  twenty-one  dbys,  the  clogging  it  with  the  suf- 
ficiency of  distress  was  an  excess  of  the  power.    That} 


(a)  9  Ves.  Jun.  325.    7  East,  237-    2  New  Rep,  440.- 
(i)  13J£ff5/»  118. 
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1819*         case,   however,    is  in  direct  opposition  to  HoUey  v. 
Dob  Scott  {a)j  which  was  not  there  adverted  to,  where  the 

d.  J  sRSET      power  was  to  lease  for  any  number  of  years,  and  the  lease 
«^*  contained  a  clause  giving  a  power  of  re-entry  if  the  rent 

was  unpaid  for  twenty-one  days.  The  same  objection 
was  there  taken  against  the  lease  as  here,  and  the  Court 
determined  that  the  clause  for  re-entry  was  for  the  se- 
curity of  the  rent,  and  that  by  the  statute  of  Geo.  2.  there 
could  not  be  a  re-entry  unless  there  had  been  a  sufficient 
distress ;  and  Lord  Man^ld  (b)  is  reported  to  have  said, 
*<  Re-entry  is  a  power  given  to  enforce  the  payment  of  rent 
The  clause  of  re-entry  is  for  securing  the  rent;  it  is 
short,  with  words  of  course,  and  does  not  preclude  the 
operation  of  law ;  but  the  law  says  you  shall  demand  the 
rent  before  you  make  use  of  this  remedy."  If  the  lessor 
of  the  plaintiff  had  granted  under  the  second  clause  of 
the  power,  the  case  of  Coxe  v.  Day  (c)  might  apply,  but 
it  does  not  touch  the  first,  which  only  requii'es  a  reason- 
able power  of  re-entry,  and  not  in  case  of  the  rent's  not 
being  paid  on  the  day.  With  respect  to  the  latter,  or 
general  clause  of  re-entry,  it  has  words  sufficient  to 
embrace  the  non-payment  of  rent  at  the  day,  when 
the  lessor  may  re-enter;  and  it  has  been  said,  that  this 
clause  can  have  no  operation,  as  it  is  repugnant  to  the 
first  But  in  SkeppareTs  Touchstone  {d)  it  is  laid  down 
as  a  general  rule,  that  if  there  be  two  clauses  of  a  deed 
repugnant  to  each  other,  that  the  first  shall  be  received 
and  the  latter  rejected,  except  there  be  some  spedal 
reason  to  the  contrary.  There  is  another  rule  of  con- 
struction applicable  to  this  case^  viz.  that  the  whole  of 
the  deed  must  take  effect  according  to  the  letter,  td  res 
magis  valeat  quam  pereat.  This  being  a  lease  as  against 
the  remauider-man,  can  only  take  effect  according  to  the 

(a)  Loft,  3 1(5.    S.  C.  MS.  note  of  Mr.  Butfer, (b)  But- 

ler*9  MS. (c)  13  Eaat,  118. [d)  Page  b8.  section  7. 
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execution  of  the  power;  if  it  take  effect  on  non-pay- 
ment of  rent,  it  only  does  so  if  there  be  a  general 
clause  of  re-entry ;  if  there  were  no  other  clause  than 
that  it  should  be  lawful  for  the  lessor  to  re-enter,  the 
right  of  re-entry  would  accrue,  if  the  rent  were  not 
paid  at  the  day ;  but  here  it  is  qualified  by  the  words, 
if  it  be  not  paid  within  fifteen  days.  In  the  construction 
of  a  deed  the  general  rule. must  prevail,  unless  there  be 
particular  circumstances  which  shall  induce  the  Court 
not  to  apply  it.  So  it  must  be  considered  here,  unless 
the  latter  general  clause  is  to  oveiTule  the  former.  The 
inconsistency  in  this  case  between  the  general  and 
special  clauses  is  not  greater  than  in  Roe  d.  Goatley  v. 
Paine  (a),  where  there  was  first  a  general  covenant  to 
repair,  and  afterwards  a  special  covenant  to  repair 
within  three  months  after  notice,  with  a  general  power 
to  the  landlord  to  re-enter  in  case  the  tenant  broke  any 
of  the  covenants.  The  landlord  there  re-entered  after 
notice  and  before  the  expiration  of  the  three  months  ; 
and  Lord  Ellenborough  held  that  he  might  do  so,  as  the 
lease  contained  a  general  covenant  to  repair,  which  ha  1 
been  broken  by  the  tenant:  So  here,  there  is  a  genernl 
clause  in  the  first  power,  and  this  is  the  usual  power  <T 
re-entry,  and  by  the  former  leases  it  appears  that  this 
power  is  customary  and  reasonable;  and  therefore  the 
lessor  could  not  re-enter  on  non-payment  of  tlie  rent  at 
the  d^y  on  which  it  became  due.  Whether,  therefore, 
this  be  a  reasonable  power  or  re-entry,  or  the  usual 
power,  the  lease  has  sufficiently  complied  with  it,  and  is 
in  conformi^  thereto. 

Mr.  LitOedalej  in  reply.— The  case  of  Hatley  v.  Scott 
is  so  inaccurately  reported,  that  it  was  unnecessary  to 
refer  to  it  in  that  of  Coxe  v.  Day.  The  former  could 
have  been  but   little    considered,   or  undergone  any 
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1619.         serious  discussion,  for  Lord  Mansfield  is  there  reporte3 
j^^g  to  have  said  {a\  <<  As  to  demand,  a  clause  for  re-entry  is 

d.  Jerski'     required  as  a  security  for  the  rent,  demand  is  requisite 
g.  y *  both  by  common  law    and    statute."       That    cannot 

be  correct,  because  a  demand  was  rendered  unne- 
cessary by  the  statute;  and  his  Lordship  is  also  supposed 
to  have  said  in  that  case,  that  '<  a  clause  of  re-entry  will 
never  be  allowed  further  than  as  a  security  for  rent" 
But  the  authority  of  Littleton^  and  the  propositions  of 
Conyn^  shew  that  the  clauses  of  re-entry  for  non-pay- 
ment of  rent  must  operate  much  further  than  a  security 
for  rent,  because  they  are  clauses  of  condition,  and  shew 
that  there  is  a  distinction  between  a  right  of  re-entry 
where  there  is  not  a  sufficient  distress,  and  a  similar 
right  where  there  is.  It  has  been  contended  for  the 
defendant,  that  the  first  clause  as  to  the  leases  for  lives 
contains  a  power  to  let  leases  in  reversion,  which  shall 
and  may  contain  certain  covenants  and  powers ;  but  it 
does  not  necessarily  fcdlow  that  those  leases  are  to  be 
precisely  in  the  same  form  as  the  former  leases  had  been. 
Although  the  leases  in  reversion  may  contain  a  stipu- 
lation that  the  rent  shall  be  paid  half-yearly,  having 
been  before  paid  quarterly;  yet  the  mode  of  securing 
sueh  rent  is  not  to  be  on  the  same  terms  as  those  con- 
tained in  the  former  leases.  This,  however,  refers  to 
the  former  leases,  as  to  the  amount  of  tlie  rent,  and 
that  the  ancient  duties  and  services  are  to  be  kept  up  in 
the  new  leases ;  and  it  also  refers  to  the  former  leases,  as 
to  ascertaining  the  class  of  lands  to  be  let  under  the  ■ 
new  ones.  But  in  tlie  power  of  re-entry,  no  reference 
whatever  i^  made  to'  the  former  leases,  though,  the 
creator  of  the  power  has  given  directions  as  to  t&e  re- 
quisites of  the  new  lease»  for  three  several  species  of 
property.     With  njfjpcct  to  the  leases  for  Uvos,  the  power 

(fl)  Lafft.  319. 
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of  re-entry  b  general  on  account  of  the  smallneas  of  the  I819. 

rent,  and  the  donor  intended  to  secure  the  renimnder-  j^^^ 

man  in  the  strictest  posable  way.     It  has  been  also  oon«      d.  Jbrskt 
tended,  that  this  must  be  a  reasonable  power  according        ^  ^* 
to  the  discretion  of  the  tenant  for  life.     But  no  discre- 
tion is  given,  excqpt  as  to  heriots.     How  comes  it  that 
twenty-eight  days  are  to  be  introduced  in  the  cases  of 
rack-rent  only,  if  the  creator  of  the  power  did  not  know 
the  imp(»t  to  be  given  to  the  three  different  classes  of 
leases  ?    In  no  part  of  the  settlement  is  there  the  least 
intention  manifested  by  the  creator  of  the  power,  that  the 
leases  for  lives  should  be  clogged  as  this  is,  or  that  even 
a  reasonable  extension  should  be  allowed  to  the  tenants 
for  life.     The  intention  of  reasonableness  is  wholly  spe- 
culative.    In  the  case  of  Dae  d.  AUan  v.  Calvert^  (a) 
though  the  leases  were  according  to  the  custom  of  thd 
country,  it  was  not  a  good  execution  of  the  power ;  and 
although  various  deeds  were  produced  to  shew  such 
custom,  the  Court  refused  so  to  treat  it     The  construc- 
tion erf*  powers  must  be  confined  to  the  instrument  whii^ 
creates   them.     Not  even  a  reasonable  discretion  caa 
be  had  recourse  to  or  permitted,  in  the  leases  for  lives ; 
but  they  must  be  strictly  confined  to  a  power  of  re- 
entry for  non-payment  of  rent  on  the  day,  and  cannot 
extend  to  the  fifteen  days,  as  contended  for  by  the  de- 
fendant.    But  at  all  events  the  words  '*  non-payment  of 
lent"^  cannot  be  clogged  with  the  further  terms  "  if  there 
he  no  Buffident  distress  on  the  premises  *"    A   to  whether 
this  be  the  usual  and  accustomed  power  of  re-entry,  and  a 
good  execution  of  the  power,  the  rule  is  to  see  whether 
it  be  conformable  to  the  words  of  the  power,  and  not  to 
btroduce  extrinac  evidence,  unless  it  is  furly  to  be  col- 


(a)  a  Eoii,  B76. 
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lected  from  the  words  of  the  instrutnent  creating  sach 
power.  Now  in  this  case  there  is  no  ambiguity ;  it  is  ft 
power  of  re-entry  for  the  non-payment  of  rent  No  re- 
ference can  therefore  be  had  to  the  former  leases.  As  to 
the  latter  clause  being  a  good  execution  of  the  power,  it 
cannot  be  contended  that  where  a  special  power  of  entry 
is  given  on  a  particular  event,  that  it  can  be  controlled  by 
a  general  power.  The  case  of  Boe.  d.  Goatley  v.  Payne 
is  wholly  distinct  from  the  present,  as  there  a  clause  was 
merely  superadded  that  the  lessor  might  give  his  tenant 
notice  to  repair  under  a  power  of  entry  to  view  the  pre- 
mises. The  clauses  there  were  perfectly  inoonastent, 
and  the  question  was  whether  the  breach  of  the  general 
covenant  should  take  away  the  other;  but  here  is  ft 
general  clause  of  re-entry  at  the  end,  which  can  extend 
only  to  the  cases  not  before  provided  for,  and  does  not 
contemplate  the  non-payment  of  rent.  A  spedal  power 
cannot  control  a  general  one.— iff//  v.  Grange  {a)^ 
Turpin  v.  Forreyner  (ft) — so  in  Cother  v.  Merrick  (c), 
when  there  are  two  clauses  in  a  deed,  of  whidi  the 
latter  is  contradictory  to  the  former,  there  the  former 
shall  stand.  In  Berry  v.  Perry  (d)  it  is  said,  in  the 
interpretation  of  words  there  are  two  grounds: — 1st, 
if  the  second  part  contradicts  the  firs%  lfa^"<trond 
shall  be  void;  ^y,  if  the  last  part  expound  the 
first,  both  shall  stand.  Here  both  parts  may  stand 
together,  as  in  one,  the  spedal  clause  operates  as  an 
exposition  of  the  other.  In  Nokei*8  case  {e),  where 
a  question  arose  on  a  bond,  the  words  of  demise  were 
used,  and  there  was  a  covenant  for  the  lessees  quiet 
enjoyment    without    eviction,    by   the    lessor    or   any 


(a)  Phwden^s  Commentaries fl06^-^^-^{b)  1  Buht  101,      - 
(c)  Hardrei,  69^— (rf)  1  RoU^s  Rep.  376.— (e)  4  «€»>.  8a 
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diuming  under  him;  and  it  was  held  that  the  expreM 
covenant  qualified  the  generality  of  the  covenant  in  law, 
and  restrained  it  by  the  mutual  consent  of  both  parties 
that  it  should  not  extend  farther  than  the  express  cove- 
nant, quia  clausula  generalis  rum  refertur  ad  expressa* 
There  are  a  great  number  of  other  cases  on  this  point, 
which  are  collected  in  Viner's  Abridgment  (a).  That  of 
the  ArchlMshop  of  York  y.  Vernon  is  expressly  appli- 
cable to  this  part  of  the  case.  If  Coxe  v.  Datf  (b)  be  an 
authority,  and  this  case  were  decided  for  the  defendant, 
it  would  be  dii&cult,  if  not  impossible,  to  reconcile  theni. 
The  only  question  here  is,  whether  this  lease  be  executed 
according  to  the  intention  of  the  creator  of  the  power. 
There  is  no  ambiguity  in  the  origmal  deed  of  settlement, 
and  the  former  leases  were,  therefore,  inadmissible  in 
evidence ;  but  even  then,  the  intention  of  tlie  creator  of 
the  power  is  clear  and  manifest 
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Jan.  29»  1819.— Mr.  Jervh,  for  the  plamtiff.— By  the  ^ 
original  settlement  of  1757,  the  respective  tenants  for  life 
were  empowered  to  grant  various  sorts  of  leases  of  different 
kinds  of  property ;  and  among  others,  leases  for  lives  or 
yearB,  determinable  on  lives,  of  lands  formerly  let  in  that 
manner,  uj|der  certain  conditions  and  restrictions;  and 
amongst  others;  **  So  as  there  were  contained  in  every 
sach  lease  a  power  of  re-entry  for  non-payment  of  the  rent 
thereby  to  be  reserved.^— ^The  lease  in  question  contains  a 
power  of  re-entry,  in  case  of  non-payment  of  rent  for  fifteen 
days,  and  -there  being  no  sufficient  distress  on  the  pre* 
nuses.  This,  therefore,  is  not  a  valid  lease,  under  the 
leaaing  pow^r,  as  against  the  remainder-man.  In  order 
to  support  this  portion,  it  is  necessary  to  consider,  Fir&if 
the  grammatical  construction  of  the  particular  part  of  the 


(a)  Tit.  Grant.  H.  \Z.^-^{h)  U  EaH,  118. 
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power  on  which  the  present  question  arises:  SeconJfyf 
the  intention  of  the  creator  of  the  power,  to  be  coUected 
from  the  words,  and  the  object  of  the  whole  of  the  power, 
considered  both  coUectively,  and  in  ite  separate  parts: 
Thirdly  f  the  rule  by  which  the  power  is  to  be  construed : 
Fourthly,  that  the  proviso  for  re-entry  in  the  lease  is  not 
conformable  to  the  leaang  power  in  the  settlement,  but 
differs  from,  and  is  not  so  advantageous  to  the  remainder- 
man :    and,   LasUy,  that  the  evidence  of  the  former 
leases,  which  was  received  to  prove  that  the  clause  of 
re-entry,  in  tins  lease,  was  conformable  to  the  usual  and 
accustomed  form  of  clauses  of  re-entry,  in  leases  of  odier 
land  similarly  circumstanced,  both  prior  and  subsequent 
to  the  settlement  creating  the  power,  was  inadmisable 
for  that  purpose.— First,  as  to  the  grammatical  con- 
struction of  that  part  of  tiie  power  on  which  this  ques- 
tion arises.     The  words  are  by  way  of  pro^so,  «  So  as 
there  be  contained  in  every  such  lease  a  power  of  re- 
entry^ toon-payment  of  the  rent,  thereby  to  be  re- 
served.''    In  imposing  this  condition,  the  creator  of  the 
power  has  not  used  one  word  of  reference,  but  used 
the  indefinite  article   «  a^  ^Though   it  may  be  said 
that  this  article  may  mean   "  some,*"   ^^  anyi^  yet  it 
cannot  be  contended  that  the  condition  would  be  sa- 
tisfied by  the  insertion  in  such  lease  of  some  or  any 
clause  of  re-entry  of  any  kind  whatever,  and  in  any 
event,  however  remote  and  unlikely ;   for  that  would 
leave  too  little  restraint  upon  the  person  who  was  to 
execute  the  power ;  in  fact,  it  would  leave  him  under  no 
restraint  at  all.     But  it  may  be  said,  tiiat  by  the  words 
of  the  power  being  generally,  "  a  power  of  re-entry>'' 
was  meant  "  any  usual  or  reasonable''  power  of  re-entry ; 
that  the  creator  of  the  power  required  a  power  of  re- 
entry, without  saying  what  power,  and  that  he  therefore 
left  it  in  the  discretion  of  the  tenanta^for  life  to  insert  any 


IK  THE  JPIFTT-KINTR  TEAR  OF  GEO.  III. 


37ft 


usual  or  reasonable  power  of  reentry  in  the  lease.  But 
this  argument  will  proceed  on  an  assumpUon  altogether 
unfounded,  viz.  that  the  grantor  merely  required  a 
power  of  re-entry,  without  saying  what  power;  but  he 
bas  said  what  power  it  should  be :  namely,  that  it  should 
be  a  power  of  reentry  for  non-pajrment  of  rent,  and 
he  has  not  left  any  thing  to  the  discretion  of  the  person 
who  is  to  execute  the  power.  It  is  true  he  has  expressed 
himself  generally,  indeed  so  generally,  that  he  has 
specified  but  one  quality  which  he  required  the  power 
of  re-entry  to  have,  namely,  that  it  should  be  for  non* 
payment  of  rent;  but  his  having  imposed  this  one 
condidon  only,  is  certainly  no  reason  why  a  compliance 
with  that  condition  should  be  dispensed  with.  The 
creator  of  the  power  has  not  said,  that  it  shall  be  the 
usual  power;  nor  diat  it  shall  be  a  reasonable  one,  but 
he  has  said,  generally,  that  it  shall  be  for  non-payment 
of  rent;  and  there  ought  certiunly  to  be  some  very 
strong  reason  for  so  construing  the  power,  as  to  dispense 
with  the  generality  of  the  condition  which  he  has  annexed 
to  its  execution,  and  to  substitute,  in  its  place,  a  special 
or  qualified  condition,  according  to  a  discretion  which  he 
has  not  delegated  nor  entrusted  to  any  one.  Who  is 
to  judge  what  is  a  usual  or  reasonable  power  of  re- 
entry? Is  the  tenant  for  life  to  do  so?  If  he  is,  by  what  is 
he  to  be  directed?  Is  it  by  reference  to  former  leases,  or 
to  that  which  is  generally  usual,  or  generally  reasonable  ? 
Where  is  the  criteiion  to  be  found?  That  which  may  be 
usual  in  one  part  of  the  country^  may  not  be  so  in  another. 
That  which  may  be  usual  generally,  may  not  be  the  cus- 
tom cm  this  particular  estate.  What  would  be  a  reason- 
able time  to  allow  for  suspending  the  right  of  re-entry  for 
non-payment  of  rent  ?  If  fifteen  days  be  a  reasonable  time, 
would  twenty-one,  twenty-aght,  forty-two,  or  sixty  days, 
be  a  reasonable  time  ?  In  many  places  rents  are  received 
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csily  one  half  year  under  another.  In  some  great  fionilies. 
the  tenants  are  always  allowed  to  retain  a  yearns  rent  in 
band ;  would  an  extension  of  the  time  to  those  periods 
be  unreasonable  ?  Is  the  Court  to  judge  what  is  reason- 
able? If  so,  by  what  rule  are  they  to  1)e  guided?  Is 
the  Jury  to  find  the  fact  in  every  case,  or  is  the  question 
to  be  decided  by  the  Judges  in  each  as  it  shall  anse? 
If  so,  case  after  case  must  be  examined  to  ascertain  the 
utmost  limits  of  what  is  reasonable^  a  limit,  beyond 
which  nothing  would  be  deemed  reasonable,  and  the 
greatest  confuaon  and  uncertainty  would  be  introduced 
into  this  head  of  the  law,  as  has  happened  in  the  case  c£ 
Ulusory  appointments,  in  Courts  of  Equity  (a);  and  the 
Court  would  have  to  regret  in  this  case,  as  they  did  in 
those  cases,  (when  it  was  too  late)  that  they  had  ever  de- 
viated from  the  plun  rules  of  simple  grammar.    Tbe 
creator  of  the  power,  by  omitting  to  use^  words  of  reference 
to  former  leases  in  this  particular  part  of  the  power, 
though  he  used  them  in  other  parts  of  the  power,  has 
excluded  all  reference  to  former  leases  for  this  purpose. 
The  words  which  are  here  used  are  also  very  strong: 
they  are  "  a  power  of  rci^ntry."  The  meanmg  of  the  word 
power  is  that  which  enables  a  man  to  do  any  thing;  and 
here  the  word  power  not  only  has  that  meaning,  but  it 
imports  a  right  accompanied  with  the  means  of  re-entry. 
The  w*ord  is  not  ^  a  clause  of  re-entry,''  which  is  the  word 
the  creator  of  the  power  uses  when  he  comes  to  speak  of 
the  leases  at  rack-rent,  and  which  might,  with  greater 
plausibility,  be  argued  to  mean  an  authority  to  do  die 
act,  dther  under^  or  not  under  restrictions,  but  ^^pawa^ 
which  expresses  something  entirely  absolute.    Then  the 


(a)  See  Lord  Alvanletf%  doctrine  on  illusory  appointments 
In  Kemp  v.  Kemp,  5  Vesjun.  849.  Buicher  v.  Butcker,  Q  Vti. 
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deed  goes  on  to  saj,  ^^Jor^  not  on,  <<  nonpayment  of  the 
rent  thereby  to  be  reserved :"  but  the  word  "j^*  has  pre- 
cisely the  same  meaning  as  the  word  '*  on"  would  have 
had.    <<  On^  according  to  Doctor  Johnson^  in  one  of  its 
tenses,  is  a  preposition  denoting  the  time  at  which  any 
thing  happens.  <<  For^^  according  to  the  same  authority, 
in  one  of  its  senses,  means,  <<  because  ^/"  and  according 
to  Mr.  Home  Tooke^  in  his  Diversions  of  Purley  (a), 
the  word  "^/6r*'  means  "  causey*  and  nothing  else;  the 
word  ^^Jin^*  therefore  is  synonymous,  or  nearly  so,  with 
the  word  '<  on"  in  the  sense  in  which  it  is  used  in  this 
places  at  least  it  is  quite  as  strong.   A  power  of  re-entry, 
"  pn"  nonpayment  of  rent,  would  be  a  power  authorizing 
re-entry  on  the  happening  of  that  event.    A  power  of 
re-entry,  "  for"  nonpayment  of  rent,  would  be  a  power 
authorizing  re-entry  for  the  cause  of  nonpayment  of 
rent:  now,  as  the  rent  would  be  payable  at  some  time 
certain,  the  happening  of  the  event,  and  the  cause  of 
the  re^^ntry,  would  then  both  necessarily  occur  at  one 
and  the  same  time:  the  power  of 're-entry  must  attach 
at  some  time  or  other,  and,  in  the  absence  of  any  direc- 
tion to  the  contrary,  it  must  attach  at  the  same  time 
when  the  cause  for  it  occurs.— Upon  the  first  pointy 
therefore^  the  words,  "  a  power  of  re-entry  for  non- 
payment of  rent,"  mean,  Jirst^  a  power  which  shall  be 
general  and  absolute,  and  shall  give  a  right  of  re-entry 
on  the  occurrence  of  the  default;  and,  secondly^  one 
which  is  unlimited  and  unclogged  with  any  condition : 
but  it  is  not  necessary,  for  the  purposes  of  this  particular 
case,  to  go  the  length  of  both  parts  of  this  proposition : 
it  is  enough  to  establish  the  second,  namely,  that  it  means 
one  that  is  unlimited  and  unclogged  with  any  condition. 
Secondbfj  as  to  the  meanmg  and  intention  of  the  creator 
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dP  the  power,  to  be  collected  firom  die  words,  and  the 
object  of  the  whole  of  the  power,  considered  both 
collectively  and  in  its  separate  parts.  And  first,  as  to 
the  words  of  the  power :  the  power  is  threefold ;  it  is 
for  letting,  first,  at  customary  rents,  secondly,  at  rack 
rents,  and,  thirdly,  for  letting  mines.  First,  with  respect 
to  those  parts  of  the  estate  which  were  then  leased  for 
life  or  lives,  or  for  years  determinable  on  the  dropping 
of  a  life  or  lives;  it  authorises  the  granting  of  leases  to 
any  person  or  persons  in  possession,  or  reversion,  for 
one,  two,  or  three  lives,  or  for  any  number  of  years 
determinable  on  the  dropping  of  one,  two,  or  three 
lives,  under  a  number  of  conditions  and  restrictions, 
each  of  which  is  introduced  by  the  words,  '<  so  as  there 
be  not  more  than  three  lives  at  once  in  each  lease;"  *^so 
as  there  be  reserved  the  ancieiit  and  customary  yearly 
rents,  duties,  and  services;  or  more,  or  as  great  or 
beneficial  rents,  duties,  and  services,  or  more,  as  then 
were,  or  at  the  time  of  demising  the  premises,  should 
be  reserved  and  nuide  payable  in  respect  thereof, 
except  heriots,"  (which  might  be  compounded  for,  ac- 
cording to  die  will  and  pleasure  of  the  lessor.)  It  is  here 
to  be  observed,  that  where  die  creator  of  the  power 
chose  to  make  a  reference  to  former  leases,  he  has  done 
so,  as  in  the  instance  of  requiring  diat  there  should  be 
reserved  the  ancient  and  accustomed  rents,  &c.,  as  then 
were,  or  at  the  dme  of  demising  the  premises,  should  be^ 
reserved  andmade  payable  in  respect  thereof;  where  he 
chose  to  give  a  discredon  to  the  tenants  for  life,  as  in 
the  case  of  heriots,  he  did  it;  but  in  requiring  the  power 
of  re-entry,  he  neither  referred  to  the  former  leases, 
nor  to  the  usual  dause  of  re-entry  (if  indeed  there  be 
any  such  thing),  nor  did  he  use  any  words  importing  a 
discredon  to  be  exercised  by  the  several  tenante  for  life, 
but  he  expressed  himself  absolutely,  ^<  a  power  of  re< 
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entry  for  nonpayment  of  rent,**  and  went  on  with 
other  absolute  conditions  in  the  same  manner;  **  so  as 
the  lessees  be  not  by  any  express  clause  freed  from  im- 
peachment of  waste,  and  so  as  they  do  seal  and  deliver 
counterparts  of  their  leases.**     Secondly,  the  power  of 
granting  leases  at  rack  rent,  which  is  also  subject  to 
certain  conditions  and  restrictions,  namely,  so  as  the 
lessees  be  not  by  any  express  clause  freed  from  im- 
peachment of  waste,  and  so  as  they  do  execute  counter- 
parts of  their  leases,   and  so  as  in  every  such   lease 
for  any  term  of  years  absolute  respectively,  there  be 
contained  not  a  ponoerj  but  a  clause. of  re-entry,   in 
case  the  rent  or  rents  thereupon  to  be  reserved  be 
behind  or  unpaid  by  the  space  of  twenty-eight  days, 
after  the  times  thereby  respectively  appointed  for  pay- 
ment thereoC     Therefore  where   the  creator  of  the 
power   thought   fit  to    extend  the  time   for  re-entry 
beyond  the  day  appouited  for  tlie  payment  of  the 
rent,  he  did  it:  clearly  proving  he  was  well  acquainted 
with  the  practice  of  doing  so  in  some  cases,  and  he 
adopted  that  practice  in  tliis,   which  is  the  only  case 
where  he  thought  fit  to  do  so.    Thirdly,  as  to  the  power 
of  leasing  mines  for  thirty-one  years.     These  also  were 
to  be  leased,  under  certain  condidons  and  restrictions, 
iatrodoced  by  the  same  words,  so  as  the  lessees  be 
not  by  any  express  clause  freed  from  impeachment  of 
waste,  and  so  as  they  do  execute  counterparts  of  their 
leases,  and  so  as  there  be  also  inserted  such  proper  and 
usual  covenants  for  the  eflfectoally  winning  and  working 
the  said  mines,  and  smelting  the  ore,  and  doing  all 
other  proper  and  necessary  acts,  as  are  usually  inserted 
in  leases  of  the  like  nature.     The  material  observation 
that  arises  on  this  part  of  the  power  is,   that  in  a 
former  part  of  it,   where  the  donor  thought  fit  to 
do  so,  he  referred  to  the  former  leases  which  w:ouM 
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1^19.         oonistitttCe  8  parUcular  daM  or  particular  daises  of  catts, 
t^^  but  that  here  be  baa  referred  to  what  is  generally  usual: 

d.  Jeasbt      — O*^  ^^®  words  tberefoi*e^  of  the  whole  of  the  power, 
V.  considered  both  collectively,  and  in  its  separate  parU; 

£poin  the  donor's  having  in  certain  cases  referred  to 
f<Nrmer  leases  as  to  the  andent  and  accustomed  rents, 
bis  having  given  a  certain  discretion  as  to  beriots,  his 
having  in  other  cases,  extended  the  time  for  r&^entry  till 
twenty-eight  days  after  the  day  on  which  the  rent  was 
made  payable,  and  finally,  his  having  in  other  cases  re- 
ferred to  what  was  generally  usual,  it  is  impossiUe  to 
argue  for  the  annexing  of  any  limitation  or  restriction, 
to  any  of  the  conditions  which  he  has  made  in  their 
terms  absolute  and  general.  The  maxim  **  Exprasum 
fadt  cessare  taciturn"  is  here  particularly  iq>plicable. 
Could  any  limitation  or  restriction  be  imposed  on  the 
condition  of  tenants  executing  counterparts  of  leases, 
such,  for  instance,  as  that  there  should  be  a  tender 
of  them  on  or  before  a  particular  day?  Could  the  right 
of  re-entry  in  the  lease  at  rack-rent,  which  is  extended 
to  twenty-eight  days,  be  farther  ext^ided  to  forty- 
two,  or  even  to  a  single  day  beyond  the  twenty-eight? 
Certainly  not;  and  yet  neither  of  these  would  be  greater 
devii^ons  from  the  terms  of  the  power,  than  the  extend- 
ing the  time  of  re-entry  where  it  is  general,  from  the  day 
when  the  rent  would  become  dne^  till  fifteen  days  after- 
wards; and  certainly  not  so  great  a  deviation  as  the 
superadding  to  the  power  of  re-entry  the  limitation  or 
restriction  that  there  should  be  no  suffident  distress 
on  the  premises.  [Mr.  Baron  Qraham. — Then  this 
dause  should  be  that  if  at  any  one  day  the  rent  should 
not  be  paid,  the  right  of  entry  would  accrue.]  Not  so^ 
because  it  should  be  a  general  and  absolute  power» 
unqualified  with  any  condition:  it  is  alone  suffident 
that  it  is  not  to  be  dogged  vrsth  the  condition  of  there 
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taing  no  sofflcient  distress  on  the  premises.  It  is  suf*  1819. 
fident  to  say  thus  mnch  of  the  meaning  of  the  creator 
of  the  power,  as  it  is  to  be  collected  from  the  words  a.  JsassT 
of  this  particular  part  of  the  powers  which  must  not  ^  «• 
oDly  be  allowed  their  fair  and  natural  meaning,  but 
mast  not  be  allowed  more  than  that;  but  if  we  are  at 
lib^ty  to  look  from  the  words,  to  the  object  of  the 
power,  for  the  intention  of  the  creator,  it  will  not  be 
difficult  to  find  many  reasons  for  supporting  the  con- 
struction for  which  the  plaintiff  contends.  Powers  of 
leasing  are,  generally  speaking,  intended  for  the  be- 
hefit  of  the  estate^  for  the  mutual  advantage  of  the  pos- 
sessor and  successor :  but  where  conditions  are  imposed 
on  the  execution  of  them,  they  are  so  imposed*  either 
to  protect  the  remainder-man  from  a  charge  in  any 
othtf  mode,  or  to  protect  the  persons  to  whom  the 
power  is  given,  fit>m  a  hasty  and  unadvised  execution 
of  it.  Here,  the  particular  restriction  under  considera- 
tion was  introduced  for  the  benefit  of  the  remainder- 
man; the  power  itself  is  extremely  prejudicial  to 
him :  it  autiiorises  the  granting  of  leases,  not  only  in 
possession,  but  in  reversion,  for  three  concurrent  lives, 
or  for  ninety-nine  years  determinable  on  three  lives, 
at  very  small  and  inadequate  rents,  on  the  granting 
of  which  leases,  the  tenant  for  life  is  entitled  to  get 
what  he  can  by  way  of  fine;  there  is,  therefore,  the 
strongest  reason,  as  respects  the  remainder-man,  why 
diis  condition  should  not  only  be  general  and  absolute 
in  its  terms,  but  unclogged  and  unlimited  mth  any 
condition  whatever.  With  respect  to  the  rents,  duties, 
tad  services,  the  donor  uses  these  words  of  reference, 
**  ancient  and  accustomed  yearly  rents,  duties,  and  ser- 
vices;" but  in  requiring  a  power  of  re-entry,  he 
drops  these  words  of  reference,  and  uses  words  of 
an  import,  which  negatives  and  excludes  any  sudi  re* 
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ISio.         ference*    Why  then,  it  may  be  asked,  did  he  do  tal 
^-v*»  Certainly  the  strong  presumption  is,  that  he  did  so, 

.   P^^  because  he  intended  to  do  it:  that  he  understood  the 

V.  language  he  was  using.     He  appears  to  have  had  the 

Smith.  former  leases  in  his  contemplation,  and  may  be  sup- 
posed to  have  been  dissatisfied  with  the  clause  of  re- 
entry, which  they,  or  at  least  some  of  them,  contabed, 
apd  to  have  determined  to  have  a  new  clause  different 
from  that  contained  in  them,  and  which  should  enable 
the  landlord  to  re-enter  on  a  certain  condition,  not  to 
be  found  in  some  of  the  former  leases  of  the  same  laud, 
or  in  any  other  specific  class  of  leases,  to  which  he  chose 
to  refer;  and,  having  this  object  in  view,  what  would  be 
the  language  he  would  use?  Would  he  not  be  driven 
from  the  use  of  any  word  of  reference?  And  must  he 
not  have  used  the  indefinite  article  <<  a,"  (which  indeed 
i^ways  must  be  used  when  a  particular  class  is  not  re- 
ferred to),  and  must  he  not  then  have  added  the  con- 
dition, on  which  he  thought  fit  that  the  right  of  re-entry 
should  accrue?  Now,  is  not  this  the  precise  line  of  con- 
duct, which  has  been  pursued  in  the  creation  of  this 
power?  First  the  creator  of  the  power  says,  the  lease 
must  contain  a  power  of  re-entry,  and  then  states  the 
condition,  on  which  that  power  is  to  be  exercised,  namely, 
on  nonpayment  of  the  rent  That  the  creator  of  the 
power  was  so  dissatisfied  with  the  clauses  of  re-entiy  in 
former  leases,  and  annexed  this  condition  to  the  leaung 
power,  in  order  to  introduce  one,  more  to  his  satisfiic- 
tion,  is  not  a  matter  of  remote,  and  barely  possible  sup- 
position ;  nor  does  it  derive  its  probobility  merdy  from 
the  remarkable  fact  of  his  having,  afler  referring  on 
several  other  occasions  to  the  fi3rmer  practice,  as  soon 
as  he  came'  to  speak  of  the  power  of  re-entry,  ceased  to 
make  such  reference^  and  expressly  stated  the  condition 
on  which  it  should  accrue;  but  it  is  strongly  confijcmed 
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by  the  very  nature  of  this  kind  of  lease.    Where  the         48(9* 
rent  is  of  inconsiderable  value,  or  the  property  of  small  "Sob 

extent,  a  clause  conditioned  for  re-entry,  on  failure  of     d.  Jcrsbt 
distress,  is  an  adequate  security  for  tlie  rent;  for  the         ^  ^' 
landlord  would  have  no  di£Gculty  in  shewing  that  there 
is  DO  sufficient  distress,  and  he  will  be  in  little  danger 
of  being  turned  round  at  the  trial  of  an  ejectment 
for  a  forfeiture,    by  a  proof  of  a  suffident  distress 
being  on  the  land.     But  it  is  evident,  that  the  value 
of  the  security  for  the  rent  diminishes  precisely  m  pro- 
portion to  the  extent  of  the  land,  and  the  smallncss  of 
the  rent ;  and  where  a  farm  of  several  hundred  acres  is 
let  at  a  rent  of  Jt2  per  annutfij  the  security  of  a  clause  of 
reentry  given  in  the  absence  of  a  sufficient  distress  (Mily, 
becomes,  practically  speaking,  worthless.     No  prudent 
landlord  would  bring  an  ejectment  for  a  forfeiture  when 
he  would  be  liable  to  be  defeated,  by  his  tenant  shewing 
that  there  was,  upon  a  space  of  many  hundred  acres  (of 
irild  open  mountain,  for  instance),  a  distress  to  the  value 
of  cfly  which  is  the  half-year's  rent  under  the  present 
leases.     In  short,  an  estate  of  five  hundred  farms,  let  at 
£^  per  annum  each,  would,  with  a  strict  clause  of  re- 
entry, be  worth  c£lOOO  per  annum;  with  a  conditional 
one,  it  would  be  worth  almost  nothing ;  the  rents  would  be 
scarcely  worth  collecting;  certainly  not  by  distress,  where 
the  exlra  expense  of  the  distress  would  exceed  the 
amount  of  the  rent  to  be  recovered.     Anodier  strong 
reason  for  requiring  the  rent  to  be  payable  at  the  day, 
arising  out  of  the  nature  of  tlie  estate,  is  the  importance 
to  the  owners  of  such  an  estate  keeping  up  a  constant 
recognition  of  tenancy  by  the  lessees.     Suppose  the 
counterpart  of  a  lease  to  be  lost,  and  the  tenant  for  life 
to  have  omitted  for  twenty  years  to  receive  the  rent,  how 
would  the  remainder-man  be  enabled  to  make  out  hif- 
4it]e  to  the  estate  ?  He  would,  at  least,  be  under  ccnmie^' 
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able  diffictildes  in  doing  so.  This,  it  may  be  said,  migbt 
also  happen,  if  the  clause  of  re-entry  were  not  general  and 
absolute,  and  if  it  were  restrained  and  clogged  with  a  con- 
dition of  a  deficiency  of  distress ;  undoubtedly  it  might  so, 
but  a  clause  authorizing  a  re-entry,  only  in  the  absence 
of  a  sufficient  distress,  not  being  so  penal  and  so  strict  as 
one  which  is  unlimited  and  unclogged  with  such  a  con- 
dition, would  not  be  so  likely  to  be  attended  to  as  the 
latter,  and  to  produce  that  constant  recognition  of  tenancy 
which  it  was  obviously  the  interest,  and,  as  may  fairly  be 
argued,  the  intention  also,  of  the  creator  of  the  power  to 
keep  up.  Then,  if  it  should  be  said,  that  this  strictness 
cannot  be  contended  for  in  the  case  of  these  small  rents, 
because  in  the  case  of  rack-rents  the  time  of  payment  is 
postponed  for  twenty-eight  days,  it  may  fairly  be  answered, 
that  the  creator  of  the  power  presumed  that  the  tenants 
must  always  be  prepared  to  pay  these  small  rents,  and 
therefore  required  that  they  should  be  punctually  paid ; 
not  only  that  there  might  be  a  constant  'recognition  of 
tenancy,  but  in  order  that  tliey  should  be  paid  with  as 
little  trouble  as  possible  to  the  owners  of  the  estate ;  as  in 
the  case  of  toll,  for  instance,  which  is  of  great  importance 
when  collected  at  the  moment,  but  of  no  value  if  the 
gate-keeper  had  to  send  to  a  distance  for  it  Whereas, 
with  r^ard  to  the  rack-rents,  which  it  might  be  supposed 
the  tenant  would  not  always  be  ready  to  pay  at  the  day, 
it  was  reasonable  that  an  extension  of  time  for  twenty- 
eight  days  should  be  g^ven.  It  may,  perhaps^  also  he 
said,  that  the  construction  of  the  power  contended  for  by 
the  plaintiff  is  unreasonable  and  inconvenient;  and  that 
it  never  could  be  intended  by  the  creator,  inasmuch  as 
its  eflbct  would  bei  that  a  t^ant  fisTlives,  or  for  a  long 
term  of  years,  deCertninaUe  on  fives,  might  be  instantly 
^gedeA  the  AKiment  his  £1  haSf^jear's  rent  was  in  arrear; 
iirtiek«a#  upon  rack^reilt  hemg  in  arrettr,  on  leases  ibr 
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yean  absolute^  and  where  the  rent  might  be  of  some  IBig. 

valuable  amount,  the  power  does  not  allow  a  re-entry  till  jy^^ 

after  it  should  be  in  arrear  twenty-eight  days ;  and  con-      d.  Jersst 

sequently,  that  it  would  be  making  the  rigour  of  the         g  *|' 

rule  extreme,  where  there  was  the  least  ground  for  it ; 

but  many  reasons  have  been  shewn  why  the  rule  should 

be  extreme  in  the  case  of  these  rents,  which  are  small 

and  inadequate  to  the  value  of  the  premises.     It  may  be 

fiirther  said  that  the  tenure  is  of  a  degrading  nature ;  but 

it  is  not  so.     The  estate  of  a  tenant,  under  such  a  lease 

as  the  present,  would  be  simply  an  estate  upon  condition, 

of  which  an  instance  is  put  by  Litileton  (a),  and  before 

the  landlord  could  enter  for  the  forfeiture,  he  must  make 

a  demand  of  the  rent,  on  the  day,  and  at  the  place,  with 

idl  the  fcHinalities  required  by  the  common  law;  and  the 

quality  of  the  estate,  whether  degrading  or  not,  would 

remain  predsely  the  same,  whether  the  right  of  re-entry 

were  made  to  attach  on  the  day  after  the  default  occurred, 

or  were  extended  till  after  the  expiration  of  the  fifteen 

days  from  that  time.     Thb  argument  of  the  degrading 

nature  of  the  estate  indeed  assumes  too  much ; — ^it  begs 

Ae  whole  of  the  question,  and  jequires,  riot  only  that 

the  power  of  reentry  shall  be  extended  for  fifteen  days, 

but  also  that  there  shall  be  no  power  of  re-entry  at  all 

where  there  is  a  sufficiency  of  distress,  which  is  directly 

tontrary  to  the  case  of  Coxe  v.  Dajf  (6).    In  addition, 

therefore^  to  the  arguments  derived  from  the  grammatical 

eonstniction  of  the  words  of  this  particular  part  of  the 

power,  it  appears  from  the  whole  of  it,  taken  both 

ocdlectively,  and  in  its  separate  parts,  that  it  was  the 

meaning  and  intention  of  the  creator,  as  well  from  the 

words,  as  from  the  object  of  the  power,  that  the  right  of 

(a)  Sed.  3a5.^~(i)  13  East,  118. 
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1819-  re*entry  in  this  particular  case  diould  be  general  and 

Dq£  absolute  in  its  terms,  or  at  least  that  it  should  be  on- 

d.  Jersby  limited  and  uncloggcd  with  any  conditbn.  Thirdly^  as 
SuiTiu  ^®  ^^^  '"^®  ^y  ^^^^  ^^^  power,  and,  in  particular,  this 
part  of  the  power,  is  to  be  construed.  The  first  question 
in  the  construction  of  powers,  as  well  as  of  all  written 
instruments,  is,  what  was  the  intention  of  the  parties? 
This  intention  is  to  be  collected  from  the  words  which 
they  have  used ;  every  word  is  to  be  tidcen  according  to 
its  common  and  natural  import,  and  in  deeds  more 
especially,  according  to  its  strict  grammatical  agnification. 
If  the  words  be  clear,  the  rule  with  regard  to  powers  in 
general  is,  that  they  are  to  be  construed  strictly  according 
to  their  words.  There  are  a  variety  of  cases  in  which  par- 
ticular expressions,  imposing  restraints  on  powers,  or  modes 
of  executing  them,  have  received  a  judicial  exposition, 
and  in  which  the  Courts,  tliough  they  have  said  they 
cannot  dispense  with  the  form  prescribed,  have  inclined 
to  put  a  liberal  construction  on  the  words  of  the  power; 
but  no  case,  with  the  exception  of  Hotlcy  v.  Scott  (a), 
can  be  referred  to,  nor  can  any  principle  be  extracted  from 
any  other  case,  which  will  warrant  the  construction  con- 
tended for  on  the  part  of  the  defendant.— That  powers 
are  in  general  to  be  construed  strictly  aoccMrding  to  the 
words,  when  those  words  are  clear,  has  been  established  by 
several  cases,  a  summary  of  which  are  coUected  and  re- 
ferred to  by  Mr.  SugdeUj  in  his  Treatise  on  Powers  (6), 
wherein  he  refers  to  the  authority  of  a  decided  case  for 
every  one  of  the  conclusions  he  has  arrived  at,  and  the 
propositions  he  has  there  laid  down.  What  was  said  by 
Lord  EHeriborongh  in  his  judgment  in  the  case  of 
Hawkins  v.  Kemp  (c),  is  well  worth  particidar  attention, 

(a)  Loji,  31  a. (6)  2d  Edit.  205. (c)  3  East,  43S)^ 
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8f  to  mbBi  ahall  be  deemed  a  good  creation  of  a  power. 
Bat,  periiaps,  the  strongest  cases  that  can  be  cited  on 
tins  point,  are  those  of  WrigJii  v.  IVaJce^d  (a).  Doe  d. 
MoM/ield  ▼.  Peach  (6),  and  Wright  v.  Barlow  (c);  in 
aB  of  which,  it  was  held,  that  under  a  power  to  be  exe» 
GUted  by  writing  under  hand  and  seal,  and  attested  by 
two  or  more  credible  witnesses,  a  writing  so  attested  as  to 
tke  Kaling  and  delivery,  but  not  as  to  signing,  was  not  a 
good  executioo  of  the  power,  although  in  point  of  &ct  it 
was,  at  the  time  of  execution  and  attestation,  also  signed 
by  the  party  executing  it;  and  such  is  the  respect  with 
which  the  conditions  imposed  by  parties  are  regarded, 
that  even  the  legislature,  when  they  passed  the  act  of  the 
Bi  Geo.  8.  (d)j  for  the  express  purpose  of  curing  this  de- 
feet,  gave  it  only  a  retrospective  operation,  leaving  the 
power,  and  the  law  applicable  to  its  execution,  just  as  it 
stood  before,  as  to  all  future  cases. — The  observations 
hitherto  made,  apply  to  powers  in  general ;  and  it  will  not 
need  argument  to  shew,  that  powers  of  leasing  are  to 
be  construed  by  any  other  rule  than  that  of  the  inten- 
tion of  the  parties. — That  this  is,  and  always  has  been, 
the  only  rule  applicable  to  this  subject,  cannot  be 
doubted;  and  Ijord  Kenyoriy  in  commentmg  upon  it, 
in  the  case  of  Pomcry  v^  Partington  {e\  said,  "  If  the 
Judges,  in  construing  the  particular  words  of  diiferent 
powers,  have  appeared  to  make  contradictory  decisions 
at  different  times,  it  is  not  that  they  have  denied  the 
general  rule,  but  because  some  of  them  have  erred  in  the 
applicaticm  a£  tiie  general  rule  to  the  particular  case  be* 
foe  them ;  f<»r  in  all  the  cases,  they  profess  to  determine 
upon  the  intention  of  the  parties."^  ^*  It  is  not  necessary,"^ 
ius  Lordship  added,  ^^  to  go  into  all  the  cases,  because 


(a)  4  Taunt.  213. 
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they  are  all  arranged  in  that  of  Goodiitle  d.  Clargn  v. 
Funutan  (a\  and  the  due  effect  is  there  given  to  them  by 
Lord  Mansficldy  from  all  of  which  he  at  last  extracts 
the  general  rule,  that  the  construction  of  powers  must  be 
governed  by  the  intention  of  the  parties.*"    To  ap{dy  this 
rule  to  the  present  case ;  this  particular  power  of  leaang 
for  lives,  or  years  determinable  on  lives,  in  reversion  as 
well  as  in  possession,  at  small  and  very  inadequate  rents, 
and  where  a  fine  is  paid  to  the  lessor,  though  it  may  be 
beneficial  to  the  tenant  for  life,  is  extremely  prejudicial  to 
the  estate  and  interest  of  the  rem^under-man ;  and  any 
condition  imposing  a  restraint  upon  the  execution  of  sudi 
a  power,  is  introduced  for  the  benefit  of  the  remainder- 
man. That  proposition  is  self  evident.  It  is  therefore  from 
this  application  of  the  rule,  '<  that  the  intention  of  the 
parties  is  to  prevail,"'  to  the  subject-matter  of  this  power, 
that  the  argument  for  the  rule,  which,  it  is  submitted,  is 
to  be  applied  to  the  construction  of  this  particular  part 
of  the  power,  namely^  that  it  is  to  be  construed  strictly, 
is  drawn.   It  is  not  put  on  grounds  or  reasons  of  equity  or 
policy,  for  it  is  adopted  from  what  was  said  by  Lord  Mans- 
field in  the  case  of  Goodiitle  d.  Clarges  v.  Funucan  {b\ 
who  observed,  that  ^'  tliere  is  no  ground  or  reason  of 
equity  or  policy  between  the  tenant  for  life  and  the  re- 
mainder-man for  leaning  on  cither  ^de.'"  ^  It  is  therefore  to 
be  put  on  the  sole  ground  of  the  intention  of  the  creator  of 
the  power.     The  nature  of  this  particular  jiower,  'as  it 
affects  the  estate  and  the  respective  interests  of  the  tenant 
for  life  and  renuundcr-man,  has  already  been  observed 
on,  each  of  whom  were  equally  tlie  objects  of  the  regard 
of  the  creator  of  the  power.     The  condition  is  imposed 
by  the  words  "  so  that,*"  which  words  import  a  con- 
dition precedent,  and  a  lithitation,  as  was  held  even  in 


(fl)  2  Doug.  565 (b)  Id,  573. 
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the  case  of  the  Crown  on  the  constructioti  of  the  stat.  of  1®'9- 

38  ffen.  8.  (a)  in  the  case  of  the  Attorney  General  v.  doe 

Andrew  (6).     If  this  condition,  thereforcj  were  utterly      d.  Jersey 
matter  of  form,  the  Court  could  not  dispense  with  it ;         c  ^* 
Dui  It  la.not  matter  of  form  alone,  it  is  more.   In  the  case 
of  FOzgerald  v.  Lord  Faucmberge  (c),  which  was  de- 
cided by  the  Lord  Chancellor,  assisted  by  the  Afaster  of 
the  BolU  and  Chief  Baron  Iteynolds,  the  Master  of  th^ 
Rolls  said  {d\  «  Jn  the  exposition  of  deeds,  one  general 
role  iQ  to  be  observed,  viz.  the  party's  intention,  so  far  as 
it  stands  with  the  rules  of  law  ;'*  it  will  make  «  or;"  a 
copulative  or  disjunctive,  it  will  give  two  negatives  an 
affinnative  signification  (^).    It  is  to  prevail  in  the  raising 
and  direction  of  uses  {f).    In  things  of  this  nature  it  is 
principally  to  govern  the  construction  (g).     There  has 
been  a  great  variety  of  opinions  in  the  construction  of 
powers;  formerly  they  were  looked  upon  as  odiqus,  as 
tending  to  defeat  the  grant.     The  difference  in  Engie- 
JUhr%  case  (A),  between  personal  individual  conditions, 
which  pannot  be  performed  by  any  person  but  him  that 
reserves  them,  and  such  which  are  not  inseparably  an- 
nexed to  the  person,  and  so  may  be  performed  by  any 
other,  will  hold  in  powers  of  revocation,  which  are  in 
nature  of  conditions ;  another  difference  has  been  taken 
between  a  power,  resprved  to  the  owner  of  the  estate,  and 
a  naked  power  granted  to  a  stranger,  which  may  charge 
a  third  person's  estate.     There  is  a  difference  also  be* 
tween  a  power  reserved  to  the  owner  of  the  estate,  anfl 
a  power  granted  to  tlic  ^onee  of  a  particular  estate,  as  a 
power  to  a  tenant  for  life  to  make  leases^  which  can  have 
no  foundation  but  in  the  will  of  the  donor,  and  must  be 
taken  strictly  in  favour  of  the  remmnder-man ;  but  the 

(a)  Cap.  39.  5.  53. (b)  Hardres^  23. (c)  FHzgih. 

2Q;. .(t/)  FUzgih.  219. {e)  1  Imt.  146.  b. (/)   i 

^it  49.  a (g)  I  Vent.  28a (A)  7  Hep.  13.  q. 
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owner's  power  is  to  be  construed  liberally,  as  part  of  Ms 
ancient  estate,  Kibbei  v.  Lee  (a).     YH  that  book  says, 
that  "  all  circumstonces  and  forms  prescribed  must  be 
observed.^— So,  also,  in  Orby  v.  Lord  Mchun  (i),  which 
was  heard  before  Lord  Keeper  Caieper^  and  the  Chief 
Justices  HoU  and  Trevor,  where  the  power  was  to  grant 
leases  df  all  lands  anciently  demised,  at  the  ancient  icnts, 
and  of  the  other  lands  at'the  best  rents  that  could  be 
gotten,  and  which  case  is  scarcely  distinguishable  firom 
the  present:— The  power  there  was  exercised  by  two 
leases,  by  one  of  which  all  the  knds  not  anciently  let 
were  demised,  reserving  thereon  «  4e  best  unp^ved 
rents,^  and  by  the  other,  all  the  lands  within  the  power 
were  let,  reserving  the  "  ancient  and  accustomable  rentsf 
BO  that  instead  of  specifying  the  sums  to  be  pmd  as  rent, 
tlie  words  of  the  power  were  repeated,  and  Lord  Chief 
Justice  Trevor,  after  shewing  how  the  reservation  would 
be  good,  and  the  lease  at  all  events  so,  whether  the  rfr- 
servation  were  good  or  not,  for  the  purposes  of  recovety 
by  tenant  in  fee,  s«d,  «  But  in  this  case  there  must  be 
such  a  reservation  as  may,  or  shall  be,  and  is  effectual  to 
all  intents  and  purposes,  and  must  not  be  by  any  means 
uncertain,  and  by  this  lease  the  remainder-4nan  posnblj 
may,  or  may  not  be  aWe,  to  ascertain  and  prove  what  is 
the  ancient  rent,  and  aver  that  such  a  sum  as  he  avows 
for,  is  the  ancient  rent  reserved :  so  that  he  is  under  a 
necessity  of  doing  all  these  things,  and  if  he  fails  in  any 
one  of  these,  he  cannot  recover  his  rent ;  and  it  may  not 
be  in  his  power  so  to  do,  for  it  depends  upon  evidence, 
which  is  uncertain,  and  upon  matter  of  feet,  which  is 
also  uncertain;  and  it  may  be,  the  rents  anciently  re- 
served  were  not  the  same  rents  at  all  times,  but  scxoe- 


(a)  Hobart,  812.— ~(6)  8  CA«r;i.  Rep.  56.     S.  C.  Sugden 
on  F(men»  %i  ed,  619, 


IN  THE  FIFTY-KINTH  TXAK  OV  GEO.  III. 


991 


times  greater,  and  at  other  times  lesser  rents  reserved;, 
and  this  power  is  over  lands  where  fines  have  been  taken, 
and  ccmsequently  the  rents  must  be  more  or  less,  accord- 
ing to  the  greatness  or  smaUness  of  the  fines ;  and  no 
doubt,  on  the  trial,  the  tenant  may  shew  that  another  rent 
than  what  the  remainder-man  avows  for  was  actually  re- 
served, and  so  tiOQSuit  him  upon  the  evidence  as  often  as 
he  shall  think  fit  to  contest  it,  whereby  he  may  come  to 
lose  his  rent**"  This  dictum  is  particularly  applicable  as  to 
there  not  being  a  sufficient  distress  on  the  premises,  be- 
cause of  the  generality  or  the  uncertainty  of  such  re- 
servation of  the  rent,  this  lease  cannot  be  good  against 
the  remainder-man.  It  is  true  that  Lord  Chief  Justice 
HoU  there  differed  from  Lord  Chief  Justice  TrevoTy  and 
observed  (a),  "  It  has  been  said  that  a  power  of  this  nature 
ought  not  to  be  taken  favourably ,  it  being  in  prejudice 
of  the  remiunder-man ;  I  confess  I  know  not  why ;  for  if 
he  that  would  have  otherwise  been  tenant  in  fee,  became 
^ant  for  life  by  such  a  settlement,  whereby  that  power 
is  reserved  to  him,  that  would  have  descended  with  the 
&e,  it  ought  to  be  taken  beneficially  for  him,  and  that 
power  has  a  relish  of  the  andent  feef'  but  his  Lordship 
afterwards  added  (&),  **  Indeed  he  must  pursue  circum- 
stances, and  the  form  prescribed,  as  such  a  reservation, 
counterpart,  kc^  But  Lord  Keeper  Cawpery  differing 
in  opinion  with  Chief  Justice  HoUj  and  agreeing  with 
Qiief  Justice  Trevor^  said  (c),  *'  That  the  reseryation  and 
deed  bring  to  be  made  upon  a  restraint  of  the  power,  must 
be  taken  strictly  against  tenant  for  life,  because  of  the 
limited  acts  he  is  to  pursue;  and  liberally  for  the  remainder- 
man,  because  that  restraint  was  intended. for  his  benefit ; 
and  there  are  multitudes  of  authorities  in  the  books,  that 
such  a  limited  power  must  be  taken  strictly  against  the 


1919^ 


Doe 
d.  Jeeset 

V. 

Smith. 


(a)  3  Chan.  Rep.  69. (6)  Id.  70. W  Id.  7a. 


gfy2  tASES   IV   EASTEK   TERM, 

iSig.  tenant  for  life ;  because,  though  the  power  be  for  the 

^^^  benefit  of  the  tenant  for  life,  yet  the  restrsdnts  are  put 

d.  JsRSBT       upon  him  for  the  benefit  of  the  remainder-man ;  and  if 
^'  we  should  go  on  both  the  reasons  together^  it  must  sdll 

be  taken  for  the  benefit  of  him  in  remainder:  and  for 
this  I  insist  on  the  reverse  of  the  reason  in  Mountjcy\ 
case  (a).    That  was  ai\  estate  tail  created  by  Parliament, 
and^  he  had  a  narrower  power  by  the  act  than  the  law 
would  have  given  him  as  tenant  in  tiul ;  therefore^  thilt 
•  must  have  a  reasonable  construction  according  to  the 
meaning  of  the  act ;  vice  vers&y  here  the  power  of  the 
tenant  for  life  is  by  way  of  enlar^ng  the  estate,  and 
being  in  augmentation  of  it  must  be  taken  strictly,  and 
so  must  it  be  taken  according  to  natural  ireason.     Now 
according  to  that,  this  cannot  be  a  good  lease  to  bind  the 
freehold  and  inheritance  of  the  remainder-man ;  for  in 
construction  of  deedi^  the  true  genuine  sense  and  mean- 
ing of  the  parties  must  be  attended  to,  so  we  must  con- 
sider each  part  of  the  power  in  the  deed."*'    And  in^ 
another  part  of  his  judgment,   his  Lordship  said  (6), 
"  This  lease  as  against  the  lessor  is  not  void,*  but  as 
against  the  remiunder-man  it  is,  because  not  so  bene- 
ficial as  usual ;  and  a  very  minute  difierenoe  will  serve 
to  avoid  it,  which  might  have  been  prevented  in  pur- 
suance to  the  settlement,  by  reserving  more  than  the 
ancient  rent ;  but  here  is  none ;  and  if  there  be,  it  must 
have  all  the  beneficial  qualities  of  the  rent  anciently  re- 
served ;  and  those  ought  to  be  reserved  and  observed,  as 
in  Mountjoy's  case  it  is  smd,''  and  there  are  several  cases  for 
want  of  that  whicli  are  denied  to  be  law,  as  silver  for  gold, 
or  two  rents  or  two  manors  conjoined,  as  part  of  the  manor 
for  an  apportionable  share  or  part  of  the  rent ;  as  if 
twenty  acres  had  been  let  for  £&0  each  acre  of  equd 

(a)  5  lltp'  3.  6 (6)  3  Chan.  Rep.  J 5.     5  Rq).  4.  h. 
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valuer  it  is  not  a  good  lease,  if  ten  of.  those  Uiat  were 
even  to  be  let  at  the  rent  of  £15^  such  a  lease  would  be 
void.^  So,  in  Campbell  v.  Leach  (a),  Lord  Chief  Justice 
De  Greyy  speaking  of  a  power  of  leasing,  said,  "  This 
power  is  of  a  mixed  nature,  not  like  a  power  of  jointuring, 
or  powers  for  raising  money.  But  diis  is  for  the  benefit 
of  the  tenant  for  life  and  the  remainder-man.  If  exe- 
cuting this  power  is  for  the  benefit  of  the  remainder* 
man,  it  shoukl  receive  a  liberal  construction ;  but  if  the 
tenant  for  life  invades  the  interest  of  the  remainder- 
man, in  order  to  benefit  his  own  only,  it  should  have 
another  construction.^  It  would  be  yery  easy  to  multiply 
references  upon  this  point;  but  it  will  be  suffitHent  to 
advert  to  what  was  said  by  the  late  Master  of  the  Rolls, 
Sir  William  Grants  in  Holmes  v.  CoghiU  (ft),  which, 
thou^  tlie  facts  of  that  case  do  not  bear  upon  this, 
appears  to  be  very  applicable  to  the  point  now  under 
ccMudderation.  His  Honour  there  said,  ^<  Upon  tlie  second 
point,  there  is  an  evident  difference  between  a  power  and 
an  absolute  right  of  property ;  not  so  much  with  regard 
to  the  party  possessing  the  power,  as  to  the  party  to  be 
'affected  by  the  execution  of  it  If  our  attention  is  to  be 
confined  to  the  former  entirely,  there  is  no  reason  why 
the  money  he  has  a  i*ight  to  raise  should  not  be  con- 
ffldered  his  property,  as  much  as  a  debt  he  has  a  right 
to  recover.  But  the  latter  can  only  be  charged  in  the 
manner,  and  to  the  extent  specified  at  the  creation  of  the 
power.  The  compact  is  not  to  raise  £2WlQ  absolutely, 
and  in  all  events ;  but,  that  it  may  be  raised  in  a  certain 
manner,  xAz.  according  to  his  appointment  by  deed  or 
^U  to  be  duly  executed  and  attested  by  two  or  more 
witnesses.  To  say  that  without  a  deed  or  will,  this  sum 
shall  be  raised,  is  to  subject  the  owner  of  the  estate  to  a 
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charge  in  a  case^  in  which  he  never  consented  to  hear  it. 
The  chance  that  it  may  never  be  executed,  or  that  it 
may  not  be  executed  in  the  manner  prescribed,  is  an 
advantage  he  secures  to  himself  by  the  agreement,  and 
which  no  one  has  a  right  to  take  from  him.*^ — ^Acodrding 
therefore,  to  all  the  rules  on  the  construction  of  powers^ 
isnd  the  principle  upon  which  those  rules  are  founded, 
this  particular  part  of  the  power  ought  to  be  construed 
strictly;  and,  consequently^  the  power  of  re-entry,  which 
it  requires,  is  one  that  is  general  and  absolute,  or  at  least 
^at  it  be  unlimited  and  unclogged  with  any  conditioa 

FourilUyy  the  proviso  for  re-entry  in  the  lease  is  not 
conformable  to  the  leasing  power  in  the  settlemoit,  andia 
not  only  different  from  it^  but  is  not  so  beneficial  to  the 
remidnder-man.  The  special  verdict,  after  stating  the 
lease  in  question,  which  was  granted  in  consideration 
of  a  fine  of  «£105  for  ninety-nine  year%  if  three  peiw 
sons  should  so  long  live,  at  and  under  the  yearly  rent 
of  <£2,  payable  at  Micfiaelnuu  and  Isody^day^  by 
^ual  portions,  and  other  duties  and  services,  pn^ 
ceeds  to  set  forth,  Jirsiy  a  covenant  by  the  lessees 
to  pay,  do  and  perform  the  said  yearly  rent  of  £% 
and  the  duties,  heriots,  suits,  services  and  other  re- 
iiervations  at  the  times,  and  in  manner  therdn  limited 
for  payment  and  performance  of  the  same;  and,  s^ 
xxmdlyy  the  proviso  upon  which  the  present  question 
turns.— -This  proviso  is  twofold ;  Jirat^  it  applies  to  the 
rent,  and  other  reservations,  for  the  payment  and  per- 
formance of  which,  particular  times  were  appointed; 
secondly  J  it  applies  to  the  reservations,  covenants,  and 
agreements  generally,  for  the  performance  of  which  no 
particular  times  were  appointed.  Very  little  argument 
is  necessary  to  shew  that  the  latter  part  of  the  pitmso 
does  not  apply  to  the  rent,  and  that,  even  if  it  did,  it 
could  not  control  the  former  part  of  the  proviso.    And, 
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first,  die  position,  diai  the  latter  part  of  the  proviso  l^iQ; 

does  not  apply  to  the  rent,  may  be  tried  by  this  ample  jy^^ 

test     Suppose  half  a  year's  rent   to  be  due  to  the      d.JaB$Et 

landlord ;  could  he,  after  making  a  legal  demand,  with        SMiTtf  • 

all  the  formalities  required  by  the  common  laW|  main<« 

tarn  an  ejectment  for  the  recovery  of  the  premises,  if 

there  was  a  sufSdent  distress  thereon?    It  is  quite  im* 

possible  to  contend,  that  such  an  gectment  could  be 

suocJessfuUy  maintained,  and  that  the  tenant,  who  was 

expressly  protected  firom  forfeiture  by  a  special  clause, 

providing  he  should  not  incur  it  for  non-payment  of 

rent,  while  there  was  a  suffident  distress  on  the  premises, 

could  be  deprived  of  this  benefit,  ^ven  him  by  positive 

stipulation,  by  the  general  words  of  a  subsequent  pro* 

riso  for  re-entry  on  breach  of  covenant,  although  there 

is  a  covenant  undoubtedly  in  the  lea;se  that  he  shall  pity 

these  rents,  according  to  the  reservation ;  and  this  would 

be  the  true  construction,  even  if  the  subsequent  proviso 

were  more  particular  than  it  is,  and  were  it  even  ex* 

pressly  contradictory  to  the  first ;  and  two  well-known 

niks   of  construction   would    warrant    this    portion  t 

Jirstf  tliat  in  a  deed  where  there  are  two  clauses,  of 

wMdi  the  latter  is  contradictory  to  the  former;  there 

the  former  shall  prevail.     Cother  v.  Merrick  (a) ;  and^ 

wxmdSyj  <<  that  subsequent  clauses,  which  are  general^ 

diall  in  dttdx  be  governed  by  precedent  clauses,  which 

are  moire  particular;^  and  Thomas   v.  Howell {b)  is 

there  cited  in  its  support;   but  it  is  laid  down  more 

oorrectly  by  Lord  Coke^  in  JWutnCs  case(c),  in  these 

tenns : — ^^  Generalis  daustda  non  porrtgitur  ad  ea  quae 

mUi  suni  specidlUhr  compreJ^ensa.**  All  the  cases  on 


(a)  Hardres,  e9.--^(fi)  4  Mod.  69. (c)  8  Rq).  154.  b. 
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this  subject  are  collected  in  Viner*s  Abridgment  (a). 
But  it  is  unnecessary  to  have  recourse  to  these  maxims:— 
the  subsequent  general  clause  will  not  be  rendered  in- 
operative, by  giving  the  fullest  efiect  to  the  previous 
spedal  one ;  it  will  still  apply  to  the  breach  of  the  va- 
rious other  covenants  and  agreements  contained  in  the 
lease.  It  is  to  be  observed,  that  the  word  "  renii*  docs 
not  occur  in  this  general  proviso.:  the  words  are  **  re- 
eervatiom,  covenants^  and  agreemenUT*  At  any  rate, 
the  gen^eral  clause,  when  it  speaks  of  '^  reservad&M^ 
covenants,  and  agreements  hereinbefbre  mentiontd^ 
must  be  understood  to  be  providing  a  remedy  by  re-entiy 
for  the  breach  of  &(uch  as  had  not  been  specially  provided 
for  before,  or  at  least  to  speak  of  them,  subject  to 
all  previously  mentioned  restrictions  and  quaHfications. 
Enough  probably  has  been  said  to  shew  that  the  effect 
of  the  special  clause  in  this  lease  is  not  destroyed  by  the 
subsequent  general  proviso,  and  that  the  landlord  having 
stipulated  for  a  re-entry,  only  in  the  case  of  there  bebg 
no  sufficient  distress  on  the  premises,  could  not  recover 
in  ejectment  for  non-payment  of  rent,  if  there  were  a 
sufficient  distress  on  the  premises;  and,  consequently, 
diat  if  the  Court  shall  be  of  opinion  that  the  condition 
annexed  to  the  leasing  power  is  not  satisfied  by  a  power 
of  re-entry  for  noQ-payment  of  the  rent  only,  in  the 
-event  of  there  being  no  sufficient  distress  on  the  pre- 
mises, the  plaintiff  in  error  will  be  entitled  to  judgment 

Next,  as  to  the  consideration  of  the  clause  for  re-entzy 
in  the  lease  as  compared  with  the  leasing  power  in  the 
settlement  of  1757; — an  absolute  power  of  rcKintry  on 
4ion-payment  of  rent  is  somewhat  different  in  effect  and 
substance  from  a  power  to  re-enter  on  fidlure  of  distress. 


(fl)  Tit.  Grant.  H.  13. 
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Oq  the  first  of  these  points,  that  a  qualified  is  substan- 
tially different  from  an  unqualified  power  of  re-entry, 
it  would  ndt  be  necessary  to  say  any  thing,  were  it  not 
contended  on  the  other  side,  that  the  qdidified  power  of  re- 
entry was  as  beneficial  to  the  landlcnrd  as  the  unqualified 
one;  the  contrary  of  which  proposition  carries  with  it 
its  own  demonstration.  It  is  even  unnecessary  to  shew 
that  the  absolute  is  more  beneficial  to  the  landlord  than 
the  qualified  power ;  but  it  is  sufficient  for  the  plmnttff 
to  shew  that  it  is  different.  The  creator  of  the  power 
bad  a  right  to  annex  what  conditions  he  pleased  to  his 
grant :  it  b  no  answer,  when  it  is  objected  to  a  pretended 
execution  of  the  power,  that  the  conditions  have  kiot 
been  fulfilled :  to  say,  it  is  true  the  conditions  have  not 
been  fulfilled,  but  something  equally  beneficial  to  the 
party  for  whose  benefit  they  were  imposed,  has  been 
done;  bat  it  may  be  safely  asserted,  that  this  is  not 
equally  benefidal  to  the  remainder^man.  Many  cases 
have  been  put  to  shew  that  this  qualified  power  of 
r&«ntiy  was  not  only  different  from,  but  not  so  bene- 
fidal  as,  a  general  power  of  re-entry;  one,  however, 
may  be  considered  sufficient  Suppose  the  tenant  for 
Hfe  to  die  after  the  day  appcnnted  for  payment  of  the 
rent,  and  before  the  time  limited  for  re-entry,  the 
remainder-man  would  have  no  right  to  enter  till  that 
time ;  suppose  him  also  to  die  after  the  day  of  pay- 
ment, and  before  the  time  limited  for  the  re-entry, 
he  would  lose  the  riglit  of  granting  a  renewed  lease,  and 
the  fine  which  he  would  have  received  thereon*  But 
the  difference  between  a  general  right  of  re-entry  for 
ncm-payment  of  rent,  and  one  clogged  with  a  condition 
of  there  bdng  no  sufficient  distress  on  the  premises,  is  the 
principal  point  in  this  case.  Where  a  lease  contains  an 
absolute  power  of  re-entry,  the  statute  (a)  enables  the  land- 
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enter  for  the  non-payment  of  the  rent,  does  yet  contain  a 
power  of  re-entry  for  non-payment  of  rent ;  not  indeed  an 
actual  power,  enabling  the  lessor  to  re-^nter  for  the  non- 
payment of  the  rent,  but  a  reasonable  and  usual  power, 
which  does  not  enable  him  to  do  so,  at  least  not,  in  case 
there  is  a  sufficient  distress  on  the  premises ;  because  in 
that  case  he  will  have  no  right  to  enter  at  all:  not  a 
proximate  and  immediate  power,  but  a  remote  and  pos- 
sible power  of  re-entry,  which  are  undoubtedly  two  Very 
different  things.  The  argument  at  first  appears  ingenious, 
but  it  is  perfectly  sophistical  and  unfounded.  To  this 
may  be  added  that  well  Hnown  maxim — '^  Quoties  in 
verbis  nvUa  est  ambiguitas,  ibi  nulla  exposttio  contra 
verba  espressa  Jienda  est  (a).^  On  tliis  part  of  the  case, 
therefore,  the  proviso  for  reentry  in  the  lease  is  not  con- 
formable to  the  leasing  power  in  the  settlement,  and  is  not 
only  different,  but  not  so  benefidal  to  the  remainder-man. 
Lastly f  as  to  whether  tlie  evidence  of  the  fiHiner 
leases,  which  was  received  to  prove  that  the  clause  of 
r6-entry  in  this  case  was  conformable  to  the  usual  and 
accustomed  form  of  clauses  of  re-entry  in  leases  of  other 
lands  similarly  drcumstanced,  both  prior  and  subsequent 
to  the  settlement  creating  the  power,  .was  oc  was  not 
admissible  for  that  purpose.  This  question  divides  itself 
into  two  heads;  Jirst^  whether,  under  the  terms  of 
this  powter,  the  Court  has  a  right  to  judge  whether 
thb  be  a  reasonable  execution  of  it:  and,  secondly ^ 
whether  the  evidence  which  was  received  was  admissible. 
The  first  point  has  been  already  conadered  under  the 
first  and  second  questions;  gamely,  the  grammatical 
construction  of  this  particular  part  of  the  power,  and 
the  m^uung  and  intaition  of  the  creator  of  it,  as  it  is  to 
be  collected  from  the  words  and  object  of  the  whde  of 


(a)  2  Wins.  Sannd.  I67. 
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the  power  ooDsidered,  both  ooUectiydly  and  inits  separate 
parts.    But  upon  the  second,  namely,  as  to  the  admis- 
sibility of  the  evidence,  this  question  being  for  consi* 
deration  in  just  the  same  manner,  as  if  it  had  been 
presented  to  the  Court  in  the  shape  of  a  Inll  of  ex- 
oeptions,  on  the  express  point  whether  such  evidence 
were  admis^ble  or  not,  the  plaintiff  contends  that  such 
evidence  was  not  admissible,  and  cannot  be  taken  into 
consideration  by  the  Court  m  giving  judgment    The 
learned  Baron  (a)  who  tried  the  cause,  when  he  received 
the  evidence,   invited  the  counsel  for  the  plaintiff  to 
tender  a  bill  of  excq>tions  upon  its  admissibility,  and 
this  was  acceded  to;  but  i%  was  afterwards  abandoned, 
because  it  was  properly  conceived  that  the  question  of  the 
admissibility  of  this  evidence  would  be  equally  raised  for 
the  decision  of  the  Court  on  this  special  verdict,  as  it  would 
have  been  on  a  bill  of  exceptions.    It  must  therefore 
be  so  considered.     The  proposition  that  this  evidence 
was  not  admissible,  depends  upon  a  very  plain  principle^ 
namefyy  that  there  was  no  occasion  for  it    There  is  .no 
ambiguity  of  any  kind  in  the  words  of  this  particular  part 
of  the  leasing  power,  nor  any  word  of  reference  of  any 
kind,  to  any  other  clause  of  re-entry  either  generally  usual, 
or  unusual,  on  this  particular  estate.     Upon  what  prin- 
6p\e  then  can  any  extrinsic  evidence  be  admitted  to 
explain  that,  which  neither  requires,  nor  admits  of  any 
6]q>lanation :  if  any  such  is  admitted,  it  must  be  upon 
some  principle,  which  will  constitute  an  entire  new  head 
in  the  law  of  evidence.    The  cases  in  which  extrinuc 
endence  has  been  held  to  be  admissible^  are  either  those 
where  the  expression  is  in  itself  ambiguous,  which  has 
been  fiurther  restricted  by  a  well  known  maxim  of  law, 
which  since  the  time  of  Lord  Bdcon  has  never  been 
denied,  to  the  case  of  a  latent  ambiguity,  which  he  defines 
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1819.         Biay  now  be  taken  to  be,  that  extrinBic  evidence,  eitbef 
^r^  of  deeds  or  of  any  other  matter  of  fiict,  is  not  ad- 

d.  Jersbt      misdbte  to  explain  an  expression  in  a  written  instm-' 
g/^*  ment,  unless  there  be  either  a  latent  ambiguity,  or 

a  necessary  reference  thereto.  In  the  present  case, 
there  is  neither  an  ambiguity  of  any  kind,  nor  any 
word  of  reference  to  any  former  leasee  but  on  Uie 
contrary  the  total  exclusion  of  any  such  reference. 
The  mischief  whieh  the  letting  in  such  evidence  is  cat* 
culated  to  produce  would  be  infinite;  the  uncertunty 
which  it  would  create^  and  the  danger  to  which  it  would 
expose  both  the  lessor  and  lessee,  would  be  extreme. 
In  the  first  place,  it  would  not  be  enough  ibr  the  tenant 
for  life  to  look  to  his  leasing  power  for  his  right  to  grant 
leases,  but  he  must  look  back  to  counterparts  of  former 
leases  for  fifty  or  one  hundred  years,  to  see  that  the 
leases  which  he  is  about  to  grant  are  conformable 
thereto ;  if  he  must  do  this,  the  remainder-man  may  do 
so;  and  if  it  should  turn  oat  that  the  lease  was  not  in  the 
usual  form,  it  might  be  avoided,  though  it  was  entirely 
conformable  to  the  strict  words  of  the  power:  the 
tenant  would  never  be  safe;  and  as  he  could  have  no 
means  of  referring  to  former  leases,  be  could  never 
safely  execute  an  assignment  of  his  interest  to  any  one 
The  Jury  have  found,  by  this  special  verdict,  that  the 
usual  and  accustomed  form  of  leases  of  the  estate  con- 
tained in  the  settlement  of  the  2d  Jufyy  1757,  granted 
•for  lives>  or  years  determinable  on  lives,  as  well  priw 
as  subsequent  to  that  settlement,  contained  a  conditional 
proviso  of  re-entry  similar  to  that  contained  in  the  lease 
of  the  6th  September^  1803  r  they  have  not  found  that  it 
was  the  uniform  or  universal,  but  the  usual  and  accufr- 


{a)  3  Vet.  Jan.  eg/tk- (4)  6  Vet.  Jun.  232. (c) 

Vei.Jim.M/^.  S.C    7£(Ui,  237-    2  New  Rep.  449. 
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tMDed  proviso  of  re-entry  in  similar  leaadk    They  have         I619. 
not  even  found  that  it  is  a  reasonable  proviso  for  re-  ^^ 

entry.     But  a  usual  and  aecustomed  proviso  is  not  ne«      d.  Jbrsr 
cessarily  a  reasonable  proviso  for  re-entry:  so  fieir  are  ^* 

these  two  provisos  from  meailing  the  same  thing,  that 
it  may  so  happen  they  may  be  directly  opposed  to  each' 
other;  that  which  is  usual  and  accustomed  on  this  estate 
may  be  highly  unreasonable,  and  even  unusual,  as  ap« 
plied  to  others     Tliis  finding  of  the  Jury  was  founded 
on  the  production  of  a  given  number  of  former  leases: 
snother  Jury  might  draw  a  diflerent  conclusion  from  the 
same  evidence,  or  they  might  be  furnished  with  a  greater 
body  of  evidence,   which  would  warrant  a  different 
finding.     It  is  the  interest  of  the  personal  representatives 
of  the  late  tenant  for  life  to  support  his  act;  because,  if 
the  leases  which  he  has  granted  should  be  set  aside,  they 
would  be  liable  in  damages  to  the  lessee.    The  pos-^ 
session  of  the  counterparts  of  the  expired  leases  is  to 
be  sought  for  from  them,  as  being  in  their  custody :  and 
ihey  would  be  interested  in  keeping  back  such  as  would 
make  against  them,  and  in  producing  those  only  which 
would  make  for  them.     Is  the  remainder-man  to  be 
subjected  to  such  an  inconvenience,  or  to  such  an  act  of 
injustice  as  this?  Thecaseof  Or^  v.  Lord  AfoAttit  (a)  is  a 
direct  authority  that  he  is  not   Upon  the  terms,  therefore, 
of  the  power,  which  are  not  doubtful,  upon  every  prin- 
ciple of  the  law  of  evidence^  as  applied  to  this  subject^ 
upon  every  principle  of  convenience  and  justice,   thcT 
evidence  of  the  former  leases,  which  was  received  to 
proves  that  the  proviso  for  re-entry  in  this  lease  was 
eonfonnable  to  the  usual  and  accust(»ned  form  of  leases 
of  other  lands  similarly  circumstanced,  both  prior  and 
subsequent  to  the  settlement  creating  the  power,  was  not 
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£X2 


Smith. 


400  CA8B8  m  XA8TXR  TERM, 

I819.         admissible  for  that  purpose^  and  ought  not  to  be  taken 

^^"^  into  consideration  by  this  court  in  giving  judgment— 

d»jBR8BT      Among  the  cases  which  more  immediately  bear  upon 

^^ the  present,   the  principal  one  is  that  of  Hotlq  v. 

Scott  {a\  which  is  scarcely  to  be  regarded  as  an  au- 
thority for  the  defendant ;  it  is  so  loosely  reported  that 
it  is  difficult  to  understand  the  effect  of  the  decision. 
The  words  of  the  power  in  that  report  are  "  in  case  of 
rent  behind,  or  want  of  sufficient  distress.''  But  it 
^)pear8  more  correct  to  suppose  that  the  phrase  used 
was  «  and  want  of  sufficient  distress."  Lord  Chief 
Justice  Manffield  is  there  made  to  say^  **  As  to  demand, 
a  clause  of  re-entry  is  required  as  a  security  for  the 
rent :  demand  is  requisite  both  by  the  common  law  and 
by  statute.**  This  expression,  which  his  Lordship  never 
could  have  used,  is  merely  mentioned  to  shew  the  in- 
accuracy of  the  report  <^  A  clause  of  re-entry,*^  con- 
tinued his  Lordship,  <^  wiU  never  be  allowed  to  operate 
fiurther  than  as  a  sequrity  for  rent  i"  a  proposition  which 
is  not  law.  But  the  important  observation  arising  on 
this  case  is,  that,  according  to  the  printed  report  of  the 
case.  Lord  MaT^/leld  does  n6t  appear  to  have  adverted 
to  the  condition  as  to  want  of  a  sufficient  distress,  which 
certainly  was  the  most  difficult  part  of  the  case.  The 
case  of  Coxe  v.  Day  (b)  is  a  direct  authority  for  the  plain- 
tiffs, and  cannot  be  distinguished  from  the  present: 
one  of  the  questions  there  was,  whether  a  lease  with  a 
clause  for  re-entry  on  non-payment  of  rent  for  twen^ 
days,  in  case  there  was  no  sufficient  distress  on  the  pre- 
mises, was  conformable  to  a  leasing  power,  which  re- 
quired a  proviso  for  re-entry  on  non-payment  of  the 
rent  for  twenty-one  days,  unclogged  with  any  condition; 
and  the  Court  held  that  it  was  not,  as  being  less  bene- 

(a)  Lqffi,3l6. (i)  13  East,  118. 
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fidal  to  the  reinaiiider-niaii  than  an  absolate  power  of  IB19* 

re-entry  on  non-payment  of  rent    The  authority  of  ^^^ 

that  case  has  not  hitherto  been  disputed :  it  ia  admitted,      d*  JsasET 
that  it  would  have  been  in  point,   had  the  question        g  ^ 
arisen  on  the  seccmd  branch  of  the  power,  namely^  the 
leases  at  rack-rent :  how,  then,  is  it  less  in  point  on  the 
first,  excepting  that  this  b  a  stronger  case^  inasmuch 
as  here  there  is  a  deviation  from  the  terms  of  the  power, 
not  only  because  the  same  condition  is  here  annexed 
which  was  annexed  in  that  case,  but,  also,  as  the  time 
for  the  re-entry  is  extended.     It  appears,  upon  inspeo* 
tion  of  the  briefs  in  Coxe  v.  Day^  that  the  bill  was  filei 
by  the  next  in  remainder  after  the  lessor,  for  a  declara* 
(ion  that  the  lease  was  not  executed  according  to  the 
leasing  power  in  the  settlement,  and  for  an  account,  and 
that  the  defendant  might  be  restrained  from  setting  up  a 
term  of  five  hundred  years  to  defeat  the  plaintiff's  claim 
at  law*  On  the  hearing,  the  Master  of  the  RolU  directed 
a  case  to  be  stated  for  the  opinion  of  the  Court  of 
Kin^s  Bench  s   and  so  satisfied  were  the  defendants 
counsel  with  the  decbion  of  that  Court,  that  whra  the 
tause  came  on  again  to  be  heard  on  the  equity  reserved, 
they  gave  it  up,  and  the  cause  was  compromised  by  the 
tenant  paying  a  larger  rent.    An  argument  has  been 
urged  of  the  suj^osed  inconvenience  of  adopting  the 
pI^tifTs  construction  of  the  power,  arising  from  the 
circumstance  which  may  resuH  from   construing  the 
power  to  require  an  unqualified  power  of  re-entry  in 
the  lea$e.    It  has  also  been  said,  that  many  leases  con- 
tain powers  of  re-entry  similar  to  that  in  the  defendant's 
lease.     This  argument  is  not  applicable  except  in  the 
case  of  leases  made  under  powers,  containing  a  similar 
restriction  to  that  contained  in  the  deed  of  1757,  and  in 
no  case  is  it  of  much  weight    To  find  that  m  any  par- 
ticular district  of  England^  there  ia  not  only  a  custom 
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of  leasing  with  such  a  clause  of  re-entry,  but  also  a 
custom  for  great  landholders  to  insert  in  their  marriage 
settlements  a  leasing  power  restricted  similarly  to  the 
present  case^  must  be  an  extremely  rare  coincidence. 
The  argument  urged  under  the  last  head,  from  the  sup* 
posed  hazard  to  which  the  tenant  would  be  exposed, 
should  the  defendant's  construction  be  adopted  by  the 
Court,  is  fully  counterbalanced  by  the  utility  of  avoid- 
ing the  uncertain^,  which  would  be  introduced  into  an 
important  point  of  law  by  overruling  the  decision  in 
the  case  of  Cose  v.  Den/j  m  which  all  the  judges  of 
the  Court  of  Khi^s  Bench  concurred,  and  which  has 
since  been  recognised  as  law  in  Doe  d.  Vaughan  ▼. 
Mei^{a).  The  lease  in  question,  therefore,  is  invalid, 
not  being  conformable  to  the  power  contained  in  the 
settlement;  it  is  therefore  of  no  effect  as  against  the 
remainder-man,  and  the  lessor  of  the  plaintiff  is  entitled 
to  recover. 


Bebruary  9th,  1819.— Mr.  F.  Moysey^  for  the  de- 
fendant— ^The  lease  in  question  contains  two  clauses^ 
the  first  more  special  and  express,  and  the  last  a 
sweeping  or  general  clause.  As  to  the  first,  the  ex- 
pressibn  ^^for  non-payment  of  rent,"  contained  in  the 
leasing  power,  refers  not  so  much  to  the  time  of  the 
rent  falling  in  arrear,  as  to  the  cause  or  ground  of 
something  to  be  done,  or  uppn  which  the  right  of  re- 
entry was  to  be  secured;  whereas,  if  the  words  had 
been  "  on  non-payment  of  rent,"  they  would  rather 
have  had  a  reference  to  the  time  pf  some  event  happen- 
ing ;  and  Lord  EUenborougk  was  of  that  opinion,  and 
put  that  construction  on  them.  Again,  the  term  «  a 
clause  of  re-entry,  in  case  the  rent  be  behind  twen^- 


(a)  2  Mauk  and  Sel.  276. 
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eight  days  after  the  taine  appointed  for  piQrment  tliereof,'*^ 
contained  in  the  leasing  power,  aa  to  leases  at  rack- 
rent,  imports  something  more  definite  in  form,  which 
the  donor  of  the  power  intended  distinctly  to  mark  out, 
as  applicable  to  leases  for  short  terms  of  years  at  rack- 
rent;  whereas  the  expression,  as  applied  to  leases  at  a 
nominal  rent,  is  general,  and  implies  a  latitude  and 
reasonable  discretion  according  to  tiie  subject  matter. 
It  is  clear,  that  the  general  or  sweeping  clause  at  the 
end  of  the  lease,  where  there  is  a  reservation  of  rent 
and  a  covenant  to  pay  it,  embraces  that  subject,  and 
woold  include  the  non^yraent  of  rent,  in  case  there 
were  no  previous  special  clause  upon  the  same  subject ; 
but  it  is  argued  that  this  latter  is  a  repugnant  clause  to 
an  antecedent  express  stipulation  for  a  power  of  re-entry 
on  non-payment  of  rent,  on  the  application  of  the  ge- 
neral maxim,  Generalis  clausula  non  porrigitur  ad  ea 
que  antei  specialiter  sunt  comprehema.  This,  however, 
is  applied  on  die  ground  that  there  is,  on  the  subject  of 
non-payment  of  rent,  already  an  express  and  special 
danse  of  re-entry,  without  which  the  general  clause 
would  necessarily  apply;  if  it  were  not  so,  the  ground 
of  repugnancy  is  beside  the  question ;  if  there  be  not  a 
special  stipulation  embracing  the  subject  matter,  there 
is  nothing  to  prevent  the  application  of  the  general 
clause;  and  the  special  clause  applies  distinctly,  and 
gi?e8  a  power  of  re-entry  on  non-payment  of  rent.  The 
words  of  the  power  are  qualified ;  there  is  a  power  of 
re-entry  required  and  provided.  The  words  of  the 
power,  then,  being  primA  facie  complied  with,  it  must 
be  shewn,  on  behalf  of  the  plaintiff,  that  such  is  not  a 
oon^liance  with  the  meaning.  A  power  of  re-entry  is 
not  the  less  so  because  it  is  qualified.  It  cannot  be  said» 
that  because  the  power  to  lease  is  not  given  to  the 
ten^t  for  life,  tiU  be  comes  into  possession  or  receives 
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1819-         the  rents  rad  profits,  and  not  eren  Aea,  if  tbere  be 
^Qg  three  lives  exbtiog  pa  tbe  property,  that  this  qusli* 

d*JjBasBY      fication  dbstrqys  the  kosing  power  altogether.    This 
fiMiTU         qualified  right  of  re-eutry  under  the  firet  clause  gives 
to  the  remaioder-man  all  the  benefit  intended  by  the 
creator  of  the  power,  and  all  that  is  required  by  the 
general  words  and  intiention  on  his  behal£    For  tlie 
plaintiff  it  has  been  insisted,  that  a  general  power  of 
re-entry  for  non-payment  of  rent  has  no  limited  meaar 
ing,  and  that  according  to  Ic^gal  aco^tation  it  means  an 
ttnqualified  and  immediate  right  of  entry;  and  to  prove 
that,  Littleton  (a)  has  been  cited ;  but  he  there  merely 
professes  to  give  general  examples  of  an  absolute  coQt 
dition  of  re^<entry  expressed  in  a  deed,   and  not  two 
remote  instances  distinct  from  each  other.     But  it  ap* 
pears  from  IMileton  {b\  thiat  the  distinctions  taken  by 
Lord  Coke^  and  Mr.  Baron  dmyn  {c\  between  an  abso- 
lute  or  general,  and  a  qualified,  .conditional,  or  special 
right  of  re-entry,   altogether   differ   from,   and  have 
nothing  to  do  with,  the  preaept  question.    The  well 
known  clear  distinction  between  a  general  apd  a  special 
condition  is,  that  in  the  one  tjl^e  lessor  shall  re-enter^  and 
in  the  other,  that  he  shall  enter  end  bold  ui^til  paym^t 
or  satisfaction.    It  is  laid  down  as  a  well  known  rule 
£br  the  construction  of  powers  in  Shepparit  TcmcA^ 
stone  {d)y  that  the  construction  be  reasonable,  and  accord* 
ing  to  an  indifferent  and  equal  uuders^andiiigf   That  too 
much  regard  be  not  had  to  the  native  and  proper  d^ 
finition,  signification,  and  acceptancie  pf  words  and  sen- 
tences, to  pervert  the  simple  intention  of  the  parties :  So 
in  HiU  y.  Grange  {e\  the  Court  s^idj  ^'  it  is  the  office 
of  Judges  to  take  and  expound  words,  which  conuaoii 


{a)   Sec.  375. [h)  Sec.  327. (0   Com.  Big.  Tit. 
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people  use  to  oEpresa  (heir  meBmng,  according  to  their 
meaning  :"*-ooaimon  usage  and  popular  understanding 
xre,  therefore,    the  principles  of  construction.     If  it 
cotdd  be  shewn,   that  the  special  clause  of  re^^entry, 
introdnoed  in  the  first  part  of  the  lease,   were  un- 
heard of^  extravagant,  or  perverse,   the  meaning  of 
the  leasing  power  would  not  be  complied  with,  whereas 
it  is  a  daase  in  common  and  popular  use,  and  there*> 
fore  within  the  meaning  of  the  power.    If  the  leasing 
power  had  required  that  the  lease  should  not  contain 
a  power  of  re-entry,  for  non*payment  of  rent,  and 
with  that  prohibition  the  present  clause  of  re-entry 
had  been  inserted,  it  would  have  been  a  breadh  of  the 
condition  and  an  infringement  of  the  prohibition.    The 
only  difference  between  a  prohibition  and  requisition  is 
this^  that  in  the  one,  if  the  reasonable  and  ordinary 
meaning  be  broken  through,  it  would  not  be  an  answer 
for  the  defendant,  to  shew  that  the  clause  was  extrava- 
gsat  or  absurd;  but  in  the  other,  a  performance,  if  ab- 
sard  and  perverse,  Would  not  be  su£Scient,   although 
withia  the  reasonable  meaning  and  construction  of  the 
words.    The  defendant  merdy  contends  for  a  reasonable 
eoiistniction  of  the  power,  expressed  as  it  is  in  general 
terms,  and  which  is  not  touched  by  any  unreasonable 
or  extravagant  cases  which  may  be  suggested  on  the 
part  of  the  plaintiiE    If  the  owner  of  this  property 
were  to  persuade  a  tenant  to  accept  such  a  lease  as  the 
present*  mider  an  assurance  that  it  contained  no  clause 
of  re-entry  for  non-payment  of  rent,  would  he  not  be 
guilty  of  a  gross  fraud,  according  to  common  appre* 
hension  and  use  of  terms  ?    The  defendant  is  not  bound 
to  eonteod,  that  this  is  the  only  clause  that  could  be  a 
compliance  with  the  power ;  because  it  is  sufficient  for 
him,  that  the  words  being  general,  he  is  within  their 
fair  and  ordinary  interpretatidn,  as  the  law  will  expound 
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them.    Caiher  v.  Merrick  (a).    The  cases  of  Kemp  r. 
Kemp  (6),  and  Butcher  v.  Bidcher  {c\  do  not  assist  the 
argument  for  the  plainti£P,  inasmuch  as  it  is  the  plaintiff 
himself  who  would  limit  the  latitude  of  the  general 
expression,   and  confine  it  to  a  peremptory  clause  of 
re-entry.    In  Butcher  v.  Butcher,   the  quesUon  was, 
whether  an  appointment  of  c£200  stock,  though  an  une- 
qual proportion  of  the  fund,  was  or  was  not  illosorjr. 
In  that  case,  the  Master  of  the  Rolls  said,  **  It  is  im- 
possible to  have  considered  a  case  of  this  kind,  without 
wishing  that  Judges  in  equity  had  either  never  assumed 
control  over  the  execution  of  discretionary  powers,  or 
bad  laid  down  rules,  by  which  their  successors  might 
be  guided."     The  plaintifi^,  here,  wishes  the  Court  to 
assume  control  over  the  discretion  which  the  general 
words  allow  to  the  defendant     *^  To  say,"  continued 
his  Honour,  <^  that  under  such  a  power  an  illusory  share 
must  not  be  given,  or,  that  a  substantial  share  must  be 
given,    is  rather  to  raise  a  question  than  establish  a 
rule  "    So  here,  to  say  that  under  such  general  words 
as  these^    a  qualified  power  of  re-entry  must  not  be 
given,  is  only  to  raise  a  question,  not  to  establish  a  rule. 
«  Whence,"  asked  the  Master  of  the  Rolls,  "  is  the 
intention  to  be  collected  ?   Not  from  the  words,  for  they 
are  purely  discretionary.     But  a  conjecture  is  made  that 
the  party  creating  the  power  would  not  have  approved 
of  extreme  inequality."     Here,  the  plaintifi*  conjectures, 
that  a  party  using  these  words  would  not  have  allowed 
any  indulgence.      **  The  party  might  have  prescribed 
any  limits  he  thought  proper."     So  here,  the  party 
might  have  prescribed  any  form  of  re-entry  he  thought 
proper ;  **  a  latitude  might  have  been  given  quite  suf* 


(a)  Hardr€Sf8g. (A)  5  Vesey,Jan.  849. (0  0  Veseu^ 
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which  is  frequently  intended,  and  yet  boundaries  might  ^^ 

have  been  prescribed  :*^  **  If  that  is  not  done,  it  is  either       ^^  Jerskt 
because  the  party  had  no  wish  to  fix  any  limits,  or  be-  v. 

cause  he  was  unable  satisfactorily  to  himself  to  fix  upon 
the  limits  which  under  all^e  circumstances  might  be 
proper.*  <'  Upon  either  supposition/'  the  Master  of 
the  Rolls  said,  *^  why  should  this  Court  attempt  to  do 
what  the  party  in  the  exercise  of  his  own  judgment, 
relative  to  his  own  acts,  has  abstained  from."  So  why 
should  the  Court,  in  this  case,  attempt  to  limit '  these 
general  words  to  one  immediate,  peremptory,  and  un<« 
sparing  clause  of  re-entry,  when  the  party  exercising  his 
own  judgment,  by  various  directions  as  to  the  manage* 
ment  of  the  property,  has  directed  no  such  clause? 
'*  Why  is  this  Court  to  say  there  b  a  limit  not  to  be 
transgressed,  under  the  penalty  of  making  the  whole 
void/*  by  an  arbitrary  rule  having  no  principle  to 
rest  on,  having  no  foundation  in  the  Intention  of  the 
party,  disclosed,  or  apparently  presumed?*  Let  the 
plaintiff  answer  the  question,  as  he  is  contending  for  a 
principle  precisely  the  same  as  the  one  alluded  to.  The 
observations  of  Lord  EUenboraugh  in  the  judgment  of  the 
Court  of  Kin^s  Bench^  in  this  case,  coincide  with  this 
view  of  the  question.  His  Lordship  there  said  (tliis 
judgment  is  not  yet  in  print,  and  the  following  extract 
was  read  by  the  learned  counsel  from  the  short-hand 
writer's  notes),  '*  the  power  is  silent  as  to  the  time  when 
it  should  be  carried  into  effect,  and  being  so  silent, 
why  should  it  not,  in  virtue  of  such  silence,  be  Intended 
that  the  creator  of  the  power  thought  it  enough  to  re- 
quire^ that  there  should  be  some  reasonable  power  of 
re-entry  for  non-payment  of  rent  upon  every  lease; 
leaving  it  to  the  discretion  of  the  person,  by  whom  it 
should  be  granted,  to  prescribe  when,  and  under  what 
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circumstanG^  that  power  of  re-entry  should  in  each 
particular  case  be  enforced :  by  requiring  that  th^  leases 
should  always  contain  a  power  of  re-entry,  he  calls  the 
attention  of  the  successive  lessors  from  time  to  time  to 
the  subject,  whenever  the  occasion  of  leasing  should 
recur;  and  when  the  attention  of  the  lessor  is  called  to 
it,  it  is  hardly  likely,  that  he  should,  in  the  exercue 
pf  a  proper  discretions  introduce  into  his  lease  so  harsh 
and  rigorous  a  provision."    The  cases  of  WrigU  v, 
Wakeford^  Doe  d.  Mansfield  v.  Peachy  Wright  v.  Bar' 
laWf  and  Hawkins  v,  Kemp  have  been  cited  for  the 
plaintiff,   to  shew  that  where  some  specific  mode  or 
form,  or  other  precise  circumstance,  is  required,  it  must 
be  punctually  performed :  in  such  cases,  form  in  &ct  is 
substance ;  but  the  question  here  arises  on  tlie  cppstnio 
tion  of  general  words.     In  Orby  v.  Lord  Mohun  (a\ 
the  power  was  to  a  tenant  for  life,  in  possession,  to  grant 
leases  of  all  land^  anciently  demised,  reserving  the  ancient 
and  accustomed  rents,  and  of  the  other  lands,  reserving 
the  best  and  improved  rents.    According  to  the  &ir  and 
common  construction  of  that  power  it  would  require  dis- 
tinct leases,  reserving  distinct  rents,  and  the  remainder- 
man was  placed  under  incalculable  difficulties  by  the  mode 
of  leasing  there  adopted,  which  was  a  general  leasee  and 
which  the  Court  held  to  be  rather  a  delegation  tjian  an 
execution  of  the  leasing  power.     In  all  the  cases,  from 
that  of  Huntington  y.  Lord  Mountjoy  {b)  to  the  present 
time,  where  leases  have  been  set  aside  as  being  not  con- 
formable to  the  power,  there  has  been  either  a  palpable 
Ixick  or  fraud,  or  a  departure  from  some  prescribed 
form,  mode,  or  circumstance^  or  from  the  ancient  and 
accustomed  course  expressed  or  implied;  or  if  on  au 


(a)  2  Vernon^  53 1 ,  542.   5.  C.  better  reported,  3  Chan.  Rep. 
A«. {«)  AtMte,  174.  S.  C.  4  Leon.  147.  S.  0.  Godb.  17. 
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onusaoD,  it  is  sach  as  in  the  present,  where  the  Court 
ooold  not  say  whether  such  course  was  required  or  not 
In  such  a  case^  where  a  tenant  for  life  has  made  an  in- 
novatidn,  it  may  have  been  required  of  him  to  shew  that 
he  had  not  thereby  placed  the  remainder-man  under 
greater  disadvantages  than  in  former  times;  but  die 
lease  in  question  cannot  be  impugned  on  any  of  the 
above  grounds.    It  must  be  admitted  that  where  any 
tbiog  precise  is  required  by  a  power,  it  must  be  done  as 
in  Darlington  v.  Ptdteney  {a\  where  the  power  required 
an  execution  by  deed,  and  therefore  the  eitecution  of  ft 
will  was  held  not  to  be  a  compliance  with  the  power. 
Mr.  Kenyan  there  said,  and  Lord  Mansfield  afterwards 
adopted  his  argument,  that  powers  are  of  three  kinds ; 
Jnt^  naked  powers,  imaccompanied  with  any  interest,  the 
construction  of  which. has  been  very  rigid;   seconHy, 
powers  granted  to  the  donee  of  a  particular  estate,  which 
were  formerly  construed  strictly  in  fistvour  of  the  re- 
mainder-man, but  no  further,  and  of  late  taken  more 
liberally;  thirdly^  powers  reserved  by  the  donor  to  him- 
id^  which  have  always  been  taken  largely.   Of  this  latter 
class  is  the  present  power.    Lord  Mansfield  there  also 
laid,  <<  That  Courts  of  law  originaDy  compared  powers  to 
conditions  which  they  are  not  at  all  like,  and  consequently 
held  that  they  should  be  construed  stricdy,  whereas 
in  &ct  they  are  only  a  different  species  of  ownership 
and  enjoyment  of  property."    Hb  Lordship's  observa- 
tions  are  to  the  same  effect  in  Wbolssan  d.  Zouch  v., 
WooiOon  {b)y  where  the  powers  were  to  tenants  for  life; 
and  the  Sdicitor  General^  in  Hearle  v.  Greenbank  (c), 
laid,  <<  That  in  the  modification  of  esta^  Courts  of  law 
hold,  where  powers  are  oonpled  with  an  interest,  they 
may  be  rdeased  or  extinguished,  and  when  they  flow 
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d.  Jbrset       ^^^  liberally  as  parts  of  the  old  ownership  belonging 
V.  to  the  grantor  of  the  estate.''  In  Orbjf  v.  Lord  Mohun  {0)9 

it  was  said,  "  that  the  intent  was  to  give  a  power  of  leaang 
in  a  reasonable  manner,  as  leases  fell  in,  and  for  keeping 
the  estate  tenanted,  as  the  owner  of  an  estate  would  be 
supposed  to  do.^  Here  it  is  admitted,  by  the  plaintiff, 
that  the  intention  of  the  creator  of  the  power  is  to 
govern ;  but  it  is  argued  that  such  intention  is  always 
to  benefit  the  remainder-man  rather  than  the  tenant 
for  life.  But  in  Goodtitle  d.  Clarges  v.  Funu^an  Lord 
Mansfield  sal4  (6),  **  There  is  no  ground  or  reason  of 
equity  or  pdlicy,  between  the  tenant  for  life^  and  the  re- 
mainder-man, for  leaning  to  either  side."  Although  Chief 
Justice  De  Grey  in  Campbell  v.  Leach  (c),  said,  **  If 
executing  this  power  is  for  the  benefit  of  the  remainder- 
man,  it  should  receive  a  liberal  construction;  but  if  a  tenant 
for  life  invades  the  interest  of  the  remainder-man,  in  order 
to  benefit  hb  own  only,  it  should  have  another  construc- 
tion,'' it  is  not  applicable  to  this  case;  for  there  is  no 
ground  to  say  that  the  tenant  for  life  here  invaded  the 
interest  of  the  remainder-man  to  benefit  his  own.  The 
general  object  of  an  owner  of  property  in  creating  a 
leasing  power  is  the  good  management  and  benefit  of  the 
estate,  which  is  completely  for  the  benefit  of  the  re- 
mainder-man. Had  not  the  tenant  for  life  the  power  of 
granting  a  permanent  interest,  and  continuing  beyond  his 
tim^  no  capital  would  be  invested  in  extended  improve- 
ments of  the  property,  and  the  estate  Would  descend  to  the 
remainder-man,  perhaps^  barely  in  repair ;  for  the  tenant 
of  a  precarious  interest  can  feel  no  attachment  to  the 
land.    It  is  the  permanency  and  security  of  the  interest^ 

(a)  2  Vem.5ZA. (6)  2  Doi^.  573. (c)  AnMcr^  748. 
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by  renewal,  which  will  descend  to  bis  children,  that  Urges         1819. 

as  well  as  justifies  a  tenant  in  making  agricultural  im-  ^^ 

provements,  and  by  diminishing  this  security,  his  liberality      d.  Jersby 

of  spirit  is  crushed.    This  is  the  true  and  well  known  in-        ^  v- 

Smith 
terest  and  advantage  of  the  remainder*man.     To  con-^ 

strue  the  power  otherwise,  would  be  to  put  a  particular 
cotlstrttction  on  general  words,  in  violation  of  the  general 
object  for  which  such  power  was  created.  It  would  be 
&r  more  difficult  to  let  the  estate  to  a  respectable  and 
opulent  tenant,  with  a  peremptory  clause  of  re-entry, 
than  with  such  a  modified  clause  as  is  now  contended  for 
by  the  defendant.  No  man  would  risk  the  loss  of  his  pro- 
perty,  because  he  might  happen  to  omit  the  payment  of 
a  nominal  rent  on  the  very  day  on  which  it  became  due. 
Could  the  creator  of  the  power  have  considered  this 
rigprous  clause  as  the  indispensable  condition  of  a  lease, 
although  the  distrainable  property  on  the  premisesf  were 
ever  so  large?  Can  it  be  difficult  to  ascertain,  whether 
there  be  a  sufficient  distress  for  a  guinea  on  the  premises, 
while  there  is  cattle  on  the  hills  or  furniture  in  the 
house?  If  all  the  premises  be  apparently  vacant  and  de- 
serted, an  ejectment  may  be  served;  and  this,  notwith- 
standing the  possibility  of  some  distrainable  goods  being 
still  on  the  premises;  for  it  is  laid  down  in  Comyris 
Digest  {a)j  that,  **  If  a  condition  be  to  re-enter  if  no  dis- 
tress be  found,  this  shall  be  expounded  of  a  reasonable  dis- 
tress, and  therefore  if  a  locked  cupboard  remains  there, 
he  may  enter/'  The  same  construction  applies  to  a  rea- 
sonable power  of  re-entry.  A  qualified  clause  of  re-entry, 
similar  to  the  present,  appears  to  have  been  in  use  in  the 
time  of  Queen  ElizabetA,  and  may  be  found  in  Gtygg  v. 
Mqyses  (6),  and  also  in  Wood  v.  Germons  (c).  As  to 
the  possible  difficulty  arising  from  the  want  of  sufficient 

(a)  Tii.  Condition,  T.-*— (*)  Cro.  EUz.764. (c)  Cro. 

Jac.sgo,  . 
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suretiesi  that  argument  is  ^rived  firom  the  case  of  Qm 

v.  Day;  but  that  was  the  cose  of  a  lease  at  rack-rent, 
whereas,  here  the  rent  is  only  a  guinea ;  the  subject  matter 
is  therefore  wholly  different  But  the  autborf^  of  Case  Vt 
Day  is  directly  cqiposite  to  that  of  Heiiey  ▼.  jSco^  (a); 
still  the  autfaority  of  the  former  case  is  not  to  be  au- 
pugned,  as  the  subject  matter  is  ahogeCher  JSSarmt 
That  was  a  lease  for  twenty-one  years  at  rack-rent,  and 
a  vpedBc  clause  of  re*entry  was  directed,  so  tiiat  it  merely 
resemUes  the  second  clause  of  the  power  her^  as  regards 
the  rack-rents;  but  in  this  case  it  is  a  lease  for  Eves,  tbe 
rent  is  merely  nominal,  and  the  words  ef  the  power  are 
general  and  undefined.  In  a  case  of  rack-rent,  the  same 
.indulgence  should  not  be  shewn;  tfie  landhMti  does  not 
speculate  upon  improvements  on  the  estate.  The  rent 
IS  every  thing,  and  a  peremptory  power  may  be  more 
beneficial  to  the  remainder^man ;  but  in  the  case  of 
fitHninal  rents,  there  is  no  real  probability  that  the 
tenant  will  refuse  to  pay  his  rent  It  has  been  further 
objected  that  the  tenant  for  life  may  die  between  the 
day  on  which  the  rent  reserved  becomes  payable^  and 
the  period  allowed  him  before  re-entry ;  but  in  this  case 
his  executors  will  be  entitled  to  the  rent,  and  the  re- 
mainder-man can  have  no  benefit  of  the  condition  for 
non-payment  of  rent,  which  never  became  due  in  his 
time.  As  to  the  chances  of  forfeiture,  of  which  the  re- 
mainder-man is  deprived,  and  for  which  Holmes  v. 
Coghill{b)  has  been  cited,  that  case  does  not  apply  to  the 
present:  it  is  not  contended  that  the  power  is  not  to  be 
executed  in  the  manner  directed,  as  far  as  it  is  so  directed, 
but  that,  as  the  power  is  left  in  general  words,  they  are 
to  beinterpreted  according  to  the  probable  intention  of 
the  creator  of  the  power.    The  practice  of  relieving  K 


(a)  Lfiff},  316, (6)  1  Vts.  Jun.  499. 


IN  THB  rmY-WIKTH  TUM  OV  aSO.  III.  419 

tenant  from  an  ejectment  brought  on  a  clause  of  re-entry         i  b  1 9. 
for  non-payment  of  rent,  on  bringbg  the  money  into       '  ^^y^ 
Court,  and  paying  xhe  costs,  was  established  before  the      j.  Jersey 
4  G.  2.  c.  28.  SmitA  v.  Parks  (a),  Phillips  v.  Doelittle  (6).  v. 

Suppose,  therefore,  the  landlord  to  have  the  common        »*'»'''«. 
law  re-entry,  and  to  proceed  in  ejectment ;  the  Coart  will 
relieve  the  tenant  as  before,  on  payment  of  costs,  and 
the  whcde  proceeding  will  be  nugatory,  as  to  the  r^ 
covery  of  the  land.     With  respect  to  the  leasing  powefy 
there  is  a  marked  and  very  wide  distinction  between  the 
two  powers  of  leasing  for  rack,  and  at  ncHninal  rents.    In 
the  one,  a  precise  form  is  given ;  in  the  other,  there  is 
only  a  general  requisition,  which  is  sufficiently  complied 
with  by  the  clause  before  the  Court.     It  could  never 
have  been  intended,  by  the  creator  of  the  power,  that 
the  tenants  should  be  harassed  about  a  mere  nominal 
rent.    No  person  would  venture  to  put  into  a  lease^  this 
disadvantageous  clause  without  express  directions  so  to 
do,  .but  would  refer  to  the  old  leases.    The  same  leasing 
power  is  given  to  Lady  Vernon  as  to  her  husbands 
and  the  same  restriction  will  apply  in  either  case.    Hie 
power  is  to  lease  lands  then  leased  for  lives  in  possession 
or  reversion,  her  father  being  at  that  time  dead.    She 
did  not  intend  to  treat  the  old  tenants  in  the  rigorous 
maimer  now  contended  for.    She  directed  the  ancient 
and  accustomed  rents,  dudes,  and  services,  or  as  great 
or  beneficial  rents,  to  be  reserved.    She,  therefore,  did 
not  mean  that  they  should  be  accompanied  by  any  con- 
dition to  make  them  objectionable  to  the  tenants.    She 
then  excepted  heriots,  which  might  be  varied  at  dis- 
cretion ;   but  if  the  general  words  of  the  power  as  to 
those,    necessarily  mark  a   discretion,   there  was  no 
occasion  fi>r  her  to  express  it  farther.    But  it  is  said 


(a)  10  Mod.  883.--— -(«)  8  Mod.  345. 
VOL.  111.  F  F 
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that  Lady  Vernon  intended  to  make  an  alteration  in  the 
old  clause  of  re-entry.     Then  why  did  she  not  express 
it  as  she  did,  where. she  deviated^  as  to  heriots,  from 
the  old  and  accustomed  course?    It  must  be  taken 
by  the   power,    either   that    Lady    Femon   left    the 
matter  generally  and  indefinitely,  and  by  her  general 
expressions  left  a  discretion  to  insert  any  reasonable 
clause  of  re-entry  with  reference  to  the  subject-matter, 
or,  as  she  directed  no  variation,  and  required  the  ancient 
and  accustomed  rents  only  to  be  reserved,  it  may  fairly 
be  presumed,  that  she  intended  also  the  ancient  and  ac- 
customed clause  of  re-entry  to  accompany  them.    In- 
dependently of  the  construction  of  the  power,  the  finding  . 
of  the  jury  must  now  be  resorted  to.    If  the  construction 
imports  that  there  is  to  be  a  reasonable  power  of  re- 
entry, what  can  be  so  reasonable  as  that  which  was 
always    usual   and    accustomed?     If  the  accustomed 
clause    was   intended,   such    clause  must   be    proved 
to  be  that  used  by  a  reference  to  the  former  leases. 
The  evidence  of  these  leases  was  admissible  to  shew 
what  was  usual,  though  they  might  not  be  received  to 
shew  what  was  reasonable.     It  was  so  offered,  and  so 
received,  not  to  shew  the  construction  of  reasonableness, 
and  therefore  the  cases  of  Iggulden  v.  May,  Cooke  v. 
Bootkf  and  others,  which  go  to  prove  that  the  construction 
of  a  deed  is  not  to  be  gathered  firom  the  acts  of  the  parties, 
have  no  application.    As  to  the  sweeping  or  general 
clause  at  the  end  of  the  leasee  it  has  clearly  words  suf- 
ficient to  embrace  the  non-payment  of  rent;  but  it  is 
sidd  that  the  latter  clause  can  have  no  operation,  as 
being  repugnant  to  the  first  or  special  one.     But  in 
Sheppard^s  Touchstone  (a)  it  is  laid  down  as  a  rule, 
that  if  there  be  two  clauses  of  a  deed  repugnant  to  each 


{a)  Page  ^ 
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other,  the  first  shall  be  received  and  the  last  rgected,  ex«  18 19. 

cept  there  be  some  special  reason  to  the  contrary.   What  ^T^ 

more  special  reason  to  the  contrary  can  there  be,  than      j,  Jersey 
that  res  magis  vakat  quam  pereai  ?     The  maxim,  ge-  v* 

nercdis  clausula  rum  porrigUur  ad  ea  qtue  anted  sunt  wiTir. 

oomprehensa^  does  not  apply  to  this  part  of  the  case,  as 
it  presupposes  the  existence  of  a  valid  and  operative 
special  clause  providing  for  the  subject-matter;  whereaSi 
it  is  contended  in  this  case  by  the  plaintiff,  that  the  first 
clause  is  null  and  void,  and  that  the  remainder-man  is  not 
bound  by  it  in  the  slightest  degree ;  if  so,  it  can  have  no 
operation  to  exclude  the  second  clause.     So  here,  the 
maxim  "  Expresswnfacit  cessare  taciturn**  does  not  apply. 
Where  a  contract  is  valid  and  available  m  law  it  may  do 
so,  but  where  an  express  contract  is  unavailable  between 
the  parties,  as  for  want  of  compliance  with  the  stamp  laws, 
an  implied  contract  may  be  resorted  to,  and  the  party 
may  recover  on  a  quantum  meruit.     Tyte  v.  Jones  (a). 
Should   the  remainder-man  enter  under  the  general 
clause  for  non-payment  of  rent,  the  tenant,  by  setting 
up  the  first  clause  as  repugnant  to  it,  would,  accord- 
ing to  the  plainti£^  vacate  his  lease.     If  so,  to  avoid 
that  evil  he  must  necessarily  submit  to  the  general  clause ; 
because  then  he  may  save  his  possession  by  bringing  his 
rent  into  Court,  and  staying  the  ejectment.    It  is  said  that 
the  plaintiff  has  not  the  common  law  right  of  re-entry, 
but  must  proceed  under  the  statute  4  Geo*  2.  c.  28. ;  but 
if  the  special  clause  applies  to  the  mode  of  proceeding 
under  that  statute^  the  general  clause,  which  contains 
no  qualification,  must  apply  to  that  at  common  law,  and 
the  Court  will  give  effect  to  both  clauses,  by  construing 
the  one  with  reference  to  the  statute,  and  the  other  as  con- 
nected with  the  common  law,  and  thus  the  whole  of  the 

(a)  1  EasU  58.  n. 
F  f2  • 
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deed,  and  every  part  of  it,  will  have  the  greatest  posnbte 
efiect  given  to  it  (a).  So  Lord  Mansfield  in  Pugh  v.  tht 
Duke  qf  Leeds  (6),  in  deciding  on  the  word  frcm  in  the 
lease,  said,  that  <<  It  should  be  so  construed  as  to  make  it 
oonformable  to  the  power,  and  that  the  parties  to  a 
leasee  under  a  power  as  that  was,  necessarily  understood 
it  in  that  sense  which  made  the  deed  eflfectuaL''  The 
inconsistency  in  this  case  between  the  general  and 
apecial  clauses  is  not  greater  than  in  Roe  d.  Goadg  v. 
Pajfne  {c\  between  a  covenant  to  repair  generally, 
during  the  term,  and  afterwards  a  special  covenant  to 
repair  within  three  months  after  notice.  The  landlord 
there  i«>«ntered  after  notice,  and  before  the  expiration 
of  three  months,  and  it  was  held  good.  The  meaning 
of  a  sweeping  clause  generally  is,  that  if  any  particular 
matter  be  omitted,  or  not  effectually  provided  for,  such 
clause  may  take  up  the  subject  and  remedy  the  omission. 
But  it  will  not  be  necessary  in  this  case  to  decide  on  the 
latter  clause,  the  former  being  a  full  compliance  widi  the 
power.  The  question  must  be  decided  on  general  views 
of  the  subject,  on  the  intention  of  an  owner  of  an  estate 
consulting  the  probable  and  solid  advantages  of  the  pro- 
perty, as  well  as  the  fiiir  and  liberal  treatment  of  the 
tenant  For  these  reasons,  the  lease  is  clearly  a  perfect 
compliance  with  the  power,  and  the  defisndant  is  entided 
to  judgment. 


Mr.  Jervisj  in  rq>ly. — The  argument  for  the  plaintiff 
rests  on  two  points ;  Jbrst^  that  the  leasing  power  required 
anafasolute  power  of  re-entry  in  the  lease,  unlimited,  ab- 
aolttte^  and  general  as  to  time^  and  undogged  with  any 
condition;  and,  secondly^  that  the  lease  in  question  gave 


(a)  Sheppard'i  Touchstone,  page  87. (4)   Cotep.  725. 
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no  absolute  power  of  re-entry.    One  or  other  of  these 
propositions  the  defendant  must  satisfactorily  deny :  he 
has  pkced  his  main  reliance  on  the  denial  of  the  firstt 
and  adverted  but  slightly  to'  the  last    The  leasing  power 
ufrst  construed  by  the  defendant  as  not  requiring  an 
absolute  power  of  re-entry;  and^  secondly^  it  is  con« 
tended  that  the  lease  does,  contain  such  absolute  power 
re-entry,  which  is  to  be  found  in  the  second  branch 
of  the  proviso  for  re-entry.    There  are  certainly  two 
powers  of  re-oitry  in  that  proviso;  the  first  condidooal^ 
beiog  a  right  of  re-entiy  in  the  event  of  the  rent  being 
in  arrear  fifteen  days,  and  no  sufficient  distress  upon 
the  premises, — whereas  the  leasing  power  required  an  ab- 
lolate  right :  there  is  also  a  general  power  of  re-entry  in 
the  subsequent  part  of  the  same  proviso,  in  de&ult  of 
the  performance  of  any  of  the  covenants  in  the  lease. 
On  adverting  to  the  former  part  of  the  lease^  it  is  true 
that  there  is  a  covenant  on  the  part  of  the  toiant  for 
the  payment  of  rent  at  certain  days; — ^and  it  has  been 
contended  for  the  defendant,  that  had  it  not  been  for 
the  former  part  of  the  proviso^  the  latter  alone  would 
have  satiafied  the  leasing  power,  because  it  would  have 
applied  to   the  covenant  for  payment  of  rent,   and 
authorized  a  re-entry  on  non-{>ayment  of  rent  cm  the 
day.    It  has  also  been  farther  contended,  that  as  to 
the  last  of  these  provisoes,  the  landlord  may  demand 
the  rent   on   the  day  on  which  it  became  payable^ 
widi  the  formalities  of  the  common  law;  and  that  if 
it  be  not  paid  on  the  last  moment  of  the  di^,  he  has  a 
right  to  bring  an  gectment,  notwithstanding  the  fifteen 
days  aro  not  opired,  and  notwithstanding  there  is  a 
sufficiency  of  distress  on  the  premises.    And  in  order  to 
give  effect  to  the  first,  it  is  said  that  in  case  the  land- 
lord may  have  omitted  to  make  his  demand  on  the  day, 
so  as  to  entitle  him  to  an  ejectment  at  the  common  lawy 
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founded  on  such  demand,  yet  he  may  have  recourse  to 
the  former  proviso  for  re-entry,  and  he  may  then,  at  the 
expiration  of  fifteen  days,  if  there  be  no  sufficient  distress 
upon  the  premises,  maintain  his  ejectment  upon  that  part 
of  the  proviso.    It  is  true  he  might  do  that,  even  if  the 
former  part  of  the  proviso  had  not  existed,  because  he 
might  bring  his  ejectment  before  the  fifteen  days  had  ex- 
pired by  the  4  Geo.  2.  c.  28.  (a).    The  case  of  Boe  d. 
Goatly  v.  Paine  {b)  is  an  express  authorify  against  the 
defendant;  for,  by  considering  the  principles  by  which 
written  instruments  are  to  be  construed,  and  which  are 
applicable  to  this  case,  it  will  be  found  the  most  general 
rule  is,  that  the  intention  of  the  parties,  to  be  gathered 
from  the  words  of  the  instrument  itself,  is  to  prevail :  all 
other  rules  are  subsidiary  to  that    Another  rule  is,  that 
if  there  be  two  inconsistent  clauses  in  a  deed,  the  first  is 
to  prevail,  and  the  last  to  be  rejected ;  tliis  is  rather  a 
rule  of  convenience  and  of  necessity  than  a  rule  founded 
on  any  substantial  reasoning.    The  next  rule  b  that  laid 
down  in  AUham*8  case  (c),  "  Generalis  clausula  nanpor- 
rigitur  ad  ea  qua  anted  specialitir  sunt  ccmprehensa^ 
This  rule  is  applicable  generally,  and  may  so  apply  to 
this;  and  Lord  Coke  said,  *^  If  the  general  words  should 
stand  without  any  qualification,  then  the  special  words 
would  be  altogether  vain  and  of  no  eflfect;"  and  again, 
<<  where  a  deed  speaks  by  general  words,  and  afterwards 
descends  to  special  words,  if  the  special  words  agree  to 
the  general  words,  the  deed  shall  be  intended  according 
to  the  special  words."    The  reason  on  which  this  rule  is 
founded  is,  that  in  using  general  words  the  attention 
is  not  necessarily  drawn  to  every  individual  meaning 
they  comprehend;    but   in   using   special  words   the 


(ff)  4G.a.r.a8.«.2.- 
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pardcttlar  subject  to  which  they  apply  must  be  con- 
templated. In  Butler  v.  Duncomb  (a),  another  rule  was 
laid  down  by  Lord  Chancellor  Parker^  who  there  said, 
**  Sardy  it  is  a  rule  both  in  law  and  equity,  so  to  con- 
strue the  whole  deed  or  will,  as  that  every  clause  should 
have  its  efiect^  If  the  Court  by  any  possibility  can  con- 
strue the  subsequent  part  of  thb  latter  clause^  as  contain- 
ing a  power  of  re-entry,  it  will  nullify  and  give  no  effect 
to  the  preceding  clause.  The  reason  of  that  rule  is, 
that  it  was  improbable  that  any  part  of  a  deed  was  in- 
tended by  the  parties  to  be  wholly  inoperative.  All 
Uiose  rules,  therefore,  shew  that  the  defendant's  con- 
struction of  this  lease  is  altogether  inconsistent  Is  it 
likely  that  a  lessor,  intending  to  secure  to  himself  an 
absolute  power  of  re-entry  for  non-payment  of  rent,  in 
addition  to  the  conditional  power  of  re-entry  therein- 
before contained,  should  attempt  to  express  this  by  a 
clause,  in  which  the  word  rent  does  not  at  all  occur? 
The  word  <<  reservations"  might  be  sufficient  to  include 
rent,  but  it  equally  applies  to  many  other  things  besides 
rent,  such  as  services,  and  the  like.  The  principle 
on  which  the  decision  in  Boe  d.  Goatly  v.  Paine  pro- 
ceeded, was  the  necessity  of  giving  effect  to  distinct 
and  independent  clauses;  and  in  that  case  the  proviso 
for  re-entry  could  have  no  efiect  at  all,  unless  it 
were  held,  that  the  party  had  a  right  to  recover  on 
that  clause.  Lord  EUenborough  there  said,  '<  The 
indenture  contains  a  general  covenant  to  keep  the 
premiaes  in  repair.  By  breach  of  this,  the  lease  was 
forfeited,  and  the  notice  was  no  waiver  of  the  forfeiture." 
These  then  were  two  distinct  and  independent  cove- 
nants, and  the  only  thing  to  be  looked  to,  was  the  in- 
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1819*         tcntion  of  the  partiefl  so  as  to  give  eflfect  to  both.— 
"-^^  If  Loid  EUenbaraugk  had  not  given  effect  to  the  fint 

d.  JbiTbey      clause,  it  would  have  been  rendered  of  no  eflfect  at  all: 
V.  for  it  would  have  been  restricted  by  the  subsequent 

^^*^"*        covenant,  and  the  landlord  must  have  waited  three 
months,  before  he  brought  his  ejectment.     So  here,  the 
lessor  would  have  been  unable  to  do  any  thing  under 
the  special,  If  the  general  clause  were  permitted  to  pre- 
vaiL    In  order  to  maintain  that  this  part  of  the  proviso, 
«  or  if  any  default  shall  be  by  them  the  said  Charks 
Smith  and  Hen^  Smithy  their  executors,"  &c.,  was  con- 
sistent  with  the  former  part  of  the  power,  the  fifth 
rule  in  Sheppard*s  Touchstone  {a)  was  mainly  relied  on 
when  this  case  was  argued  in  the  Court  of  Kin^s  Benck^ 
viz. — <<  That  the  construction  be  such  as  the  whole  deed 
and  every  part  of  it  may  take  eflfect,  and  as  much  eflfect  u 
may  be  to  that  purpose  for  which  it  is  mode,  so  as  when 
the  deed  cannot  take  effect  according  to  the  letter,  it  be 
construed  so  as  it  may  take  some  eflfect  or  other.    Verba 
debent  inteUigi  am  effectu.    Et  benignifaciendije  sunt  in- 
terpretationeSy  ut  res  magis  valeat  q^iam  pereat.^^    But 
Mr.  Justice  Bayley  observed,  that  it  was  there  added,  by 
the  sixth  rule,  *^  tliat  (A)  all  the  words  of  the  deed  in  con- 
struction be  taken  most  strongly  against  him  that  doth 
speak  them,  and  most  in  advantage  of  the  other  party, 
"eerba  chartarumfortiis  accipiuntur  cofthri  proferentem^  et 
qualibet  concessio  fortissime  contra  donatorem  interpret 
tanda  est**  That  applies  strongly  to  the  present  case ;  for 
here  Is  a  concession  made  to  the  tenant.    A  rule  is  laid 
down  in  Bacon* s  Abridgment  (c),  that  *<  Grants  are  to  be 
construed  according  to  the  intention  of  the  parties,  and  if 
there  appears  any  doubt  or  repugnancy  in  the  words, 

(a)  Page  87. (6)  Ilnd.^^^{p)  Bac.  Abr.  tit.  Grant.  I. 
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such  construction  is  to  be  made  as  is  most  st^rong  against         |g|^^ 
the  grantor."    That  rule  is  applicable  to  the  lessor  here^  *^^^ 

because  he  is  presumed  to  have  received  a  valuable  con-      ,    ,  "" 
siJeradon  for  what  he  parted  with.     As  to  the  rule  (a),  v. 

"diat  if  there  be  two  clauses  or  parts  of  a  deed  re-  Smith. 
pugnant  the  one  to  the  other,  the  first  part  shall  be  re- 
ceived, and  the  latter  rejected,  except  there  be  some 
special  reason  to  the  contrary,"  the  reason  must  ap- 
pear upon  the  face  of  the  instrument  itself.  The  case  of 
PugA  V.  The  Duke  of  Leeds  (6)  has  been  cited  for  the 
defendant,  where  in  consequence  of  the  rule  ut  res  magis 
valeat  quam  pereat^  the  Court  held  that  the  word 
^^from**  may,  in  the  vulgar  sense,  and  even  in  the  strictest 
propriety  of  language,  mean  either  inclusive  or  exclusive; 
but  that  decision  has  caused  great  dissatisfaction.  Boe 
d.  Goally  v.  Paitie^  only  decided,  ihat  a  lease  might  con- 
tain a  general  proviso  of  re-entry  on  a  breach  of  cove* 
naot  to  repair,  and  also,  a  distinct  covenant  to  repair 
after  three  months'  notice.  In  Horsfall  v.  Testar  (c)| 
tlie  question  was,  whether  the  words  omitted  were  part 
of  the  covenant,  and  that  case  was  decided,  on  a  variance. 
Tbe  cases  of  Hope  v.  Stephenson  {d\  and  Wood  v. 
Day  (e),  merely  shew  that  covenants  apparently  incon- 
fiistent  may  stand  to  give  the  whole  deed  effect.  In 
Duppa  V.  Majfo  {/)  it  is  said,  "  where  there  is  a  con- 
dition of  re-entry  reserved  for  non-payment  of  rent»  » 
several  things  are  required  by  the  common  law  to  be 
previously  done  by  the  reversioner,  to  entitle  him  to 
le-enter;  Jirst,  there  must  be  a  demand  of  the  rent; 
ucondljff  the  demand  must  be  of  the  precise  rent  due,  for 
if  he  demands  a  penny  more  or  less  it  will  be  ill;  thirdly^ 


(a)    Skeppard's   Toucht.  63. (A)   Cwper.  714.—— 

(c)    I  Moore,  tg.  S.  C.  7  I'annt,  385 {d)  3  Bos.  and 

Pul.  565. (e)  I  Moore,' 3S9.  S.  C.  7  Taunt.  b46, 

(/)  1  ITffif.  Sound.  287*  n.  16. 
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it  must  be  made  precisely  upon  the  day  when  the  rent  is 
diie  and  payable  by  the  lease  to  save  the  forfdttf  re,  as 
where  the  proviso  is,  '<  that  if  the  rent  shall  be  behind 
and  unpaid  by  the  space  of  thirty  or  any  other  number 
of  days  after  the  days  of  payment,  it  shall  be  lawful  for 
the  lessor  to  re-enter,  *^  a  demand  must  be  made  on  the 
thirtieth  or  other  last  day  {a)y*  not  on  the  day  when  the 
rent  is  reserved,  because  this  is  an  extension  of  the  time^ 
not  for  the  payment  of  the  money,  but  to  prevent  a  for« 
feiture.    If,  therefore,  the  proceeding  in  the  present  case 
is  at  common  law,  it  must  be  founded  upon  the  former 
part  of  the  proviso,  which  gives  a  conditional  right  of  re- 
entry, and  the  demand  must  be  made  on  the  fifteenth  day, 
otherwise  no  effect  at  all  would  be  given  to  that  part  of 
the  proviso;  because,  if  the  demand  is  made  on  the  Jrst 
day,  it  is  inconsistent,  because  the  tenant  is  told  he  has 
fifteen  daysr  he  is  deluded  and  deceived  into  a  forfeiture, 
if  there  can  be  a  forfeiture  under  the  second  clause.  These 
clauses  may  therefore  well  stand  together ;  but  if  they 
cannot^  and  the  word  reservations  should  be  construed  to 
mean  renij  then  the  last  clause  will  be  rgected,  and  the 
first  will  be  the  only  clause  on  which  re-entry  can  be 
sustained.     There  are  many  leases  where  there  is  a 
conditional  power  of  re-entry,  and  a  general  power  of 
re-entry  at  the  last;  but  an  ejectment  has  never  been 
brought  on   the  latter.     It  has  been  contended  for 
the  defendant,  that  no  inconvenience  existed  here,  and 
that  no  additional  proof  would  be  required;   but  in 
Bees  V.  King  {b),  the  party  fiuled  in  his  ejectment^ 
because  he  had  not  proved,  that  he  had  searched  every 
part  of  the  premises  for  a  distress.     The  case  cited  from 
Ccfmjjfis  Digest  has  no  application  to  this  point,  because 
in  that  case  there  was  a  search,  and  there  was,  in  a 


(a)  Co.  IMt  20% 


-(6)  Forrest.  19. 
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locked  sp  cupboard,  propa^  sufficient  to  cover  the         1819. 
distrets.    Casee  v.  Day  is  not  to  be  distinguished  from  ^^^ 

the  present  case,   while  that  of  Jones  d.   Cooper  v.       d.j£RsxY 
Vemejf  (a)  is  wholly  so.    The  question  there  was  upon  '^• 

B  power  of  granting  building  leases  with  proviso  of 
re-entiy :  the  lease  was  merely  a  lease  of  an  old  house 
with  covenant  to  repair,  and  a  proviso  of  re-entry  for 
non-payment  of  the  rent  for  forty-two  days:  and  that 
case  was  dedded  on  the  point  that  it  was  not  a  build- 
ing lease.  In  TTiompson  v.  Lady  LansAey  (i),  Lord 
Chirf  Justice  EUim^  speaking  of  the  rule  laid  down 
in  Eose  v.  BartleHj  said,  "  I  think  it  better  to  over-rule 
it  altogether,  which  I  must  not  do,  than  to  deny  to  it  its 
effect  upon  grounds  which  do  not  completely  satisfy  my 
mind  as  solid  and  safe  grounds  of  distincticm."  If  the 
judgment  of  the  Court  of  Kir^s  Bench  be  not  recdved 
in  this  case,  that  in  Coxe  v.  Day,  recognized  in  Doe  d. 
Faughan  y.  Meyler  {c\  cannot  be  law,  and  must  con- 
sequently be  over-ruled. 

Cur  Adv.  Vtdt. 

May  22d,  1819.— On  this  day  the  Judges  being 
divided  in  opinion,  delivered  then- judgments  seriatim^ 
as  follows: — * 

Mr.  Baron  Garrow.— This  case  is  brought  before  the 
Court  on  a  writ  of  error,  to  reverse  the  judgment  pro- 
nounced  by  the  Court  of  Kin^s  Bench ;  and  the  question 
arises  m  consequence  of  a  deed  of  settlement  of  the  2d  day 
iXMy,  in  the  year  1757,  made  upon  the  marriage  of  Mr, 

(fl)  WiUei,  169- W  a  ^*»-  ^^  ^^  **®- W  * 

Mauie  and  SeL  276. 


*  Mr.  Justice  Richardson  having  been  originally  engaged 
as  counsel  in  the  cause,  abstained  from  expressing  his  senU- 
ments. 
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1 8  V  9.  Vernon^  afterwards  Lord  Vemariy  with  Lady  Louisa  Bar- 

^f^  bora  Mansel,  and  upon  a  power  of  leasing,  which  was 

d.  Jersey      granted  by  that  settlement     The  question  is,  whether 
V.  a  lease,  which  was  afterwards  granted  by  Lord  Vcnum^ 

whilst  he  was  in  po9se8sion  of  the  estate,  and  entitled  to 
it  for  his  life^  to  the  defendant  Mr.  Smithy  and  another 
who  is  since  dead,  for  their  lives,  is  a  good  execution  of 
the  leasing  power,  or  whether  it  is  not  in  conformity  to 
it:  for  if  not  in  conformity  to  it,  then  the  lease  is  void, 
and  this  judgment  ought  to  be  reversed ;  but  if  it  is  a 
good  execution  of  the  leasing  power,  then  the  judgment 
pronounced  by  the  Court  of  Kin^i  Bench  ought  to  be 
affirmed.  The  settlement  under  which  this  question 
arises  provides  for  several  estates,  which  were  to  pasiy 
according  to  the  limitations  of  the  settlement,  to  those 
who  should  be  entitled  to  them  for  life  in  succession; 
and  it  provides  for  different  sorts  of  estates ;  for  estates 
which  had  been  formerly  let  upon  leases  for  years  abso- 
lute, and  estates  which  were  let  for  long  terms  of  yean, 
determinable  upon  lives ;  and  it  respects  other  property 
entirely  out  of  the  present  question,  namely  the  mining 
property  belonging  to  this  family;  and  it  is  observable, 
that,  with  respect  to  the  leasing  power,  and  the  re- 
strictions to  be  contained  in  leases  to  be  executed  under 
the  power,  the  terms  are  different,  as  applicable  to  the 
two  species  of  property  to  which  I  have  referred. 
Where  there  is  a  lease  granted  for  a  term  of  years 
absolute,  whereon,  there  is  a  rent  reserved,  which  must 
be  supposed  to  be  equivalent  to  the  value  of  the  estate 
in  the  hands  of  the  tenant,  it  is  required,  that  all  such 
leases  shall  contain  a  power  to  re-enter,  in  case  the  r^t 
reserved  shall  be  in  arrear  for  the  space  of  eigfat-and* 
twenty  days  after  it  shall  become  due.  With  respect  to 
the  property,  whereof  the  land  sought  to  be  recovered 
by  the  present  gectment  is  a  part,  and  which  had  been 
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formerly  demised  for  long  terms  of  years  determinable 
upon  livef,  it  is  proTided,  that  in  order  to  make  it  a 
good  lease  under  the  terms  of  the  power,  there  shall  be 
contained  in  the  lei^se  a  power  of  re-entry  for  non-pay- 
ment of  rent :  but  in  this  leasing  power  no  time  is  specified, 
either  by  way  of  indulgence  to  the  tenant  as  to  the  pay* 
meni  of  it,  nor  are  any  other  terms  required  by  the  per*^ 
son,  who  from  time  to  time  shall  be  in  possession  of  the 
estate^  than  that  he  shall  insert  in  it  a  power  to  resume 
the  possession  of  the  estate  for  non-payment  of  rent.  It 
has  been  strongly  insisted  before  the  Court,  Uiat  we  are 
to  onderstand  the  object  of  the  creator  of  the  power  to 
have  been,  to  take  care  of  the  interest  of  the  reversioner. 
I  agree  to  that  argument,  that  it  is  one  of  the  objects 
of  the  grantor  to  take  care  of  the  interest  of  the  rever- 
sioner; but,  in  the  mean  time,  it  is  equally  his  object  to 
take  care  of  the  interest  of  the  tenant  for  life,  and  to 
make  the  estate  in  the  bands  of  the  tenants,  whoever 
they  should  be^  a  beneficial  estate;  and  to  impose  such 
terms  as  to  the  manner,  in  which  it  was  to  be  holden 
onder  those,  who  from  time  to  time  should  have  power 
to  grant  it,  as  would  be  most  beneficial,  and  if  bene- 
ficial to  the  tenant  for  life,  would  be  equally  beneficial 
to  the  reversicMier,  and  so,  converting  the  terms,  if 
beneficial  to  the  reversioner,  it  will  in  the  mean  time 
be  beneficial  to  the  tenant  for  life.  The  lease  granted 
by  Liord  Vernon  to  the  defendant  and  his  deceased 
rdation  contains  a  clause  not  for  re-entry,  if  the  rent 
shall  be  in  arrear  twenty-eight  days^  but  if  the  rent 
shall  be  unpaid  for  the  term  of  fifteen  days,  and  if 
there  shall  be  no  suflScient  distress  upon  the  premises 
to  satisfy  that  rent;  and  the  question  is,  whether  this 
is  m  good  execution  of  the  power,  or  in  other  words^ 
wbedier  this  is  such  a  power  of  re-entry  aa  was  required 
hy  the  cicator  of  tbe  aettkment?  It  is  obsarrable  duU . 
th9  crtalor  of  tilt  power,  as  tlw  «{umiim  ia  m  a  Oo«l 
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1819*  of  Jutdce,  or  according  to  the  real  fact,  the  advner  of 

)r^  the  creator  of  the  power,  knew  how  to  make  distinctioiis 

d.  Jbbsbt  ^  ^  ^^®  power  of  re-entry ;  and  in  this  case,  where  the 
^1^  rent  reserved  is  of  the  most  valuable  description,  there 
the  creator  of  the  power  only  requires  of  those^  who 
shall  come  in  succession  into  the  possession  of  this 
estate  as  tenants  for  life,  that  they  shall,  for  the  pre- 
servati<m  of  this  estate  in  its  most  beneficial  form  and 
extent,  for  those  who  shall  be  from  time  to  time  in- 
terested as  reversioners,  insert  a  provision,  that  if  the 
valuable  rent  reserved  on  leases  for  years  absolute 
shall  not  be  paid  for  twentj'-eight  days,  then  there 
shall  be  a  right  to  enter  at  the  expiration  of  that  time. 
In  the  case  of  the  render  of  two  pounds  a  year  and  s 
couple  of  fat  capons,  or  eighteen-pence  at  the  option 
of  the  lessor,  it  is  now  insbted  that  the  power  of  re- 
entry should  be  altogether  absolute  and  unconditional, 
and  that  at  the  first  moment,  when  the  day  has  expired 
on  which  the  money  is  demandable,  the  power  of  re- 
entry is  to  attach,  and  enable  the  reversioner,  at  that 
moment,  to  turn  the  person  out,  who,  upon  a  valuable 
lease  for  years  determinable  upon  lives,  should  have 
permitted  the  clock  to  make  its  round,  before  he  had 
paid  his  sum  of  two  pounds.  If  the  creator  of  the  power 
had  said  it  shall  be  a  power  to  re-enter  at  the  moment 
on  which  the  rent  is  due  and  not  paid  or  tendered,  I 
admit  the  argument,  which  was  strongly  pressed  upon 
the  Court,  that  we  cannot  alter,  but  must  execute 
it ;  and  if  the  creator  of  the  power  had  inserted 
thftt  special  condition,  I  should  not  have  thought  that 
we  could  depart  firom  it,  and  make  another  power:  we 
are  to  see^  whether,  in  foot,  the  power  has  been  com- 
plied with  or  not  Now  the  terms  of  the  oondidon  in 
the  settlement  are»  that  there  shall  be  contained  in  die 
leases  a  j^wer  of  re-entry  on  non-payment  of  rent  .It 
there  not  in  the  lease  granted  to  the  defendant  a  power 
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of  re-entry  on  non-payment  of  rent?  There  is;  bat  it  is         1819. 
stated,  and,  I  admit,  with  very  considerable  force  (for  I  j^ 

by  no  means  undervalue  the  strength  of  the  arguments      d.  Jbrsbt 
against  the  opinion  to  which  I  have  found  myself  bound  ^' 

to  come^  and  I  respect  the  opinions  and  the  great  au- 
thority of  those  whom  I  know  to  differ  from  me),  that 
this  is  not  such  a  compliance  with  the  power  as  the  re- 
versioner has  a  right  to  expect  that  the  lessor  should 
have  made;  for  he  has  clogged  the  dause  of  re-entry 
with  a  delay  of  fifteen  days ;  he  has  clogged  it,  too^  with 
the  necessity  of  seeing  that  there  is  no  sufficient  distress 
upon  the  premises.  The  answer  to  that  is  (and  we 
must  look  at  this  according  to  the  experience  which 
mankind  have  upon  such  subjects),  that  this  event  is  not 
to  be  looked  for  in  the  common  occurrences  of  life^  and 
probably  was  not  at  all  looked  for  by  the  creator  of  the 
setdement,  that  a  rent  of  two  pounds  a  year  upon  a 
valuable  lease  for  life  shall  be  either  unpaid  or  not 
secured  by  a  sufficient  distress  upon  the  premises,  so  as 
to  make  it  an  important  condition  against  the  interest 
of  the  reversioner,  or  against  those  entitled  to  the  estate. 
Without,  therefore,  taking  up  more  of  the  time  of  the 
Court,  it  appears  to  me,  that  this,  being  a  clause  of  re* 
entry  for  the  non-payment  of  rent  giving  to  the  person^ 
Co  whom  the  rent  is  to  be  reserved,  a  power  of  ro-enter- 
ing^  if  fifteen  days  shall  elapse  without  the  payment^ 
and  if  there  shall  be  no  means  of  satisfying  him  by 
distress  upon  the  premis^  is  a  satis&ction  of  the  re» 
qaisition,  which  requires  only  that  there  shall  be  a 
power  of  re-entry  for  the  non-payment  of  rent  I^ 
perhaps,  should  have  done  better  i^  concurring  as  I 
do  in  the  judgment  delivered  by  a  great  man,  now  no 
more  (a),  who  delivered  the  opmion  of  the  CoartoSKui^M 

{n)  The  late  Lord  Chief  Justice  Mansfield. 


Smiiu. 
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IStg.      .  Benek^  I  hnd  read  the  judgment  delivered  by  him  on 
^T^  that  occasion,  but  it  might  have  appeared  that  I  had 

d.  JBKS£y      not  token  so  much  pains  to  make  myself  master  of  the 
V*  case  as  i  ought  to  have  done.     I  have,  probably,  in  d^ 

livering  what  I  have  said,  weakened  the  effect  of  that, 
which  fell  from  that  high  and  great  authority.  My  opi- 
nion is,  that  the  judgment  of  the  Court  of  Kin^s  Bench 
ought  to  be  affirmed.  I  have  as  yet  omitted  the  second 
question,  whether  certain  leases  were  properly  admitted 
in  evidence:  but  if  I  am  right  in  the  opinion  I  have  formed, 
tliat  the  leasing  power  has  been  complied  with  by  tliere 
being  a  reasonable  clause  of  re-entry,  1  think  it  folbws, 
that  the  persons  who,  from  time  to  time,  were  in  pos- 
session of  the  estate^  and  were  to  make  leases  under  the 
power,  were  well  warranted  and  invited  by  the  state  of 
their  property,  to  look  at  the  antecedent  leases  which 
bad  been  granted  of  similar  property  by  those  who  had 
gone  before  them ;  and  that,  therefore,  if  they  were  at 
liberty  to  do  so^  it  was  properly  submitted  to  the  con- 
sideradon  of  the  Jury,  whether  the  lease  now  in  question 
were  a  good  execution  of  the  power  in  the  settlement 

Mr.  Justice  Burrough. — The  question  in  this  case 
arises  on  a  special  verdict  We  have  to  decide,  whether 
A  lease  made  by  a  tenant  for  life,  under  a  setdement 
made  in  consideration  of  marriage,  is  valid  or  not  To 
render  this  lease  valid,  it  must  be  shewn  to  be  conform- 
able to  the  power  contained  in  tins  settlement  In  order 
to  give  an  intelligible  opinion  on  this  question,  I  find  it 
necessary  to  state  the  words  of  the  power  as  set  out  in 
the  special  verdict ;  because  many  observations  arise  on 
those  words,  which  in  my  judgment,  are  decisive  of  the 
question.  After  the  declarations  of  the  uses  of  the 
settlement,  the  power  is  thus  introduced :  '<  Provided 
always^  aad  it  is  hereby  further  declared  and  agreed  by 
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and  between  the  said  parties  to  these  presents,  that  it  IB  19. 

shall  and  may  be  lawful  to  and  for  the  said  George  Ve-  D^^ 

naUes  Vernon  the  younger,  andZiOUisa  Barbara  Mansely       d,  Jersst 
his  intended  wife,  from  time  to  time  during  their  re-         qJ^'^^ 
spective  lives,  when  and  as  they  shall  respectively  be  in 
possession  of,  or  entitled  to  the  perception  of  the  rents    * 
and  profits  of  the  manors,  messuages,  lands,  tenements, 
and  hereditaments,   so  limited  to  them  for  their  re- 
spective lives  as  aforesaid,  by  indenture  or  indentures, 
under  their  respective  hands  and  seals,  attested  by  two . 
or  more  credible  witnesses,  to  demise,  lease,  or  grant, 
such  part  or  parts  of  the  said  manors,  messuages,  &c., 
or  parts  or  shares  thereof,   whereof  they  shall  be  in 
possession,  or  entitled  to  the  perception  of  the  rents 
and  profits  as  aforesaid,  as  now  are  leased  for  life  or 
lives,  or  for  years  determinable  on  the  dropping  of 
a  life  or  lives,  to  any  person  or  persons  in  possession 
or  reversion,   for  one^  two,  or  three  lives,  or  for  any 
number  of  years  detemtfnable  on  the  dropping  of  one, 
two,  or  three  lives."    Then  follow  the  restrictive  clauses; 
amongst  which  are  the  following:    <<  So  as,  in  every 
such  lease  for  a  life  or  lives,  &c.  there  be  reserved  and 
made  payable,  during  the  continuance  of  the    estates 
and  interests  thereby  to  be  demised,   the  ancient  and 
accustomed  yearly  rents,  duties,  &C.,   or  more^   or  as 
great  or  beneficial  rents,  duties,  &c.  as  now  are,  or,  at 
the  time  of  demising,  were  reserved ;"  and  then  follows 
the  clause,  on  which  the  question  in  the  case  mainly 
depends :  ^*  And  so  as  there  be  contained  in  every  such 
lease  a  power  of  reentry,  for  non-payment  of  the  rent, 
thereby  to  be  reserved."    Then  are  added  other  re- 
strictions, which  need  not  be  noticed.     Immediately  suc- 
ceeding this,  is  another  power,  which  it  is  necessary  to 
advert  to  particularly.   The  former  power  relates  only  to 
lands  then  let  for  lives,  or  years  determinable  on  lives. 

VOI^  III.  GG  . 
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Hie  latter  power  runs  tlius :  "  And alscs  by  indenture,  &c. 
to  demise  all  or  any  of  the  said  manors,  messuages,  landa, 
tenements,  and  hereditaments,  for  any  term  or  number 
of  years  absolute,  not  e^cceeding  twenty-one  years  mpo6F 
sessicm,  &c.;  so  as,  upon  every  suth  leasee  there  be 
reserved  as  much,  or  as  great  and  bene6cial  yearly  sml 
other  rents  as  now  are  paid,  or  the  best  and  most  im- 
proved yearly  rent,  8tc.  without  taking  any  fine,"  &c 
To  which  is  also  affixed  this  farther  restriction:  <<  Ami 
so  as,  in  every  such  lease  for  any  tertn  of  years  absolute 
respectively,  there  be  contained  a  clause  of  re-entry, 
in  case  the  rent  or  rentSy  thereupon  to  be  reserved)  be 
behind  or  unjiaid,  by  the  space  of  twenty«dght  dajs 
after  the  time  thereby  respectively  appcHnted  for  paymeot 
thereof."  Hie  special  verdict  then  finds  that  Mr.  Venm 
was  tenant  for  life,  that  the  premises  in  question  had 
been  let  for  years,  determinable  on  lives ;  and  that  he^ 
on  the  5th  of  Septemberf  1803,  made  the  lease  b 
question,  which  is  stated,  ani  appears  to  contaia  a 
proviso,  or  pomer  of  re-entry^  furnishing  the  principal 
question  before  us,  which  is  in  these  words ; — *^  If  it 
shall  happen  that  the  rent  of  £%  and  evay  or  any  of 
the  duties,  services,  &c.  shall  be  bdimd  or  unpaid,  in 
part,  or  in  all,  by  the  space  of  fifteen  days  next  over  or 
f^fter  the  times  whereat  or  whereon  the  same  ought  to 
be  paid,  &c. ;  and  no  sufficient  distress  or  distresses  can 
or  may  be  had  and  taken  upon  the  said  premises, 
whereby  the  same  and  all  arrearages  thereof  (if  any  be) 
may  be  fully  raised,  levied,  and  paid ;"  then  he  may 
enter.  The  lease  closes  with  this  general  clause,  ^  That 
if  any  default  shall  be  made  in  the  payment  or  performr 
ance  of  all  or  any  of  the  reservations,  covenants,  or 
agreements  before  contained,  it  shall  be  lawful  for  the 
lessor,  his  hw8»  or  assign^  to  ^te-enter."  The 
special  verdict  then  finds  the  rents,  duties,  reservationst 
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and  payments  to  be  ancient  and  accustomed;  that  the  ^^^9* 

lands  and  tenements  in  the  lease  and  declaration  men-  Doe 

tioned  are  the  same ;  and  that  the  usual  and  accustomed      d.  Jbhskt 
form  of  leases  of  the  estate  contained  in  the  said  marriage         SutiH 
settlement  for  lives,  or  for  years  determinable  on  lives, 
as  well  prior  as  subsequent  to  that  settlement,  was  with  a 
conditional  proviso  of  re-entry  similar  to  that  in  the  said 
indepture  of  lease."— This  is  the  substance  of  the  special 
verdict.    I  have  stated  ^s  much  of  it  as  appears  to  me 
sufficient  to  afiect   the  point  at  present    in   dispute. 
The   first   question   is,   whether  this   finding  of  the 
Jury,   as  to  the  insertion  of  the  conditional  proviso 
of  re-entry  in  prior  and  subsequent  leases,  can  be  made 
use  of  in  construing  the  power  contained  in  this  settle- 
ment ?   I  am  of  opinion,  that  it  cannot.     Many  parts  of 
these  powers  refer  to  a  pre-existing  state  of  the  pro- 
per^ ;  f<N*  instance^  the  first  power  authorises  leases  of 
lands  then  let,   and  requires  the  reservation  of  ancient 
and  accustomed  rents,  &c.     The  second  power  requires 
die  reservation  of  as  great  and  beneficial  rents,   &c. 
as  were  then  paid,  or  the  best  improved  rent     I  men-* 
tion  these  matters  for  the  purpose  of  contrasting  them 
with  the  clause,  on  which  the  question  immediately 
arises.      There  are  cases  wherein  evidence  of  former 
leases  and  parol  evidence  must  of  necessity  be  received; 
because  the  parties  to  the  deed  refer  to  matters  of  fact, 
and. make  them  part  of  the  transaction;  and  the  matters 
found  by  the  jury  would  be  fit  for  our  consideration,  if 
there  were  a  word  in  the  clause  in  question,  which  ad- 
mits of  a  reference  to  the  leases  prior  or  subsequent  to 
the  setdement.     The  words  of  the  clause  in  question 
are:   <<  And  so  as  there  be  contained,   in  every  such  , 

lease,  a  power  of  re-entry  for  non-payment  of  the  rent 
thereby  to  be  reserved."     Neither  does  the  clause  itself, 
taking  it  in  the  substance,  nor  does  any  .word  of  it,  by 
oo2 
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1819-  itself,  impart  a  reference  to  any  prior  state  of  the  pro- 

d1^  perty.     I  am  of  opinion,  therefore,  that  this  evidence 

6.  Jer:»ey      cannot  be  used  in  the  construction  of  this  power.    This 
Sm?th         brings  me  to  the  construction  of  the  power  itself    The 
question  is,  whether  the  power  authorises  the  terms  of 
re-entry,  contained  in  the  lease  of  the  5th  September^ 
1803,  which  are,  "  If  it  shall  happen  that  the  rent,  &c 
shall  be  behind,  or  unpaid  by  the  space  of  fifteen  days, 
and  no  sufficient  distress  or  distresses  can  or  may  be  had 
and  taken  upon  the  said  premises.'*     I  am  of  opinion, 
that  these  restrictions  are  not  authorised  by  the  power. 
Firsts  because  the  words  of  the  power  have,  in  my  ap- 
prehension, a  plain  and  specific  meaning.     A  clause  of 
re-entry,  if  the  rent  shall  be  behind,  is  a  perfect  idea, 
wanting  no  explanation,  and  it  is  a  very  difierent  thing 
from  a  clause  of  re-entry,  if  the  rent  shall  be  behind 
fifteen  days;  and  the  difference  is  still  greater  if  you 
superadd.  <*and  in  case  no  sufficient  distress  can  be 
had  on  the  premises.''     It  must  be  recollected,  that  this 
is  a  power  for  a  lease  to  be  granted  by  a  tenant  for  life, 
without  which  he  could  make  no  lease  which  would  not 
expire  with  his  death.     It  is  a  power  contained  in  a  deed, 
and  it  is  quite  a  new  practice,  under  such  circumstances, 
^  to  extend  the  construction  of  such  a  power  beyond  its 
meaning,  to  be  collected  from  the  fitce  of  the  deed.    If 
any  lawyer's  attention  had  been  drawn  to  these  words, 
before  the  lease  was  granted,  I  am  persnaded  he  wouM 
not  have  signed  his  approbation  of  a  draft  of  3  lease  in 
the  terms,  in  which  this  is  firamed.     On  these  occasions 
men,  afi^r  the  thing  is  done,  are  apt  to  look  at  the  leasee 
and  advert  to  the  consequences  of  holding  it  to  be  bad ; 
and  to  treat  tlie  authority,  under  which  it  Is  granted, 
more  lightly  than  in  such  a  case  it  ought  to  be  done. 
Secondly^   it  is  suggested,  that  this  clause  in  the  lease 
must  mean,  tliat  the  power  of  re-entry  must  be  a  rea- 
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sonable  one:  but  who  is  to  judge  of  that;  the  parties  to 
the  deed,  or  the  Court,  or  the  Jury  ?  If  the  Court  or 
Jury  are  to  judge,  what  definite  rule  is  there  to  govern 
their  decision  on  the  subject?  This  is  to  introduce  a 
difficulty  which  I  know  not  how  to  combat  I  am  of 
opinion,  at  all  events,  that  such  an  idea  cannot  be  ad- 
mitted to  govern  our  construction,  if  it  varies  the  con- 
straction  of  the  parties'  meaning,  to  be  collected  from 
the  words  of  the  deed  itself.  Thirdly^  the  words  and 
meaning  of  the  parties  in  the  deed,  I  hold,  to  be  bind- 
ing on  me:  I  cannot  read  this  deed  without  a  con- 
viction, that  the  parties  meant  a  pure  and  simple  clause 
of  re-entry.  The  second  power  «iables  the  successive 
tenants  for  life  to  make  leases  for  a  term  of  years  not 
exceeding  twenty-one  years,  in  which  the  parties  pro- 
vide, that  there  shall  be  a  clause  of  re-entry  for  non- 
pajrment  of  rent,  if  the  same  shall  be  behind  or  unpaid 
by  the  space  of  twenty-eight  days,  after  the  times 
thereby  appointed  for  payment.  This  affords  to  me  an 
irresistible  argument  in  favour  of  the  generality  of  the 
fbnner  power.  The  parties  have  used  general  terms  in 
the  formation  of  the  first  power,  and  special  terms  in 
the  formation  of  the  second,  on  the  same  subject  of 
entry  in  the  case  of  rent  being  in  arrear.  The  lease  in 
question  cannot  be  maintained,  unless  we  hold,  that  the 
lessor  had  a  right  to  bind  the  inheritance  with  both 
these  restrictions :  First,  that  no  one  shall  enter,  unless 
the  rent  shall  be  behind  fifteen  days.  Nor,  secondly,  if 
sufficient  distress  can  or  may  be  had  or  gotten  on  the 
premises.  I  consider  these  restrictions  as  contrary  to 
the  meaning  of  the  power,  not  in  confoi*mity  with  it, 
and  prgudicial  to  the  inheritance.  As  to  the  clause  of 
distress,  it  appears  to  me,  that  the  case  of  Coxe  v.  Day  (a) 
is  precisely  in  point:    and  I  agree  with  the  learned 
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Judges,  who  signed  the  certificate  in  that  cose.  That 
such  a  clause  is  attended  with  the  greatest  inconveniences 
to  the  remainder-many  we  have  the  authority  of  the 
Court  in  Coxe  v.  Day^  and  we  have  it  practically 
exhibited  in  the  case  of  B£e%  d.  Pcnoell  v.  King  (a). 
This  was  very  ably  argued  at  the  bar,  and  a  great 
number  of  cases  were  dted ;  but  the  two  cases  I  have 
alluded  to,  and  the  plain  intention  of  the  parties 
expressed  in  the  deed,  govern  my  judgment.  I  have 
only  to  add  a  word  with  respect  to  the  general  clause  of 
re-entry,  towards  the  end  of  the  lease.  It  was  observed 
at  the  bar,  that  the  word  ^^  rerit^  is  omitted  in  it:  if 
the  clause  does  not  extend  to  rents,  then  it  has  no  bear- 
ing on  the  subject.  I  think  it  cannot  be  contended, 
that  the  parties  meant  it  should  have  application  to  a 
case  which  was  before  fully  provided  for,  and  which 
the  powers  required  to  be  expressly  provided  for,  and 
therefore,  I  think,  the  word  rents  was  designedly 
omitted.  Thb  clause  was  adverted  to  in  the  Court 
below,  but  does  not  appear  to  have  been  there  treated 
as  a  matter  deserving  much  notice^  nor  has  it  been  so 
treated  in  the  course  of  the  argument  here.  I  have 
considered  this  case  with  every  possible  attention,  abd  an 
anxious  wish  to  find  myself  justified  in  concurring  with  the 
affirmance  of  that  judgment;  but,  finding  I  cannot  do  this 
without  sacrificing  the  opinion  I  have  formed  on  great 
attention  to  the  subject,  I  am  obliged  to  pronounce  my 
opinion  to  be,  that  the  judgment  of  the  Court  of  Kin^^ 
Bench  cannot  be  supported,  but  ought  to  be  reversed.. 


Mr.  Justice  Park. — This  special  verdict  having  been  so 
folly  stated  by  my  learned  brothers,  it  is  not  necesaaiy 
that  I  should  take  up  the  time  of  the  Court  in  restating  it, 
because  I  think  it  will  be.  sufficient  to  advert  to  two 
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dames  only  contained  in  it,  on  which  alone^  in  my  appro-, 
hension,  the  question  turns.  Being  about  to  give  my 
opinion,  that  the  judgment  of  the  Court  of  Kin^s  Bench 
ought  to  be  reversed,  1  own  I  do  so  with  great  diffidence 
inmj  own  judgment;  but,  thinkings  as  I  do,  upon  the 
point,  it  is  my  duty,  notwithstanding  the  great  learning, 
waght,  and  authority  due  to  those  who  pronounced  that 
judgment,  as  well  as  the  respect  due  to  those,  from 
whom  I  have  the  misfortune  to  difier  upon  the  present 
occasion,  to  declare  my  real  opinion ;  and  my  only  con-, 
soladon  is,  that,  in  coming  to  the  decision  I  have  formed, 
I  do  not  stand  alone,  but  have  equal  learning  and 
ability  to  support  me.  This  case  has  been  argued  very 
elaborately,  with  very  considerable  talent,  at  great 
length,  and  with  much  research ;  but,  notwithstanding  the 
length  of  the  arguments,  the  question  in  itself  is  a  very 
short  cme^  and  requires,  I  conceive,  no  very  extensive 
dtscossion ;  for  it  is  simply  this :  Is  the  lease  of  the  5th 
September^  1803,  conformable  to  the  power  contained 
in  the  deed  of  Jidy^  1757  ?  Let  us  see  what  the  power 
is,  and  what  the  restriction.  The  words  are,  <*  and  so 
as  there  be  contained  in  every  such  lease  a  power  of 
re-entry  for  non-payment  of  the  rent  thereby  to  be 
reserved."  These  are  the  only  words  material  to  our 
presoat  inquiiy,  and  they  seem  to  present  no  difficulty 
to  the  mind;  for,  if  a  plain  man  were  asked  how  he 
would  execute  such  a  power,  he  would  say,  insert  a 
danse^  that  if  the  rent  be  not  paid  as  reserved  in  the 
power,  the  lessor  shall  have  power  to  re-enter.  How 
much  then  must  he  be  surprised  to  find  two  conditions^ 
whiidi  he  will  in  vain  look  for  in  the  power,  but 
which  materially  alter  the  rights  of  the  remainder-man  I 
The  words  are  these :  **  Provided,  that  if  at  any  time 
daring  the  estate  hereby  granted  the  said  yearly  rent  or 
sum  <rf  two  pounds,  or  any  of  the  duties,  services,  re- 
seryations,  and  payments  hereby  reserved  shall  be  be- 
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1819*  hind,  unpaid,  or  undone,  in  part  or  in  all,  by  the  sjince 

^^!^  of  fifteen  days  next  over  or  after  any  or  either  of  the 

d.  Jersey      ^^ys  or  times,  whereat  or  whereupon  the  same  ought  to 
i-  be  paid,  done,  or  performed ;  and  no  sufticient  distress 

or  distresses  can  or  may  be  had  or  taken  upon  the  said 
premises,  whereby  the  same,  &c«  may  be  ftiUy  paid;'' 
(and  then  come  several  other  clauses  not  material  to  our 
present  inquiry ;)  "  then  and  from  thenceforth,  in  all, 
or  any,  or  either  of  the  said  cases,  it  shall  and  may  be 
lawful  to  and  for  the  said  George  Lord  Vernon^  his 
heirs  and  assigns,  and  the  person  or  persons,  to  whom 
the  freehold  or  inheritance  of  the  premises  shall  as 
aforesaid  belong,  into  and  upon  the  said  premises  hereby 
demised,  and  every  part  and  parcel  thereof,  wholly  to 
re-enter."  I  admit,  that,  in  construing  powers,  the 
intention  of  the  creator  of  the  power  is  to  be  attended 
to,  as  it  is  to  be  collected  from  the  instrument  itself,  and 
therefore,  perhaps,  it  is  not  correct  to  say  that  powers 
are  to  be  construed  favourably  for  the  remainder-man. 
I  should  rather  say  they  are  to  be  construed  strictly, 
according  to  the  intention  of  him  who  gave  the  power; 
but  there  is  no  ground  for  leaning  either  to  the  tenant 
for  life  or  the  remainder-man ;  and  this  seems  to  be  d)e 
opinion  of  the  Court  in  the  cases  of  GoodtiUe  d  Clat^es 
v,  Funucan  (a),  and  Pomery  v.  Partington  (i).  For  a 
power  to  make  leases  is  given  and  intended  to  operate 
*  beneficially  for  both  parties;  that  he,  who  had  only  an 
estate  for  life,  might  grant  something  like  a  permanent  in- 
terest, to  induce  the  farmer  to  cultivate  and  improve  the 
ground,  by  which  the  tenant  for  life  and  the  remainder- 
man is  equally  benefited :  the  one,  by  enjoying  during 
his  life  a  well-cultivated  estate^  and  the  remainder-man, 
by  not  coming  to  an  impoverished  one.  But  still  the  exe- 
cution of  the  power  must  be  such  by  the  tenant  for  life, 

(a)  Doug.  565. (b)  3  Term  Rep.  6JA. 
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that  the  remainder-man  is  not  prejudiced  in  point  of         181 9. 
remedy  for  his  rent,  nor  any  other  circumstances  which  ^C"^ 

the  maker  of  the  power  intended  he  should  enjoy.     Can      d.  Jkrsky 
any  one  on  reading  this  lease,  and  comparing  it  with  ^• 

the  power,  say  that  it  is  at  all  conformable  to  it?  and  is 
not  the  remainder-man  placed  in  a  situation  less  bene- 
ficial and  advantageous  than  the  maker  of  the  power 
intended  ?  To  say  the  contrary  will  be  to  argue,  that  a 
clause  limited  and  clogged  with  conditions,  is  as  bene- 
ficial as  one  unlimited  and  undogged.  If  this  case 
turned  entirely  upon  that  part  of  the  clause,  which 
does  not  enable  the  party  to  re-enter  unless  the  rent  has 
been  in  arrear  fifteen  days,  the  power  having  no  such 
dog;  as  at  present  advised,  this  would,  in  my  opinion, 
be  sufficient  to  avoid  the  lease.  It  is  said  this  is  nothing 
more  than  a  reasonable  time ;  but  if  fifteen  days  be  rea^ 
sonable,  why  may  it  not  as  well  be  contended  that 
twenty,  thirty,  or  forty  days  are  a  reasonable  time,  as 
that  fiifteen  are?  The  maker  of  this  power  never  con- 
templated  it  in  this  case;  nay,  she  even  contemplated  the 
contrary ;  for  whenever  she  meant  to  give  time^  she  has 
said  it  expressly,  and  therefore  well  knew,  that  whatevei* 
were  her  intentions,  it  was  necessary  to  express  them ; 
for  immediately  after  this  clause,  she  enabled  the  making 
of  leases  of  other  parts  of  the  property,  and  expressly 
gave  the  power  of  re-entry  for  non-payment  of  rent, 
only,  if  it  be  unpaid /or  twenty-eight  days  ;  and  there- 
fore, nothing,  in  my  mind,  can  be  a  stronger  argument 
in  this  case  against  the  validity  of  this  lease  than  this 
very  drcumstance ;  for  the  permitting  it  to  be  done  in 
the  one  case  amounts  to  a  clear  prohibition  in  the  other.' 
But  it  is  not  absolutdy  necessary  to  insist  upon  this, 
because  it  is  quite  dear,  that  if  the  power  be  badly 
executed  in  one  respect,  the  lease  is  altogether  void; 
and  upon  the  second  point  of  objection,  with  all  the 
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deference  I  most  unfeignedly  feel  for  the  Tery  learned 
Judges  who  have  dififered,  and  those  who  now  di&r 
from  me,  I  have  never  been  able  to  entertain  a  doubt 
The  words  are,  <^  so  as  no  sufficient  distress  or  distresses 
can  or  may  be  had  or  taken  upon  the  premises."    Is 
this  no  dog  or  impediment  to  the  right  of  the  remainder- 
man  ?   Is  it  no  injury  to  him  in  the  enjoyment  of  his 
estate^  that  he  canuot  enter  for  the  condition  broken, 
till  he  has  searched  every  corner  of  the  estate  forii 
sufficient  distress  ?  This  condition  appears  to  me  to  be 
a  yery  serious  restraint,  unauthorised  by  the  power. 
There  is  no  doubt,  but  that  what  I  have  just  stated  is  so, 
apd  has  been  sq^  decided  by  the  whole  Court  ofExche- 
quer^  confirming,  by  that  decision,  the  opinion  of  a  most 
learned  Judge  (Mr.  Justice  Heath),  and  upon  this  prin- 
ciple Qoly,  that  a  clause  of  forfeiture  in  a  leasee  in  case 
no  sufficient  distress  be  found  on  the  premises,  must  be 
stnctly  pursued ;  and  in  case  of  a  distress  being  jpade^ 
eye^  pmt  of  the  premises  must  be  searched.    The  case 
I  allude  to  is  that  of  Eees  d.  Powell  v.  King  {a),  which 
was.  an  ejectment  for  a  cottage,  tried  before  Mr.  Justice 
Heath,  at  Hereford,  in  1 79S.     The  summary  of  the  case 
is  tbis^  that  a  clause  of  forfeiture  in  a  lease,  in  case  no  sui^ 
ficient  distress  be  found  on  the  premises,  must  be  stricdy 
pursued ;  and  that,  in  case  of  a  distress  being  made,  every, 
part  of  the  premises  must  be  searched,  before  it  can  be 
cpndiided,  (hat  there  is  no  suffident  distress.      The 
learned  Judge  nonsuited  the  plaintiff  in  that  case;  and 
after  very  mature  ai'gument  that  Court  hdd,  that  as  ta 
the  forfdture  of  the  lease^  the  rule  of  convenience  in 
Gi|ses  like  this,  is,  that  a  party  making  a  distress  must 
look  into  every  part  of  the  premises  before  he  re-enters; 
dfe  how  can  h^  say  there  was^no  sufficient  distress? 


(a)  Forfeit,  ig. 
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But  this  very  point  also  appears  to  have  been  expressly  1819. 

decided  in  the  case  of  Coxe  ▼.  Day  (a),  where,  under  a  ^^ 

leasing  power,  with  a  condition  for  re-entry  for  non-      d.  Jsrsey 

payment  of  rent  in  twcn^-one  days,  a  lease  was  granted  v- 

with  a  condition  for  re-entry  for  non-payinent  of  rent  in        o'*«th. 

twenty  days,  in  case  no  sufficient  distress  can  be  taken  on 

the  premises,  whereby  to  levy  the  rent,  which  was  held 

not  to  be  a  good  execittion  of  the  power :  such  conditional 

power  of  r9-entry  bemg  less  beneficial  to  the  rdmabder- 

Biany  than  an  absolute  power  of  re-«ntvy  for  non  payl  . 

ment  of  rent     In  the  course  of  that  argument  (for  it 

vas  a  case  where  the  Judges  were  to  certify  thehr 

optnioBs  to  the  Court  of  Chancery)^  Lord  Ettmboroi^h 

said,  ^  There  can  be  no  doubt,  that  it  is  more  beneficial 

to  the  owner  of  the  estate  to  have  a  power  of  re  entry 

at  once  upon  the  tenant,  upon  non-payment  of  the  rent 

within  a  certain  time^  than  to  have  such  a  power  only 

in  case  there  idiall  be  no  sufficient  distress  upon  tfaf  . 

premises,  from  time  to  time^  as  the  rent  shall  &U  in 

arrear.    This  is  precisely  the  case  in  qoesticm ;  and  i& 

another  place  his  LordshSp  said  (and  which  is  very  ma* 

terial),  <^  In  &e  one  caae^  the  rent  is  secured  from  time 

tb  time  by  successive  smts,  with  the  ridk  of  suieties  AT 

the  distress  be.  replevied;  in  tlie  other,'  it  b  secured 

bncefor  all  by  the  landlord's  repossessing  '  himself"  pf 

tfa«f  land  out.  of  which  tlie  rent  is  derived."    In  ahother 

places  hi%  Lordship  said^  «*  Surdy  the  direct  power  «f 

reentry  is  more  baiefidal  to  the  landless  f  and  ligain^ 

thsact  of  4  Geo.  2.  c.28.  having  been  quoted  by  thf 

pesent  Lord  Chief  JusUce  Abbott^  L<^  EUenbfmm^ 

and,  <^  The  very  provisioQ  of  the  legislatiire  diews-  tirit 

Ikfe  is  a  di£krence  in  this  respect;"  and  the  Judges 

afterwards  certified  the^  opinion,  that  the  lease  was  not 

made  in  conformity  to  the  power,  and  waf  therefibve 

(fl)  13  Ea$t,  ii8v 
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void.  On  these  grounds,  therefore,  I  think  the  lease  in 
question  cannot  be  supported.  But  it  has  been  said  at 
the  bar,  that  a  general  clause  of  re-entry,  which  is  to 
be  found  in  the  lease,  will  control  the  special  clause. 
To  that  doctrine  I  cannot  agree,  because,  if  I  do,  all 
the  decisions,  from  the  time  of  Lord  Coke  to  the  present 
day,  must  be  overturned.  In  SheppanTs  TouiAstone  (a), 
it  is  said,  <*  If  there  be  two  clauses  or  parts  of  the 
deed  repugnant  the  one  to  the  other,  the  first  part  shall 
be  received,  and  the  latter  rgected,  except  there  be 
some  special  reasons  to  the  contrary.*'  In  Coiher  v. 
Merrick  {b)^  Baron  Nicholas  says,  «  Where  there  are 
two  clauses  in  a  deed,  of  which  the  latter  is  contra- 
dictory to  the  former,  there  the  former  shall  stand." 
In  Thomas  v.  Howell  (r),  **  In  deeds  it  is  admitted  (say 
the  Court),  that  subsequent  clauses  which  are  general 
shall  be  governed  by  precedent  clauses  which  are  more 
pardcular.*'  And  again,  in  AUhanf%  case  {d\  Generalis 
clausula  nonporrigitur  ad  ea  qua  specialiter  sunt  compre- 
hen$a»  Subsequent  words  may  qualify  and  abridge^  bat 
not  destroy.  And  indeed,  in  this  case,  the  leaned 
counsel,  who  last  argued  in  support  of  this  lease,  and 
in  favour  of  the  general  clause,  was  obliged  to  admit 
that  Lord  EUenbarough  had  intimated  a  strong  opinion 
against  the  validity  of  his  argument  in  this  respect  I 
am,  therefore,  also  of  opinion,  that  this  point  will  not 
support  the  lease;* for  this  general  clause  would  com* 
pletdy  nullify  the  special  power  of  re-entry.  The  other 
point  in  this  case  was,  whether  the  former  leases  were 
admissible  to  explain  this?  In  answer  to  which,  I  say 
that,  according  to  my  opinion,  this  deed  has  nothing 
ambiguous  in  it  It  is  clear  and  precise:  every  man 
who  reads  it  with  a  legal  mind  can  give  it  a  clear  and 
ftatisfactory  solution.    This  power  and  lease  contain  no 

(fl)  Pages  S7,  SB, (b)  Hardres,g4. (cJ4Mod.6g. 

(rf)  8  Rep.  154.  b. 
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referenoe  to  former  leases,  or  their  terms,  and  if  it  had, 
the  Master  of  the  RoUs  in  Baynkam  v.  Gw/s  Hos^ 
pHal  (a),  said,  *^  I  strongly  protest  against  the  argument 
used  by  the  Judges  in  Cooke  v.  Booth  {b\  as  to  con- 
struing a  legal  instrument  by  the  equivocal  acts  of  the 
parties,  and  their  understanding  upon  it;  and  in  the 
subsequent  case  of  Eaton  v.  I^on  (c)  the  same  learned 
person  said,  ^^  a  legal  instrument  is  not  to  be  construed 
by  the  acts  of  the  parties."     The  same  doctrine  in 
this  Court  of  Exchequer  Chamber  was  maintained  in 
the  case  of  Iggulden  v.  ikEory  (d).     But  this  very  point 
was,  in  effect,  decided  in  Doe  d.  Allan  v.  Calvert  (e). 
It  was   there   held,   that,   as  the  lease  did  not  con<« 
form   to  the   power,  it  was  void,  although  such  lease 
were  according  to  the  custom  of  the  country;    and 
the  same  had  been  before  granted  by  the  person  creating 
the  power.     It  is  true,  no  question  was  there  raised  as 
to  the  evidence  being  admissible ;  but  if,  when  admitted, 
the  Court  would  give  no  effect  to  it,  it  ought  not  to 
have  been  admitted.     But,  without  adverting  to  cases,  I 
am  of  opinion   that  no  evidence  can  be  admitted  to 
explain  a  deed,  which  is  plain  and  perspicuous  in  its 
terms,  and  contains  no  ambiguity.     Upon  the  whole^  I 
am  of  opinion,  that  the  judgment  of  the  Court  oiKin^s 
Bench  ought  to  be  reversed. 


I819. 


Dob 
d.  Jersey 

Smith. 


Mr.  Baron  Wood. — ^The  question,  in  this  case, 
arises  on  a  lease  which  was  executed  under  a  power 
contained  in  Lord  Vernon* fi  marriage-settlement;  and  it 
is,  whether  this  lease  is  warranted  by  the  power  of 
leasing  contained  in  that  settlement;  if  not,  the  lessors 
of  the  plaintiff  will  be  entitled  to  recover,  but  if  it  is 


(a)  3  Ves.Jun,  298. (b)  Cawp.  81 9. (c)  3  Ves.Juu. 

694. {d)  2  Netv  Rep.  449.- (f)  2  -Ea*/,  376. 
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1819.  according  to  that  power,  then  they  are  not  eatitTcd,  und 

^T^  the  judgment  of  the  Court  of  Kin^s  Bench  must  be 

d.  Jfbsky  '  affirmed*    There  are  thc<ee  distinct  powers  of  leRsing 
v«  contained  in    this   marriage-settlement,    applicable  to 

three  diflerent  modes  of  letting,  and  in  which  those 
different  modes  are  prescribed.  The  first  power  to 
)ease,  refers  to  hinds  leased  for  lires,  or  years  deter- 
fnini^le  on  lives,  to  any  person  or  persons  in  possession 
pr  rev^mon ;  and  one  of  the  conditions  of  such  letting 
i^io  these  words;  '<  And  so  as  there  be  contained  in 
every  such  lease  a  power  of  re-entiy,  for  the  non-py* 
ynent  of  the  rent  thereby  to  be  reserved."  1  he  second 
power  of  re-entry  applies  to  leases  for  years  absolute^ 
fiot  exceeding  twenty-one  years,  to  take  efiect  in  pes^ 
Session}  and  to  be  made  at  as  beneficial  a  yearly  rent  as 
vas  then  paid,  or  the  most  improved  rent  without  fin^ 
pr  for^ft;  and  there  it  is  provided,  <<  That  there  be 
contained  a  cUuse  of  re-entry,  in  case  the  rent  or  rents, 
-thereupon  to  be  reserved,  be  behind  or  unpaid^  by  ihe 
space  of  twenty-eight  days,  after  the  times  appointed  for 
^payment."  There  is  also  a  third  power  to  lease  lands 
for  mining,  and  in  that  no  power  of  re-entry  is  reserved 
Bt  all*  The  lease  in  question  is  made  under  the  fixst 
;power,  which  provides  for  a  re-entry  for  don^pajnnent 
of  the  rent  generally,  without  prescribing  any  dme  of 
re-entry  at  all,  or  any  special  terms  whatsoever*  Iliese 
.are  4he  powers.  The  proviso  in  the  lease  in  question  is, 
.<<  That,  if  the  yearly  rent  of  two  pounds,  or  any  of  the 
idoties,  •services,  reservations^  and  payments  thereby 
,i!eserved^  sfabll  be  behind,  unpaid,  or  undone^  in  part, 
^or  in  all,  by  the  space  of  fifteen  days,  after  any  of  the 
.  times  of  payment  or  performance,"  then  there  is  this 
condition,  <<  and  no  sufficient  distress  or  distresses  can  be 
had,  or  taken,  whereby  the  same,  and  arrearages,  may 
be  raised;  engrafting  upon  this  power  the  terms  con- 
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tabed  in  the  statute  of  4  Geo.  ^.  c.  28.  It  is  contended, 
on  the  part  of  the  plaintifi^  that  the  proviso  of  re-entry  in 
the  lease  is  not  such  a  one  as  is  required  by  the  settle^ 
inent;  and  for  two  reasons,  inasmuch  as  there  is  a  time 
limited  for  re-entry  in  this  lease,  whereas  the  settlement 
is  narrower,  and  gives  no  time ;  and  inasmuch  as  it  is 
clogged  with  a  condition,  that  there  be  no  sufficient 
distress,  which  the  settlement  does  not  mention.  The 
clause  upon  which  this  lease  is  founded,  requires  no 
more  than  a  power  of  r&*entry  for  non-payment  of 
rent,  giving  it  no  modification  or  qualification  at  all'i 
and  there  is  in  the  lease  a  clause  of  re-entry,  so- that  in 
terms  the  lease  complies  with  the  settlement  Biit 
though  the  power  is  general,  I  admit  that  it  must  not 
be  executed  in  an  illusory,  but  in  a  reasonable  manner, 
and  in  such  a  manner  as  the  law  will  deem  reasonable: 
for  I  conouve  that  the.  law  wiU  judge  of  the  operation 
of  a  power,  as  wdl  as  it  will  judge  what  is  a  reasonable 
execution  of  it,  whoro  no  specific  terms  are  appointed. 
In  the  clause  of  re-entry  for  the  rack-rents,  a  time  is 
limited,  that  is  to  say,  eight-rahd-twenty  days :  I  admit 
that  cannot  be  depai*ted  from.  Why  was  no  time 
limited  in  this  power?  Because  the  settlement  meant  to 
IcHive  it^  as  I  conceive  it,  to  the  discretioh  of  the  tenant 
for  lifo^  to  insert  such  a  reasonable  power  of  reentry 
a9  might  secure  the  rent  to  the  reversioner;  for,  where 
no  precise  terms  are  limited  at  all,  the  inference  of  Unr 
^  that  it  must: be  executed  in  a  reasonable  manner^ 
tnd  the  law  will  take  notice  what  it  a  reasonaUe  manner 
j(%^  )aw  will  take  notide,  whether  ft  is  executed  in  a& 
illufopy  manner  okr  not ;  aa,  for  instance^  uritere  a  parlj 
givies  (^  a'person  the  power  to  appoint  rpoitiohs-  to  Ins 
childreti,  as  he  shall  think  |)roper,  if  he  shall  in  sub* 
stance  give  all  to  one  child,  that  will  be  an  illusory 
manner  of  executing  the  will'of  die  donor ;  and  the  bw 
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.  1 81 9.         will  not  permit  such  an  execution  of  it.    The  object  of 
^T^  a  clause  of  reentry  is  merely  to  secure  the  rent,  and  it 

d.  Jersey       ^^  always  been  so  considered  at  law  and  in  equity; 
^'  and  when  I  see  that  object  is  secured  reasonably  and 

fairly,  and  when  we  are  not  tied  down  by  any  specific 
terms,  I  am  not  to  look  out  for  what  I  conceive  in  this 
case  to  be  a  mere  apex  juris  to  defeat  the  intention  of 
the  parties.  I  think  we  ought  to  construe  deeds  and 
acts  lit  res  magis  valeat  quam  pereat ;  and  one  case  was 
cited  on  the  part  of  the  lessor  of  the  plaintiff,  in  which 
the  right  and  true  principle,  on  which  these  powers  are 
to  be  considered  is,  I  think,  well  laid  down.  That  was 
the  case  of  Cother  v.  Merrick  {a\  which  has  also  been 
referred  to  by  my  Brother  Park  ;  and  it  was  particularly 
mentioned  and  referred  to  by  Mr.  Jerois  in  his  argu- 
ment  There  the  question  arose  upon  a  special  verdict ; 
and  was,  whether  a  lease,  which  had  been  executed  by  a 
tenant  in  tail,  was  conformable  to  the  powers  which  were 
granted  for  making  leases  by  tenants  in  tail,  by  the 
the  statute  oi  Henry  8. — On  a  special  verdict,  it  was 
found  that  Bobert  Earl  of  Essex  was  seised  in  tail  to  him 
and  the  heirs  male  of  the  body  of  his  grandfather,  of 
the  manor  of  Pemhroke^  and  that  he  died  seised;  that 
his  son  entered,  and  made  a  lease  by  deed  for  twenty- 
one  years  to  Sir  John  Merrick^  rendering  rent  to  the 
lessor;  it  also  assumed  the  son's  death,  and  found  that 
after  his  death  the  estate  tail  descended  to  one  who  was 
not  heir  at  law  to  the  lessor;  and  the  question  was, 
whether  this  was  a  good  lease  within  the  statute  of  32 
Hen.  8.  c.  28.  That  statute  has  provided,  if  a  tenant 
in  tail  make  a  lease  of  an  estate  tail,  that(&)  ^  upon 
every  such  lease  there  be  reserved  yearly,  during  the 
same  lease^  due  and  payable  to  the  lessors,  their  heirs 

(a)  Hardrest  89. (b)  Sec.2» 
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come  after  the  detths  of  the  lesson,  if  no  such  leMe         ^^ 
had  been  thereof  mad^  and  to  whom  the  rereraioii      4«Jbbsst 
thereof  shall  appertain,  according  to  their  estates  and  ** 

interests,  so  much  yearly  fierm  or  rent,  or  mor^  as  bath 
been  most  accnstomably  yidden  or  paid."  Now  in  thif 
case,  the  estate  tail,  after  the  death  of  the  lessor,  de* 
loended  to  a  different  person,  who  was  not  the  hair 
at  law;  and  the  rent  was  reserred  to  his  <<  heirs 
and  asngns  alone,"  so  that  there  was  not  a  vent  re* 
served  in  terms  to  the  persons  who  were  to  succeed  to 
the  estate  after  the  death  of  the  lessor ;  but  it  was  re- 
lenred  to  the  heir  of  the  lessor,  which  certainly  was 
departing  from  the  power  oontained  in  the  act  df  paiw 
liament  Still,  notwithstanding  that,  the  Court,  in  order 
to  give  efifoct  to  it,  considered  that  it  should  operate  so 
u  to  lease;  although  the  terms  were  to  the  heira  and 
assigns,  or  the  heirs  generally,  yet  it  should  take  effect  for 
the  benefit  of  the  persons  in  remainder,  and  go  to  them. 
If  they  had  considered  these  powers,  and  given  a  yery 
narrowed  construction  to  them,  most  undoubtedly  tbij 
would  hare  done  it  in  that  case^  because,  certakily  in 
words^  the  reservation  did  not  conform  to  the  act  of 
pariiament  In  that  case  Mr.  Baron  Hill  said,  <<  And 
in  die  ciqposition  of  statutes,  Judges  must  make  such  a 
ccMistruction  as  to  advance^  and  not  to  firustrpite  the  ifi^ 
tenticQ  of  the  makers."  So  I  say,  in  caaes  of  settlemenlL 
In  cases  of  powers  reserved  by  settlement,  we  ought  to 
dotkesasse;  and  he  added,  ^  if  by  any  reasonable  eoi^ 
structbn  of  law  it  can  be  so.'^  Mr.  Baron  Pmrier 
aMcnted,  and  said,  ^  It  is  the  office  of  a  Jisdge  to  pre- 
serve^ aad  not  to  destrcyjr,  an  estete."  These,  I  coi^ 
csiye,  are  the  true  prmdpks  upon  whkh  we  should  kek 
at  all  diese  acts.  In  the  kst-mentioned  case,  the  Judges 
gave  that  operation  to  the  power,  whkdi,  in  all  proba^ 
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bffity,  corresponded  with  Ae  intentioii  of  the  partfci, 
although,  in  words,  it  was  contraiy  to  the  proviso  con- 
tained in  that  act  of  parliament.    Then  there  are  two 
points  as  to  time;  for  I  oonMler  that  this  settlement  has 
left  it  in  the  power  of  the  lesscw  to  insert  a  reasonable 
proviso  for  re-entry,  and  has  not  tied  him  down  in  Ala 
case^  as  it  has  in  the  other,  to  twenty-eight  days :  this 
being  left  at   krge^  I  think  that  the  true   operation 
and  eflPect  of  it  is  to  leave  it  to  the  discretion  of  the 
lessor  to  insert  a  reasonable  power.    Then,  is  this  a  rea- 
sonable power  in  point  of  time?    The  period  is  fifteoi 
days.    In  the  other  clause,  the  period  prescribed  by  the 
donor  is  eight-and-twenty  days,  which  is  almost  doable 
the  time;  then,  surely,  fifteen  days  must  be  considered 
a  reasonable  time.    I  lay  no  great  stress  on  the  finding 
of  the  Jury,  although  I  think  it  is  not  mtirely  to  be  put 
out  of  the  question,  because  it  is  found  by  the  Jury 
that  other  leases  have  been  executed,  and  that  this  is  the 
usual  time  imerted  in  them.      I  think  that  is  a  fiiir 
criterion,  from  which  we  may  judge  of  the  reasonable- 
ness of  the  provision.    In  Coke  LiUteton^  it  will  be  seen, 
firom  the  instances  which  he  puts,  what  he  considers  a 
reasonable  time:  he  8aya(ff),  *^  If  it  happen  that  the 
rent  be  behind  by  a  week  after  any  day  of  payment 
of  it,  or  by  a  month  after  any  day  of  payment  of  it,  or 
by  half  a  year,  the  law  will  judge  what  is  a  reasonable 
time.''    I  only  make  use  of  this  to  shew  that  at  that 
time  these  provisoes  were  considered  to  be  reasonable. 
Then,  supposing  this  to  be  reasonable  in  point  of  time, 
-the  last  objection,  and  which  was  mostly,  if  not  entirdy 
Jtelicd  on,  was,  that  the  right  of  re-^itry  was  clogged 
.with  the  condition  of  there  bang  no  sufficient  distress 
:upon  the  premises:  is  that,  then,  a  reasonable  amdition 
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lobeiiuerted?  WithrefereiioetoUieUiWyasitllienstood^  I6ig. 

I conoetve it  WW  dcvrly  reasonable:  the  statute  4  G^.  2,  jy^^ 

c  28.  has  considered  it  to  be  reasonable  that  the  lessor^  d.  J  erset 
where  they  bad  a  power  of  obtaining  the  rent»  should  not  ^  y* 
enter,  if  there  was  a  sufficient  distress;  and  where  is  the 
difficulty?  Here  is  a  rent  of  forty  shillings:  the  lessor 
might  have  an  action  for  it,  immediately  when  it  became 
doe,  or  there  might  be  a  distress.  Can  it  be  supposed  that 
there  would  be  any  difficulty  in  finding  a  distress  for  forty 
shillings  upon  an  estate?  A  sheep  might  be  taken,-  or  a 
horse,  or  the  parties  might  go  into  the  house,  and  there 
they  would  find  a  tables  or  chair^  or  some  articles 
answering  to  that  yalue:  it  is  mere  fancy  to  suppose, 
that  there  would  be  any  difficulty  in  finding  a  distress. 
Now  I  take  the  liberty  of  adverting  to  the  statute 
4  Geo.  2.,  on  which  I  wish  that  there  had  been  a  little 
more  argument  and  consideration,  as  well  in  the  case  of 
Cose  y.  Day  (a),  as  in  the  case  before  us :  as  the  date  o£ 
this  deed  of  settlement  was  in  the  year  1757,  which  was 
after  the  passing  of  the  statute  of  the  4  Geo.  2. ;  for  that 
was  passed  in  the  year  17S1,  and  regulates  the  powers 
of  re-entry  for  non-payment  of  rent  Before  the  making 
of  that  statute^  the  carrying  into  execution  a  power  of 
re-entry  was  attended  with  great  difficult  and  nicety : 
there  must  have  beeii  a  demand  of  the  rent  upon  the 
land:  if  the  subject  leased  were  a  house,  the  rent  must 
have  been  demanded  at  the  fore  door,  and  it  must  have 
been  demanded  at  a  convenient  time  before  the  sun- 
setting  of  the  last  day  of  payment,  so  that  the  money 
might  be  numbered.  After  the  lessor  had  done  that, 
the  law  required  him  to  make  an  actual  entry,  and  brings 
an  qectment ;  and  if  all  these  things  were  not  critically 
aad  exactly  performed,  the  lessor  lost  the  right  of  re- 
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hh2 


454 


CAftXS  lie  XAftTlE  TKXJCy 


1819« 


Dob 
d.  Jbrsbt 

V. 

Shith. 


mtry  for  that  ttme^  and  was  obliged  to  wait  till  olheriCBl 
accrued,  and  then  make  a  firesh  demand  and  re-cntiy  fcr 
the  subsequent  rent.    This  laid  a  landlord  onder  great 
difficulty,  and,  therefore^  it  was  thought  right  to  remedy 
that  inconvenience ;  but  at  the  same  time  that  the  stitote 
did  that,  it  meant  also  to  provide  for  the  security  oT  the 
tenant;   and,  therefore,  it  said,  that  the  landlord,  in 
such  a  case,  should  not  avail  himself  of  his  power  of  n^ 
entry,  which  is  merely  for  the  purpose  of  securiag  the 
rent,  if  he  can  be  paid  by  distress  upon  the  premiKSb 
All  this  was  thought  reasonable  by  the  l^gidatnre;  and 
if  it  could  be  deemed  reasonable  by  them,  why  shoaM 
it  not  be  so  estimated  by  individuals,  when  th^  are 
makmg  a  setdement  applicable  to  the  sukgect?  It  q>> 
pears  to  me  that  there  can  be  no  better  test  of  the  rea- 
son of  the  thing,  than  by  seeing  what  the  legislature 
have  done  in  similar  cases.    That  a  power  of  re-entry  is 
merely  for  securing  the  rent,  has  al?rays  been  ccxd- 
sidered;  andin  TV^ubioAV.  Cafeni/}(a),  there  wasafafr- 
feiture  by  the  non-payment  of  rent,  and  a  forfeitore  like- 
wise by  the  breach  of  several  covenants^    The  Master  ef 
the  Rolls  there  made  these  observations:  ^*  The  plam- 
tiff  seeks  to  be  relieved  against  a  forfeiture  of  this  lease, 
which  he  states  to  have  been  incurred  solefy  by  the  non- 
payment of  rent!   and  if  that  is  the  ground  of  this 
ejectment,  there  is  no  doubt  equi^  will  rdieve  against 
the  forfeiture;— considering  the  purpose  of  the  danse- 
of  re^try^  (it  is  for  this  passagethat  I  cite  it),  <«  lobe 
a  mere  security  for  the  payment  of  rent,  and  dial  when  the 
rent  is  paid  the  end  is  obtained;  and  therefore  the  knd- 
•  lord  shall  not  be  permitted  to  take  advantage  of  the  fof- 
fetture."     And  even  before  the  pasang  of  the  statute  of 
4  Cteo.  2.  it  was  the  same.    What  then  is  the  dteratkm 
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whidi  is  made  by  the  statute?  It  has  dispensed  with 
die  fonnalitics  attending  re-entries  at  the  common 
law,  and  has  said,  that  where  a  landlord  has  a  right 
to  re-enter,  and  half  a  yearns  rent  is  in  arrear,  he 
shall  and  may  at  onoe  bring  his  ejectment,  and  recover 
posiession,  provided  there  is  no  sufficient  distress  to  be 
Ibond  on  the  premises  to  countervail  the  arrears  then 
doe:  these  are  the  terms  engrafted  into  this  settlement 
By  that  case  the  tenant  may  pay  or  tender  the  rent 
and  costs  to  the  landlord  or  his  attorney,  or  he  may  pay 
it  into  Court  before  trial,  and  all  the  proceedings  shall 
cease.  The  policy  of  this  law  is  to  prevent  forfeitures 
for  non^yment  of  rent,  and  to  fiidlitate  the  landlord's 
remedy  for  the  recovery  of  it;  and  at  the  same  time  tbe 
legislature  have  thought  it  right  to  impose  the  conditi<»i, 
that  the  tenant  shall  not  be  ejected,  if  there  be  a  sufficient 
distress  to  secure  the  rent  In  this  case^  the  landlord  has 
security  enough  for  his  rent,  because  he  may  bring. his 
action  the  momoit  it  becomes  due;  or  he  may  distrain 
Ae  tenant  when  it  accrues ;  and,  after  the  expiration  of 
fifteen  days,  if  there  be  no  sufficient  distress,  then  his  right 
of  re-entry  attaches,  I  make  use  of  this  statute,  therefore^ 
to  shew  the  reasonableness  of  engrafting  such  a  power 
into  the  setdement  But  it  does  not  seem  dear  to  me^thst 
the  statute  precludes  any  proceeding  whatever  by  re- 
cntiy  at  the  common  law,  and,  if  this  case  should  hereafter 
come  befoi«  Parliament,  I  hope*that  point  will  be  a  litde 
more  oonddered.  If  the  statute  does  shut  the  door  against 
proceeding  by  re-entry  as  directed  by  the  common  law, 
then  eadii  qutestio,  because  in  that  case  the  makers  of 
the  lease  will  have  introduced  more  than  the  law  has; 
nod,  no  doubt,  the  penners  of  this  lease  did  conceive,  at 
tfaftt  time^  that  it  was  incumbent  upon  them  to  make  die 
same  kind  of  provisions  as  the  statute  had  made.  I  will 
•hordy  consider  the  quesdoo,  Aether  die  door  of  re- 
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entry  is  not  entirely  shut  by  the  statute.  That  statute 
begins  by  reciting,  that  <<  Great  inconveniences  do  fre- 
quently happen  to  lessors  and  landlords,  in  cases*  of  re- 
entry for  non-payment  of  rent,  by  reason  of  the  many 
niceties  which  attend  re-entries  at  common  law,  and 
forasmuch  as  when  a  legal  re-entry  is  made^  the  land- 
lord or  lessor  must  be  at  the  expense,  charge^  and 
delay  of  recovering  in  ejectment,  before  he  can  obtiun 
the  actual  possession  of  the  demised  premises ;  and  it 
often  happens,  that,  after  such  a  re-entry  made,  the 
lessee  or  his  assignee,  upon  one  or  more  bills  filed  in  a 
Court  of  Equity,  not  only  holds  out  the  lessor  or  land- 
lord by  an  injunction  fix>m  recQvering  the  possession, 
but,  likewise,  pending  the  said  suit,  do  run  much  more 
in  arrear,  without  giving  any  security  for  the  rents  due, 
when  the  said  reentry  was  made,  or  which  shall  or  do 
afterwards  incur :  for  remedy  whereof  be  it  enacted  by  the 
authority  aforesaid,  that  in  all  cases  between  landlord  and 
tenant,"  (and  I  lay  some  stress  upon  this  expression), 
<*  from  and  after  the  S4thdayof  J^m^,  1751,  as  often  as  it 
shall  happen  that  one  half  year's  rent  shall  beinairear," 
(here  the  rent  is  reserved  half-yearly),  *'  and  the  land- 
lord or  lessor,  to  whom  the  same  is  due^  hath  right  by 
law  to  re-enter  for  the  non-payment  thereof,  such  land- 
lord and  lessor  shall  and  may,"  (so  that  here  is  the  word, 
«  skall,*  not  merely  "  wffy  ,•"  but,  if  it  were  only  the 
word  nun/f  I  should  have  thought  that  it  was  imperative^ 
in  analogy  to  another  statute  which  I  will  hereafter  men- 
tion ;  but  here  it  is  *<  shall  and  way),"  without  any  for- 
^lal  demand  or  re-entry,  serve  a  declaration  in  qect- 
ment  for  the  recovery  of  the  demised  premises  in  the 
usual  way,  and  that  shall  be  equivalent  to  the  formalities 
of  a  re-entry."  Here  it  is  imperative^  as  it  appears  to 
me,  that  he  shall  not  proceed  as  at  conunon  law :  the 
statute  dispenses  with  that  proceeding,  and  abrogates  it, 
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find  direct^  that  he  shall  proceed  in  the  nnial  manner  1819. 
by  ejectment.  The  act  then  continues^  <*  And  in  case  ^T"^ 
of  jadgment  against  the  casual  ejector,  or  nonsuit,  for  d.  Jeesbt 
not  confesung  lease,  entry,  and  ouster,  it  shall  be  made  ^  ^* 
am>eBr  to  the  Court,  where  the  said  suit  is  dq)ending,  by 
affidavit,  or  be  proved  upon  the  trial,  in  case  the  de- 
fendant appears,  that  half  a  year's  rent  was  due  before 
the  said  declaration  was  served,  and  that  no  sufficient 
distresa  was  to  be  found  on  the  demised  premises 
countervailing  the  arrears  then  due,  and  that  the  lessor 
or  lessors  in  gectment  had  power  to  re-enter,  then,  and 
in  eveiy  such  case^  the  lessor  or  lessors  in  ejectment 
shall  recover  judgment:"  but  the  lessor  cannot  re-enter 
in  this  case^  unless  there  be  an  insufficiency  by  which  he 
can  obtain  his  rent  by  distress,  so  that  here  it  is  imposed 
npcm  him,  that  he  shall  not  avail  himself  of  the  power 
of  re-entry,  if  there  be  sufficient  distress;  then,  the 
atatote  also  provides  that  the  tenant  shall  be  at  liber^ 
to  pay  his  rent  into  Court,  and  so  on,  thereby  giving 
tts  advantage  to  the  tenant.  Now,  in  this  case,  it  is  asked^ 
if  the  power  of  re-entry  at  oommoa  law  is  not  taken 
away,  why  should  it  be  left?  It  is  quite  nonsense 
to  suppose  that  it  can  be  left  for  any  thing  but  as  a 
aecttrity  for  the  payment  of  rent;  because^  if  the  lessor 
ooold  make  a  re-entry  at  the  common  law,  and  imme- 
diately distrain,  the  present  defendant  might  file  a  bill 
in  equity  to  restrain  him.  Neither  law  nor  equity  will 
permit  tlie  lessor,  since  the  statute  of  4  Geo.  2.,  to 
teke  any  proceedings  for  any  other  purpose  but  for  the 
aecurity  of  the  rent;  and  it  appears  to  me^  that  that  is 
Che  reasonable  and  fidr  and  proper  construction  of  the 
jttatbute;  for  where  would  be  the  use  of  leaving  a  loop- 
hole for  the  landlord  to  make  an  entry  at  common  law, 
in  order  to  avoid  this  statute?  The  intention  of  the  act 
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ifl,  duit  the  lesMHT  diould  have  tlie  Mine  relief  ia  a  Couit 
of  Law,  as  he  before  had  in  a  Court  of  EquiQr;  it  i»o- 
Tides  for  the  payment  of  rent  into  Cknurt,  and  so  on.    It 
strikes  me^  that  it  is  imperative  upon  the  party  to  fxo^ 
oeed  in  the  way,  which  shall  enable  him  to  avail  him- 
self of  this  act,  and  it  always  has  been  so  considoed; 
for,  I  dare  say,  there  will  not  be  found,  sinoe  this  sta- 
tute, a  re-entry  at  common  law :   I  usrer  beard  nor 
read  of  an  instance  of  it;  and  what  makes  me  think  it  is 
imperative,  is  the  statute  of  8  at  9  Jfi «.  9^  ^  An  act  for 
the  better  preventing  frivolous  and  vexatious  swIb,"  m 
actions  for  penalties  for  the  non-performance  of  cove* 
Hants:  that  statute  runs  in  these  terms,  *^  And  be  it 
enacted  (a).  That  in  all  actions,  which,  from  and  after 
the  ^SA  day  of  March^  1697,  shall  be  ccmimenoed  or 
prosecuted,  in  any  of  his  Migest^'s  Courts  of  Recordt 
npon  any  bond  or  bonds,  or  on  any  penal  sum  for  non- 
performance of  any  covenants  or  agreementa^  in  sny 
indenture,  deed,  or  writing,    contained,  the  phdatiiF 
or  pbintiflb  may,**  (not  <<  shaU  and  nu^,"  as  it  is  ia  the 
4  Geo.  3.)  <<  assign  as  many  breadies  as  he  and  they 
shall  think  fit,  and  the  Jury,  upon  Ihe  trial  of  such  acdoo, 
shall  and  may  assess,  not  only  such  damages  and  ooiti 
of  suH  as  have  heiietofore  been  usnelfy  done  in  sodi 
cases,  but  also  damages  for  such  of  the  said  breaches  so 
to  be  assigned,  as  the  plaintiff  upon  ihe  trial  of  the 
issuer  shall  prove  to  have  been  broken,  and  that  the  like 
judgment  shall  be  entered  on  such  rerdict  as  beietofof^ 
hath  been  usually  done  in  such  like  actions."    It  is 
provided,  in  case  of  judgment  on  demurrer,  that  the 
plaintiff  may  suggest  (always  uang  <<  may")  <<  as  many 
breadies  of  the  covenants  and  agreements  as  he  shdl 
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tUiik  fit  f*  gifii^  die  defendant  the  opportuiiity  of  pay-         16I9. 
iiig  money  into  Coart  after  auch  jadgment  is  entered*  ^^ 

and  before  the  exeeotion  is  executed.    I  remember  the      d.  Jxaaat 
firstcas^  aknost»  where  this  statute  was  brought  intocon-»  ^ 

sderadon,  and  that  was  the  case  oS  Drage  y.  Brand  (a), 
fixr,  till  that  time^  it  hod  been  always  considered  to  be  in 
the  option  of  the  plainriff,  whether  he  would  proceed 
seoofding  to  the  course  of  die  Common  Law,  or  accord* 
iagtothisatirtute;  and  therefore,  in  general,  he  assigned 
eoly  one  breabh;  and  in  Drage  t.  Brand  diat  came  to 
beooQsideRd,  and  there  it  was  contended  that  die  plain* 
tiff  had  a  right  to  proceed  at  the  Common  Law,  and  not 
npop  this  statute;  and  it  was  aif^ued  very  much  upon 
this,  that  the  statute  says  he  may  assign,  and  that  therOf 
fiwe  it  was  left  at  his  discredon*  whedier  he  would  pro- 
ceed upon  the  statute,  or  according  to  the  course  of  the 
Common  Law:  however,  the  construction  upon  diat  sta» 
tote  in  that  case,  and  which  has  been  followed  in  all  the 
Coarto  of  Common  Law,  is,  diat  the  statute  has  been 
cenadered  as  compidsory,  and  that  such  is  die  feir  and 
liberal,  and  premier  constnicdon  to  be  put  upon  it:  fbc^ 
where  weuld  be  the  use  of  sufiering  a  man  to  reoorer 
his  penalty,  and  then  to  obH^  the  defendant  to  go  into 
a  Court  ef  Equity,  where  an  issue  would  be  directed? 
In  order  to  {prevent  that  drcnitjr,  the  language  of  the 
statute  virtually  is,  diey  <<  shalf  asugn  breaches,  and  so 
on;  so  here^  I  say,  in  analogy  to  diis  statute^  the  true 
and  ledi  constnicdon,  in  my  humble  opinion,  is,  that  by 
die  statute  of  4  Qeo.  9.  the  power  of  re-entry  at  common 
law  is  abolished,  and  the  lessor  must  proceed  in  the 
usual  way,  by  serving  an  ejectment  at  die  end  pf  half  a 
year,  and  cannot  proceed  in  any  other  way.  )sSl  am 
T^t  in  the  construcdcm  of  dmt  statute,  there  is  an  end 

(a)  a  Wil*.  BTT* 
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*-  of  tlu8  question;  for  the  fnimers  of  this  lease  hare  hh 
serted  nothing  in  it  but  what  is  conformable  to  this 
d.  Jbrset      statute.     But  I  will  suppose  it  to  be  left  open  to  the 
landlord  to  proceed  in  the  old  way,  as  he  might  have 
done  before  the  statute^  and  that  a  reasonable  clause  of 
re-entry  is  sll  that  the  power  required :  can  the  adoption 
of  the  same  condition,  which  the  Iq^isUture  have  adopted 
in  similar  cases,  not  be  considered  as  a  reasonable 
power?  The  case  oiCoxe  v.  D€af{a)  has  been  cited  as  an 
authority  of  the  Court  of  Kif^s  Benehf  that  the  in- 
sertion in  a  condition  of  re-entry,  in  a  lease  made  under 
a  power,  of  the  words  ^  in  case  no  sufficient  distress  can 
be  taken  upon  the  premises,''  these  words  not  being  in 
die  power,  was  not  a  good  execution  of  the  power.   I 
must  own,  I  should  have  doubted  very  much  the  pro- 
priety of  that  decision,  and  I  wish  that  the  operatioa 
and  eflfect  of  the  statute  4   Geo.  2.  c.  28,  had  beoi 
brought  more  .  fully  under   the  consideration  of  the 
Court;  but,  be  that  case  as  it  may,  it  is  different  in 
one  matn^ial  feature  ttoax  the  present    The  re-entiy 
required  there  was,  for  the  non-payment  of  the  rent 
reserved  by  the  space  of  twenty-one  days :  the  Court 
considered  that,  as  a  precise  specification,    that  the 
aettlement  had  prescribed  a  particular  form  of  re-entry, 
and  that  therefore  it  might,  perhaps,  be  inferred  that 
no  other  qualification  would  be  warranted;  but,  heT% 
there  is  no  time  limited:  a  power  of  reentry,  in  general, 
is  all  which  is  required,  and  therefore^  I  should  say, 
that  a  reasonable  qualification  was  meant.     But,  it  is 
plain,  that  the  Court  of  Kin^s  Bench  considered  the 
present  case  as  contradlstingmshable  from  that  of  Coxc 
X.  Dajfi  for  it  cannot  be  supposed,  at  the  time  when  th^ 
decided  this  case,  that  thejr  had  forgotten  thdr  own 


(a)  iSJBas^.  llB. 
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clecUioii,  ivhich  was  made  only  a  few  yean  beforei  be- 
cause there  was  the  same  Chief  Justice  in  Coxe  v» 
Dag  that  there  was  in  this  case,  and  one  of  the  same 
learned  Judges  (namely,  Mr.  Justice  Bayley).  They 
must  have  considered  this  case  as  distinguishable  from 
that  of  Coxe  ▼.  Ikcy  ;  for,  that  very  same  Court  decided, 
that  this  power  had  been  reasonably  and  properly  exe- 
cuted, and  therefore  they  must  have  considered  the 
former  decision  as  wrong,  or,  that  this  case  was  distin- 
guishable from  it  They  gave  judgment  for  the  defend- 
ant ;  and  I  am  of  opinion  that  their  judgment  was  rightly 
and  properly  giv^  and  that  it  ought  to  be  aflSrmed. 


1819. 


Doe 

d*  Jersey 

Smith< 


Mn  Baron  OaAHAM.^It  is  with  very  considerable 
regret,  that  upon  the  present  occasion,  after  the  (pinions 
which  I  have  heard  delivered,  and  those  which  I  have 
reason  to  expect,  I  cannot,  consistently  with  that  respect 
which  is  due  to  them,  express  upon  the  present  occa- 
sion, that  which  the  duties  of  my  own  mind  would 
suggest — a  confident  judgment. 

The  question  springs  out  of  a  settlement  of  1757>'  by 
which  Lady  Vernon^  then  the  owner,  and  having  the 
disposal  of  this  estate^  applied  three  distinct  powers  to 
three  di£fer^nt  descriptions  of  property.  Of  the  first 
description  are  those  lands  which  had  been  usually 
letten  for  lives,  and  which  form  the  subject  of  the  lease 
in  qoestion.  Of  the  second,  are  those  which  were 
leased  for  years  at  a  common  and  rack-rent;  and  the 
third  relates  to  lands  with  mines,  that  were  at  that  time 
parts  of  the  estate.  She  has  made  a  distinction  with  re* 
spect  to  the  powers,  between  the  leases  of  mines  and 
leases  of  property  of  the  two  other  descriptions,  omitting  to 
require  thelessor  to  insert  any  power  of  reentry  onnon*^ 
payment  of  lent  in  the  case  of  mines,  considering  that 
her  .directions,  that  the  leases  of  these  mines  should  con- 
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iSig.         tain  lii^  qsusI  covenaiits  in  leases  of  property  of  that 
^Q^  description  were  sufficient  to  guard  the  estate  of  the  re- 

d«  Jcasjty      mainder-man;  and  it  is  observable,  that  tixe  has  been 
^  *'  more  explicit  in  the  language,  or  the  expressions  used, 

of  what  the  powers  should  be^  as  applied  to  leases  for 
years,  and  bb  applied  to  leases  for  lives;  very  naturally 
being  more  anxious  with  respect  to  die  reserradon  of 
those  rents,  on  the  leases  of  lands  let  for  years  at  rack- 
rent,  wherein  the  rent  vesenred  constitutes  the  principal 
yalse  and  profits  of  the  land,  and  expressing  more  ia» 
diflbreaee  with  respect  to  that  species  of  pn^rty,  of  whidiy 
in  point  of  fact,  the  whole  profit  may  be  said  to  be  derived 
from  the  fines,  which  are  a  species  of  anticipated  rent,  and 
whidi  constitute  the  substantial  enjoyment  and  income^ 
and  the  rcait  reserved  is  a  mere  nominal  rent;  for  with 
reqpect  to  a  property  of  this  description,  as  to  any  bene- 
ficial enjoyment,  the  reservation  of  a  rent  of  £2  may  be 
treated  as  a  rent  of  two  shillings:  it  is  merely  a  rent  recog- 
nizing the  relation  of  landlord  and  tenant,  and  upon  that 
occasion  she  has  used  an  expression  with  respect  to  the 
power  so  general,  that,  strictly  speakings  it  means  nothing 
of  itself ;  it  necessarily  refers  to  something  extrinsic,  either 
to  extrinsic  fiicts,  or  extrinsic  judgment  and  ojHnion :  f<Mr 
she  has  only  said,  so  that  there  be  contained  in  every 
such  lease  a  power  of  re-entry  for  the  non-payment  dl 
the  rent  thereby  reserved.  Now  when  I  look  at  the 
description  of  this  power,  I  cannot  see  what  species  of 
'  pcfwer  is  tx>  be  executed,  but  by  a  reference  either  to 
something  extrinsic,  something  that  had  been  done 
theretofore  with  the  property,  or  at  least  by  areferenceto 
sound  judgment  and  discretion  in  the  specification  of  that 
wUch  she  has  left  in  the  most  general  terms.  A  drcum- 
stanoe  is  found  an  this  special  verdict,  on  which  I  do  not 
rely  in  the  formation  of  my  opinion;  but  it  is  neverthe* 
less  material,  MMd^,  that  at  the  veiy  thae  of  the  exe^ 
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eadon  of  tliis  settlement,  and  since^  and  np  to  the  time  1819. 

of  the  surrender  of  that  leasee  which  laid  a  fimndation  ^t^ 

Doe 
tn  a  new  lease  in  September^  "^^^y  thf  then  subsisting       d.  Jerset 

leases^  and  every  snoeesstve  leased  vpon  the  surrender^  v* 

contained  precisely  that  execution  of  the  power  which 

the  present  lease  contains;    then  the  special  verdict 

states  the  terms  in  which  die  present  leasee  of  18(15,  has 

been  expressed,  and  finds  that  the  power  being  sndi  as 

I  have  stated,  that  this  proviso  is  ocmtained  in  it^  <^  Pnv 

▼ided  always,  that  if  it  shall  happen  at  any  time  that  the 

said  yearly  rent  of  <£S,  and  every  or  any  of  the  duties^ 

servicei,  reservations,  and  payments  hereby  reserved^ 

shall  be  behind,  unpaid,  or  undone  in  part,  or  in  all,  by 

the  qiaoe  of  fifteen  days,"  which  is  not  inserted  ex* 

pressly  in  the  general  terms  of  this  power,  ^  and  no 

sufficient  distress  or  distresses  can  be  had  or  take% 

whereby  the  same  and  all  arrearages  may  be  raised,*^ 

th^  it  shall  be  lawful  for  the  party  to  enter.     This 

being  the  execution  of  the  power,  and  this  the  direction 

that  ia  given  in  this  deed,  I  would  ask,  what,  in  the 

name  of  common  senses   was  to  be  done  by  any  pem 

son  who  had  to  pen  such  a  kase^  and  to  reduce  into 

shape  this   general  power;   for  all  that  Lady  Venum 

haa  said  in  the  creation  of  this  power  is,  that  there  is  to 

be  a  power  for  re-entry  for  the  non-payment  of  the  rent. 

I  luiTe  already  fainted  that  this  does  necessarily  refer 

either  to  something  which  had  been  done  before,  or  at 

least  to  die  exercise  of  some  jodgment  or  some  opinion; 

fc^caT""^  a  man  who  takes  up  thu  power  and  reads  it, 

and  k  to  reduce  it  to  plain  and  distinct  language^  cai^- 

notfoUowthe precise wordsof  it;  ^  Provided  always,  that 

if  it  shall  happen  at  any  tune  that  the  said  yearly  rent  of 

£2 J  hereby  reserved,  shall  be  behind  or  unpaid,  the 

leaacnr  shall  re-enter:"  then  what  is  to  be  dene  in  theexe- 

catkm  of  this  general  power?  It  seems  admilted  that 
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the  rent  is  not  to  be  paid  on  the  very  day:  wase 
reasonable  time,  therefore,  may  be  allowed.  I  say  then 
that  something  is  to  be  done  which  is  reasonable  and 
proper.  Now  I  will  ask,  what,  upon  such  an  occasion,  i» 
a  man  to  do  who  has  to  pen  this  clause?  He  will  say,  I 
cannot  follow  the  particular  words :  must  I  not  eaquresi  a 
day?  Am  I  to  bind  the  tenant  down  so^  that  <»i  the  dose 
of  the  first  day  of  the  payment  of  the  rent,  the  landlord 
shall  have  his  power  of  re-entry  immediately,  and  put  the 
tenant  to  the  difficulty  of  an  application,  either  to  Equity 
X>rtoLaw?  Shall  I  so  pen  it,  as  to  make  it  revolting  to 
any  man  who  might  otherwise  be  disposed  to  take  it? 
What,  if  a  person  do  not  pay  his  trifling  rent  before  the 
last  hour  of  the  day  at  which  it  is  due,  namefy^  £i  rent 
ibr  the  half  year,  is  he  to  be  turned  out,  and  driven  to 
a  Court  of  Equity?  As  the  Law  and  Equity  then  stood, 
that  would  have  been  his  only  resort;  because  in  literally 
following  the  words  oi  the  powers,  it  must  be  a  re-entry 
at  Common  Law.  Then,  something  reasonable  is  to  be 
done.  What  other  test  of  what  is  reasonable  can  possibly 
•be  offered,  than  either  that  which  had  been  done  from  the 
very  first  time  of  the  enjoyment  of  the  property,  or  at 
least  that  which  is  adequate  and  commensurate  widi  the 
occasion?  This,  I  confess,  seems  to  me  the  best  test  of 
what  is  to  be  done  upon  the  present  occasion,  and  solvei 
all  the  diflSculty  which  has  struck  very  intelligaat  minds. 
Who  is  to  judge  of  the  reasonableness  bf  this  ?  Is  the 
Judge  to  examine  the  reasonableness  of  it,  or  a  Jory? 
The  Jury  are  not  the  judges  of  it ;  but  where  the  creator 
of  the  power  has  said,  there  shall  be  a  power  of  re-entry, 
it  is  necessarily  required  that  the  person  who  prepares 
the  lease  must  give  it  a  specific  form,  and  the  Court  must 
finally  judge  whether  he  has  followed  the  intention,  of 
the  donor*  I  do  not  mean  to  say  that  ^^  a''  powet  means 
in^  power  a  pers^m  may  choose  to  insert;  but  a  power 
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commensurate  with  the  occanon.    Then  I  resort  to  that         1819: 
which  cannot  be  denied,  that  the  clauses  of  re^^ntry  are  ^^ 

only  to  secure  the  payment  of  the  rent :  they  were  always      d«  Jsrset 
so  deemed  both  in  Law  and  Equity,  and  it  is  a  very  im-        Smith 
portant  consideration,  when  we  see  what  was  the  original 
execution  of  this  power  ccmceived  in  die  general  words  of 
it     What  can  be  more  reasonable  than  to  resort  to  the 
state  of  the  Law  at  that  time?  At  that  period  the  Law  as 
wdl  as  the  Equity  stood  precisely  as  it  does  at  this  di^; 
for  not  only  was  there  an  old  Equi^,  which  the  Courts 
of  Equity  exercised  before  thestatute  ofthe4  Geo.  %  but 
there  was  then  that  statute  to  serve  them  as  a  guide  of 
what  was  reasonable  and  proper  and  suitable  to  the 
occasion.    When  I  state  the  proposition,  that  theise 
clauses  for  re-entry  are  only  for  the  non-payment  of  rent, 
I  speak  the  language  of  every  man  who  has  ever  sat  in 
a  Court  of  Equity,  or  read  what  has  passed  in  that 
Court.    And  I  will  venture  to  assert,  that  this  is  the 
sole  occasion  for  it,  and  that  there  never  was  a  pe- 
riod antecedent  to  the  4  Gto.  £,  or  even  in  the  history 
of  this  country,  where  Courts  of  Equity  did  not  re- 
lieve  in  every  species  of  these  clauses,  whether  they 
were  for  re-aitry  and  enjoyment,  or  to  hold  as  be- 
fore^ the  leasee  or  a  clause  that  the  lease  should  be 
absolutely  vmd.      It  always   was  the  province  of  a 
Court  of  Equity  (for  these  covenants  and  clauses  were 
introduced  from  the  old  estates   upon  condition),   to 
treat  those  rights  of  entry  as  forfdtures;    and  it  was 
the  constant,  province  of  a  Court  of  Equity,  in  all  these 
cases,  to  relieve  from  the  forfeilure,  whoi  the  compensa- 
tion  is  in  the  case  of  non-payment  of  rent,  clear  and 
plain,  and  easily  to  be  ascertained;  and  there  the  Courts 
€^  Equity  have  said,  that  the  lessee  shall  be  restored  to 
the  possession  of  the  estate,  and  the  lessor  shall  be  enp* 
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1*^0-        joided  from  proceeding  farther,  when  the  lessee  is  reedjr  to 
Dob  Wf  ^^i^^t  and  all  costs;  batit  was  thought  to  be  a  very 

d«  JfiRsn  TeacatioBS  thing,  that  a  party  for  rent,  and  of  all  things  for 
Smith*  ^  nominal  rent,  a  rent  of  £2^  which  I  may  assume  for 
the  purpose  of  this  argument  as  a  real  of  two-pence,  should 
be  driven  into  equity,  and  therefore  the  kgisbtnre  hafe 
interposed  a  provision  upon  that  occasion.  The  statute 
4  Geo.  2.  recitw,  meanmg  at  the  same  time  to  reUete 
landlords,  that  there  were  very  great  dificnlties  sod 
niceties  in  those  entries  at  common  law ;  the  demand 
was  to  be  made  at  particular  places,  and  at  partknlar 
times ;  these  previous  steps  were  liaMe  to  be  controverted ; 
they  were  traversable  at  law,  besides  which  the  party  was 
hid  under  veiy  considerable  diflkulties  afterwards,  in 
going  or  sending  his  servant  to  demand  the  rent,  being 
Uabfe  to  mistake  the  time  or  the  place  of  demand,  sad 
dierefore  the  legislature  take  it  up  in  proper  circDm- 
stanoes,  and  say,  we  will  relieve  you  from  these  diff* 
culties,  but  we  will  do  it  upon  your  performing  that 
irfiich  common  sense  and  reason  require.  In  the  frit 
place,  jrou  shall  not  enter  unless  the  rent  be  in  arrear 
for  half  a  year,  and  there  be  a  clause  of  r»^ntry  in  the 
leasee  and  this  privilege  cannot  be  granted,  in  case  dispe 
is  asnfficient  distress  npon  the  premises,  because  it  would 
be  an  extreme  hardship,  to  drive  the  party  into  a  Court 
f^  Equity,  if  there  is  over  the  next  hedge  where  Ae 
lessor  may  look,  abundant  to  pay  and  satisfy  Us  rsal; 
and  therefore  if  those  terms  are  complied  with,  thel^gis* 
lalure  have  rery  properly  dbpensed  with  a  fenmd  de- 
mand and  entiy.  By  the  statute  4  Oeo.  ^.  c.  98.  it 
shall  be  suAcient  to  serve  a  declaration  in  geetmenl^ 
provided  that  be  not  done,  which  is  oppressive;  and 
when  the  kssor  has  a  ready  remedy  at  hsnd,  Aathedo 
not  resoit  tm  the  eqiedient  of  entering  the  premMsi 


IN  THE  FIFTY'-NINTH  YSAE  OF  GEO.  III. 


4&T 


This  was  the  proviuon  the  statute  made  lit  that  time, 
and  this  was  the  state  both  of  law  and  equity  when  this 
power  waa  created.    I  will  now  ask,  in  plain  common 
senses  when  we  lode  to  the  generality  of  this  power,  so 
plainly  expressing  a  difference  in  the  mind  of  the  creator 
of  it  with  r^pect  to  these  nominal  rents,  whether  any 
man  of  sense  and  understanding,  poming  an  execution 
of  a  power  of  this  sort,  would  think  that  he  could  have 
a  better  guide  for  it  than  the  direction  of  the  statute^ 
and  the  qualification  of  there  bduig  no  sufficient  distress 
upon  the  premises ;  and  above  all,  would  it  not  be  revolt- 
ing to  common  sense,  to  suppose  that  a  power  should  be 
given  either  confined  to  the  particular  day,  or  according 
ta  the  argument,  admitting  a  reasonable  time  for  it;  but 
that  it  should  be  confined  to  the  last  hour  of  that  day, 
and  that  the  party  should  have  the  power  of  re-entry  for 
the  mere  nominal  half  yearly  rent  of  £lf  when  look- 
ing over  the  first  hedge,  he  would  perhaps  see  a  hun- 
dred head  of  cattle?  for  can  we,  when  we  reason  upon  a 
case  of  this  description,  overlook  the  circumstances  or 
the  nature  of  the  tenure?  can  we  conceive  any  difficulty 
that  this  qualification,  and  this  clog  impose  upon  \he 
party,  when  it  says,  that  be  ^all  not  enter  if  there  be  a 
saffident  distress  to  pay  his  twenty  shillings  ?  Here,  there 
is  a  purchase  in  fact,  because  these  leases  for  lives  are 
fully  purchased  with  the  reservation  of  a  mere  nominal 
rent;  they  are  purchased  by  a  man  who  buys  the  estate 
for  three  lives.    He  has  a  great  property ;  can  we  pos- 
sibly ccmcdve  either  of  those  difficulties  which  have  been 
preaaed  npcm  the  Court?  first,  the  danger  of  replevin. 
What !  are  we  to  conceive,  that  a  tenant  having  a  bene- 
ficial estate  1^  resist  the  payment  of  <£l,  and  undergo 
the  expense  of  applying  to  the  Sherifi^s  Court  and 
iqplevying  the  distress,  or  that  any  lessor  should  think 
that  he  was  at  all  in  dange^  of  the  ncm-payment  of  £l 
roi^  Iff.  I  I 
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rent.     Another  difficulty  has  been  suggested,  whid) 
is  that  erery  part  of  the  premises  must  be  searched, 
and  that  it  is  very  likely  there  may  be  some  barn  or 
a  dunghill  in  a  remote  part  of  the  estate  w)iich  may 
have  been  overlooked,  and  which  would  have  paid  £\ 
rent.    Can  it  be  supposed  that  property  of  this  lort 
would  be  in  that  dismantled  state,  that  a  man  should 
be  at  a  loss,  and  have  to  search  every  comer  to  pay 
himself  a  pound  ?  These  are  arguments  which  I  think 
ought  not  to  weigh  upon  minds  intelligent,  liberal,  and 
enlarged.    Another  argument  is  used,  it  is  said  (and  I 
perfectly  agree  with  that)  that  in  the  execution  of  this 
power,  the  great  object  is  this,  that  upon  no  occasion 
shall  the  remainder-man  suflfer  in  any  reelect,  nor  be  put 
in  a  worse  condition:  so  it  is  said,  that  these  powen 
have  been  transferred  from  Equity  into  Law,  and  that 
an  equitable  and  liberal  construction  shall  be  put  upon 
them,  and  that  they  should  always  be  construed  so  as 
that  they  may  be  reasonable ;  they  should  be  construed 
equitably,  but  in  such  a  way  as  not  to  be  injurious 
to  the  tenant,  or  to  the  reversi(»er,  or  remainder-man 
next  entitled  to  these  rents.   But  let  me  onty  preset  for 
consideration,  what  possible  injury  can  arise  to' that  per- 
son in  remainder,  under  the  power  as  it  now  stands.  By 
a  strict  and  literal  execution  of  this  power,  he  is  to  ha^e 
a  power  of  re-entry  at  Common  Law,  by  an  execution 
of  it,  according  to  its  spirit  and  intention  he  has  a  bene- 
ficial power  of  re-entry,  which  dispenses  with  many  in- 
conveniences  under  the  protection  of  the  equitable  sta- 
tute of  the  4  Geo.  2.   Which  is  the  most  beneficial  aitiia- 
tion?  In  one  case,  if  you  adhere  either  to  the  strict  words 
of  the  power,  or  if  you  leave  this  clause  unqualified,  you 
leave  Uie  party  to  all  the  difficulties  he  has  at  Common 
Law,  to  enforce  the  payment  of  his  «f  1  rent.    In  order 
to  ^et  such  rent,  he  must  make  his  demand,  he  mu%l 
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make  his  eDtry,  and  he  has  no  relief  from  the  statute ; 
iriiereas,  if  jou  annex  to  it  this  qualification,  you  put  the 
remainder-man  into  the  easiest  situation  that  can  pos- 
sibly be^  upon  the  supposition,  that  he  can  wait  for  half 
a  year  for  the  payment  of  Jiis  £l,  and  if  he  can  do  so, 
he  is  pat  in  a  much  better  situation  than  by  only  giving 
him  die  boiefit  of  the  Common  Law,  because  if  you  can 
suppose  that  a  property  of  this  kind  should  not  afibrd  a 
distress  of  <£l,  he  has  an  easy  remedy  under  the  statute, 
of  serring  a  declaration  of  ejectment,  and  every  formal 
preliminary  is  dispensed  with.  This  is  the  course  of 
argument  to  which  my  mind  has  been  led,  and  which 
has  prodaced  in  it  considerable  conviction.  But  we  are 
pressed  with  authorities,  and  it  is  supposed  that  the  case 
of  Coxe  y.  Day  (a),  in  point  of  fiu^  has  decided  the 
present  question :  now  I  wish  that  that  case  should  be 
contrasted  with  another,  which  I  shall  refer  to,  namefyf 
that  cS  £bUmf  ▼•  Scott  (i).  I  can  only  say,  with  respect 
to  Coxe  T.  Dajfj  that  I  so  far  {oncur  with  my  learned 
brother  Wood^  who  has  gone  before  me,  as  to  express 
some  little  disposition  to  difier  from  that  case,  though 
diet  was  not  the  case  of  an  estate  for  lives  at  a  nominal 
rent;  but  I  would  not  venture  to  say  I  differed  from 
that  CBse^  if  I  did  not  know  from  a  note^  which,  tliough 
not  accurately  reported,  perfiscdy  convinces  me  of  what 
did  pass,  that  the  case  of  Hotley  v.  Scott  warranU  me  tb 
dispute  the  authority  of  Coxe  v.  Day,  because  I  take  the 
fi>rmer  to  be  diametrically  opposed  to  the  latter,  and 
tfaerefere  I  may  say,  magno  se  Judke  quisque  tueiuTj  when 
I  yentnre  to  declare  that  I  completely  disagree  with  the 
case  dlCoxe  v.  Day,  and  that  I  think  that  it  was  one  of 
those  constructions  of  the  execution  of  a  power,  which 
was  neither  agreeable  to  Equity  nor  to  Law.    I  think 
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myself  supported  by  the  case  of  Hotley  v.  SeMy  which  I 
take  to  he  a  decisive  opinion  of  a  Court,  as  well  filled, 
perhaps,  as  either  that,  or  any  other  Court  in  the  king- 
dom eould  be  fflled :  and  when  I  say  this,  it  seems  to 
me  quite  suiBcient  to  mention  .the  names  of  Lord  Mam- 
Jield  and  Mr.  Justice  Atton.  I  do  not  read  the  case 
of  Hotley  V.  Scott  J  because  I  think  it  quite  sa£Bcient 
to  refer  fo  it,  for  to  my  mind  Lord  Mansfiddy 
in  delivering  the  opinion  of  the  Court,  deddes  the 
question  in  the  most  express  terms.  Hiere  was  one 
question  there,  which  does  not  arise  here,  which  was  im- 
material, and  was  so  treated  by  the  whole  Court:  therey 
the  power  of  re-entry  was  reserved  to  Sir  John  Ashk^ 
and  his  hdrs  and  assigns,  instead  of  bdng  to  the  penoa 
next  entitled  in  reversion  or  remainder;  but  a  proTiso 
sunilar  to  the  present  was  annexed  to  it,  namdy^  if  no 
sufficient  distress  should  be  found  on  the  premises  Mr. 
Dunning^  who  argued  that  casej  put  the^latter  objectian 
forward,  and  mainly  re]jed  upon  this  di£ferenoe^  by  the 
annexation  of  the  qualification;  and  Mr.  Beareroftf 
for  the  defendant,  seemed  to  consider  the  first  ques- 
tion as  of  no  mcxnent,  and  principally  argued  upon 
die  second,  that  the  clause  of  sufficiency^  of  dis- 
tress was  no  injury  at  all  to  the  par^,  that  it  was 
doing  no  more  than  that  which  the  statute  had  pointed 
out,  and  that  it  was  perfectly  adequate  to  the  occasion. 
These  clauses  of  re-entry  being  merely  to  enforce  the  pay- 
ment of  rent,  he  put  it  on  that  ground,  and  Lord  JUans/ldd 
m  express  terms  ad<^ted  the  argument,  though  accord- 
ing to  the  note  I  have  seen,  I  do  not  perfectly  un^rstaod 
aome  parts  of  the  reasons  of  the  (q)inions  given  by  him; 
but  I  am  quite  dear,  that  the  note  taken  at  that  time^ 
by  a  very  respectable,  but  then  a  very  young  m^n  [a\ 


{a)  Mr.  Lqfi. 
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did  not,  and  could  not  mistake  the  decision  of  the  Court.  iSig. 


Do£ 


But  I  do  not  mean  to  give  the  arguments  which  Lord 
Mcaiffield  used  upqn  that  occasion:   his  decision  was      d.JjERS£Y 
founded  upon  this,  that  the  clause  of  re-entry  being  v. 

mM^y  for  non-payment  of  rent,  whatever  was  adequate  ^*^"/ 

to  that  purpose  yas  sufficient,  and  that  it  would  be 
contrary  to  the  i^irit  of  the  statute^  and  contrary  to 
reason,  that  the  lessor  should  enter  for  the  non-payment 
of  rent  when  thece  was  a  sufficient  distress  to  satisfy 
liim^  and  there  it  is  to  be  observed,  it  was  a  beneficii^l 
ren^  not  a  nominal  rent,  as  this  is;  but  even  in  that 
case,  Lord  Mansfield  thought,  that  it  was  no  mprp 
than  a  reasonable  and  proper  qualification,  and  with 
that  qnaligcntion,  he  and  all  the  Court  held  it  to  be  a 
valid  execution  of  the  power.     Having  expressed  my- 
self so  fully  upon  that  case,  I  shall  not  examine  mi- 
nutely,   whether  this  extrinsic  evidence  should  have 
been  referred  to,  because  I  ground  myself  upon  the 
circumstance,  that  the  proviso  'in  this  case  is  proper, 
bei^g  intended  as  a  re-entry,    and  adequate  to  the 
occasion,  merely  being  for  the  payment  of  the  rent; 
and  without  yentyring  to  go  as  far  as  my  brother  Wood 
has  done  on  the  present  occasion,  an/d  to  say,  that  the 
statute  of  4  Geo.  %  has  precluded  every  other  modp 
of  proceeding  I  say,  that  my  opinion  is  grounded  upon 
this,  tliat  the  clause  of  re-entry  is  suited  to  the  occasion, 
sufficient  and  adequate^  and  that  it  wisely  and  properly 
takes  this  statute  as  its  guide;  and  I  say,  in  effisct,  it 
puts  the  remainder-man  in  a  better  situation,  because 
the  one,   strictly  construed,  leaves   him    at  large  tp 
his  remedies  at  Common   Law,  and  the  other  give^ 
him  the  easy  means  held  out  by  the  statute;,  but  I 
sfaoiil4  not  be  ^t  all  afraid  on  the  other  question,  if  it  were 
necessary  to  give  my  opinion*     My  notion  is,  that  the 
extrinsic  evidence  was  well  referred  to,  as  it  constitutes 
part  of  the  present  case  in  point  of  fact ;  but  I  wish  iq 
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ir^  case  of  an  ambigtiitas  latens  or  patens ;  it  is  a  genenl 

d.  Jersey       direction  which  necessarily  refers  to  the  exercise  of 
^  ^*  judgment  to  give  it  expression  and  form ;  and  what  can 

\        be  a  better  exercise  of  judgment,  than  to  see  how  the 
property  was  held  from  the  first  ?  Can  we  have  a  better 
guide  than  that  which  speaks  by  the  mode  which  was 
used  at  the  time,  namely^  by  the  subsisting  and  sab- 
sequent  leases  ?  Can  any  man  say,  that  there  is  an  am- 
biguity on  the  face  of  the  deed?  lliere  is  no  ambiguity 
of  expression,  the  language  of  the  deed  is  clear  in  sense, 
but  not  definite  or  precise  in  the  direction  given;  we 
cannot  construe  the  power  by  the  words  in  the  deed,  be- 
cause they  do  not  purport  to  describe  or  express  the 
particular  power,  but  merely  indefinitely  a  power,  and 
therefore  it  is  neither  in  point  of  fact  an  ambiguiUts 
latens  or  patens,  but  if  it  is  to  be  construed  as  part 
of  tlie  deed  itself,   then  it   is   an  ambiguitas  patens, 
because  it  stands  on  the  face  of  it  a  power  of  re- 
entry :  a  power  may  mean  a  power  with  this  qualifica- 
tion or  without  it,  and  then  it  cannot  be  aided  by  aver- 
ment.    But  I  contend,  that  being  a  general  direction, 
it  is  a  reference  to  selection  and  judgment,  and  if  so^  a 
person  in  the  execution  of  this  power  cannot  possibly  do 
better  than  resort  to  the  way  in  which  it  has  been  con- 
stantly used,  and  it  relieves  me  from  the  authority  of 
Cook  V.  Booth  (a),  on  which  I  do  not  rest  my  opinion. 
I  Bxa  restrained  by  what  I  learned  under  the  excellent 
Judge,  who  first  doubted  that  case,  and  agree  that  where 
a    settlement    has    express    and    particular    language, 
we  cannot  resort  to  the  apprehension  of  parties  to  ex- 
plain it;  but   Cook  v.   Booth  had  express  cov^iants 
which,  in  their  language,  imported  a  perpetual  renewal. 
Those  covenants,  which  according  to  the  plain  senae  of 
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words  on  the  &oe  of  the  deed  itself,  did  express,  or 
might  be  construed  to  express,  a  perpetual  renewal,  could 
not  receive  explanation  aliunde  i  namely^  by  the  con- 
struction which  the  persons  executing  qpedal  leases,  and 
their  lessors,  had  put  upon  it  by  more  qualified  oore- 
nants,  exclusive  of  that  which  want  to  a  further  re- 
newal j  but  the  cases  that  have  been  cited  by  my  learned 
brother  Farif  on  the  present  occasion,  have  put  that 
cot  of  the  question.  Those  cases  are  perfectly  distinct 
from  the  present,  for  reasons  which  I  will  not  repeat. 
Having  said  thus  much,  I  simply  confine  myself  to  de* 
darings  that  I  think  the  judgment  of  the  Court  below 
is  perfectly  correct,  and  ought  to  be  affirmed;  but  before 
I  conclude,  I  must  give  an  answer  to  what  has  been 
thrown  out  in  argument  I  understand  that  it  was  said, 
the  case  below  wanted  authority,  because  it  was  decided 
when  two  Judges  were  absent;  but  I  deny  that  The 
question  on  which  we  are  now  deciding,  was  not  de- 
termined without  great  pains  and  attention;  to  prove 
which  it  is  quite  enough,  to  refer  to  what  was  said  upon 
the  occasion,  and  to  the  observations  made  by  Lord 
Elknborough  in  the  course  of  the  argument;  and  we  all 
know  that  no  man  could  take  greater  pains  than  he  did 
to  form  a  correct  opinion,  and  that  he  was  confirmed  in 
that  by  his  brother  Judge.  Under  these  circumstances^ 
therefore,  I  am  of  opinion,  that  this  judgment  ought 
to  be  affirmed. 
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Lord  Chief  Baron  Rich abds.— However  painful  it 
may  be  to  me  to  diflfer  fipom  «ome  of  my  learned  brothers^ 
and  whatever  consolation  I  may  derive  from  concurring 
with  the  others,  I  know  it  is  my  duty  to  form  my  judg- 
ment without  reference  to  dther  feeling.  The  question 
here  is,  whether  there  be  a  due  execution  of  the  power 
to  lease,  in  a  settlement  made  upon  the  marriage 
of  Lord  Vemm  with  Lmdsa  Barbara  ManselF  If  the 
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lease  is  according  to  the  power,  there  is  an  end 
of  the  question;  if  it  is  not,  then  it  is  void.  The  sole 
question,  then,  is,  whether  the  lease  is  void  or  not? 
And  if  it  be  void,  (I  beg  leave  to  introduce  this,  to 
get  rid  of  a  very  strong  argument  of  a  very  learned  perf- 
son),  there  is. an  end  of  the  application  of  the  statute 
of  the  4  Geo.  2.,  for  that  only  operates  on  leasings  and 
lettings  in  forces  so  that  we  must  come  back,  notwith- 
standing that  statute,  and  notwithstanding  the  pro- 
ceedings in  Equity  (with  which  we  here  have  nothing 
to  do),  to  the  real  question,  whether  this  attempted  exe> 
cution  of  the  power  to  lease  has  been  a  due  execution  of 
it?  Now  it  is  remarkable  that  perhaps  there  can  hardly 
be  said  to  be  any  uninfected  decision  on  the  subject 
With  respect  to  the  enlargement  of  the  time,  I  do  not 
know  any  decision.  With  respect  to  the  introduction 
of  the  otlier  words  concerning  the  distress,  there  are  the 
conflicting  cases  of  Hotley  v,  ScoU  (a)  on  the  one  hand, 
and  of  Coxe  v.  Day  (b)  on  the  other :  so  that,  in  the  pr&r 
sent  stage  of  the  doctrine  upon  this  subject,  it  becomes 
extremely  important,  as  it  seems  to  me,  to  consider  this 
case  with  great  care :  and  I  shall  make  no  iqpolpgy,  if  I 
obtrude  upon  the  G>urt  by  stating  again  the  situation 
of  the  parties  to  this  settlement,  and  the  provisions  made 
by  it  I  believe  it  is  now  perfectly  established,  that 
the  only  thing  to  be  attended  to  in  the  construction  of 
powers  of  this  description,  or  any  other  power,  is  to 
ascertain  the  intention  of  the  par^  creating  it  The 
party  who  creates  the  power,  is  the  l^;isIator  in  the 
particukr  case;  he  may  impose  whatever  terms  he 
pleases,  provided  those  terms  are  not  inconsistent  with 
any  rule  of  law.  It  is  not  the  province  of  Judges,  as  it 
seems  to  me,  to  inquire  whether  the  requisitions  are  rea- 
sonable or  unreasonable,  provided  they  are  expressed. 


(a)  IjiP,  Sl6. {b)  13  East,  118. 
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and  not  inconsistent  with  any  rule  of  law;  but  it  is  their  1819, 

du^  to  execute  that  intention  whatever  it  may  be,  if  it         ^"^""^ 
be  not  opposed  to  any  rule  of  law.     In  order  to  gather      j  Jersey 
the  intention  of  the  parties^  it  becomes  absolutely  ne*  v. 

cessary  (at  least  in  my  view  of  the  case),  to  trouble  the  Smith. 
Court  with  some  consideration  of  the  situation  of  the 
parties,  who  made  this  settlement,  and  also  of  the  in* 
strument  itself*  Miss  Mansel  may  be  considered  as 
having  the  absolute  dominion  over  this  property,  which 
belonged  to  her  fiither,  who  gave  it  to  her  for  life^  with 
a  power  of  appointment  She  married  a  gentleman, 
who  afterwards  became  Lord  Vernon^  when  she  ap- 
pointed the  estates,  which  were  entirely  hers,  to  the  use 
of  Lord  Vernon  for  life,  remainder  to  herself  for  life, 
remainder  to  the  children  of  the  marriage,  then  to  such 
persons  as  she  should  by  will  appoint  (not  by  deed), 
with  remainder,  or  reversion  rather,  to  herself  and  her 
own  right  heirs:  so* that,  with  the  exception  that  she 
interposes  an  estate  to  Lord  Vernon  for  life^  with  a 
power  of  leasing,  she  reserves  to  herself,  and  to  her 
own  disposition,  the  entire  dominion  over  the  estate. 
The  deed  of  settlement  contains  three  several  powers 
of  leasing  adapted  to  three  distinct  parcels  of  the  estate, 
and  those  powers  are  to  be  executed  by  Lord  Vernon 
and  herself  respectively,  when  in  possession*  Thus, 
Lord  Vernon  became  tenant  for  life  of  the  estates  in 
question,  with  powers  of  leasing  according  to  the  terms 
of  the  settlement,  whatever  they  are^  and  it  is  according 
to  those  powers  that  he  does  afiect  to  lease  the  estates, 
which  all  moved  from  Miss  Mansel.  I  observe  on  this, 
because  a  distinction  has  been  often  taken  in  Courts  of 
Justice,  in  the  exposition  of  leasing  powers,  between 
those  which  are  to  be  executed  by  the  creator  of  the 
power,  from  whom  the  estate  originally  moved,  and 
those  which  are  to  be  executed  by  a  lessor  to  whom 
the  estate  did  not  originally  belong.    It  has  been  some- 
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1 8 1 9.         times  soppoMd,  thut  less  latitude  ought  to  be  allowed  in 
"Ty^         the  confltruction  of  a  power  in  the  latter  case  than  in  the 
d.  Jkrsey     former,  but  it  is  not  my  intention  to  discuss  that  di»- 
V-  tinction,  or  consider  whether  it  is  well  founded  or  not. 

It  is  material,  however,  to  advert  to  each  of  these  three 
powers,  before  we  can  enter  into  the  validity  of  the 
lease^  which  now  presents  itself  for  our  consideration. 
I  shall  first  take  that  which  req>ects  the  mines:  that 
power  is  expressed  to  be^  to  lease  any  part  of  the  pre- 
mises wherein  there  is  any  mine  open  or  to  be  opened» 
for  any  term  of  years  not  exceeding  thirtyK>ne  years,  to 
take  eftct  in  possession,  and  not  in  reversion,  so  as  upon 
every  such  leaae  there  be  reserved  and  made  payable, 
during  the  contbuance  of  such  lease^  such  share  of  the 
(Mre,  or  such  yearly  rmt  or  income  as  can  be  reasonably 
had  or  obtained  for  the  same :  this  is  all  which  is  said 
of  the  rent,  and  no  power  of  re-entiy  is  required.    The 
second  power  a{qplies  to  another  portion  of  the  lands : 
nasnefyf  to  lease  for  any  number  of  years  absolute,  not 
exceeding  twenty-one  years,  to  take  effect  in  possession, 
and  not  in  reversion,  reserving  the  best  and  most  im- 
proved rents^  as  is  said  before  with  respect  to  the  leases 
of  mines,  and  <<  so  as  there  be  contained  in  every  such 
lease  a  power  of  re-entry,  in  case  the  rent  or  rents  th^re- 
tq[K>n  to  be  reserved  be  behind,  or  unpaid,  by  the  space 
of  twenly-eight  days,  after  the  times  thereby  respectively 
appointed  for  payment  thereo£'*  The  first  limitation  of  the 
power  has  no  reservation  of  re-entry  for  the  nofi-paymoit 
of  therent  at  any  particular  time ;  but  here^  there  is  a  clause 
of  r^-entry  to  be  reserved,  provided  the  rent  be  unpaid 
twenty^ht  days  after  the  day  reserved  for  the  payment 
thereof^    The  settlor  has  declared  the  law  on  the  sub- 
ject; and  it  seems  to  me,  that  if  the  rent  should  remain 
unpaid  beyond  the  twenty-eight  days,  the  lessor  or  other 
reversioner  would  be  entitled  to  enter,  and  that  the  kaaor 
and  lessee  could  not  introduce  any  other  terms  more  fa- 
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vourable  to  the  lessee,  or  to  the  tenuit  for  life  being  the 
lessor,  because  whatever  is  most  favourable  to  the  lessee 
is  equally  so  to  the  lessor.  The  reversioner  is  as  much  a 
purchaser  of  his  reversion,  as  the  lessor  is  of  his  interest, 
and  the  reversioner  is  to  be  favoured  at  least  equally 
with  the  lessee,  who  is  no  stranger  to  the  title  which  he 
takes,  but  must  be  presumed  to  have  knowledge  of  the 
title  of  the  lessor  under  whom  he  is  taking,  and  into 
which  it  is  competent  for  him  tojnqtiire.  The  r^ 
versioner  is  as  much  a  purchaser  as  the  lessee^  though 
he  acquires  his  estate  by  bdng  named  in  the  deed  to 
which  he  is  no  party,  by  the  creator  of  the  power,  and 
so  is  a  stranger  to  the  title,  which  he  has  no  opportunity 
to  examine.  In  both  these  instances  there  is  to  be  no 
fine^  premium,  or  foregift,  so  that  the  lessor  is  to  have 
no  other  benefit  against  the  reversioner  in  these  two  cases, 
than  the  advantage  of  securing  a  tenant  ibr  a  given 
number  of  years,  rather  than  for  his  own  life^  for  which 
period  he  might  grant  a  lease  without  any  power  at  all : 
a  lease  for  a  given  number  of  years  may  be  more  bene-* 
fidal  to  him  than  a  lease  for  life.  The  next,  and  only 
remaining  power,  the  construction  of  which  is  submitted 
to  us,  is  quite  diffisrent;  that  is,  a  power  to  lease  such 
parts  of  the  estates  as  were  at  the  time  of  the  settlement 
leased  for  life  or  lives,  to  any  person  or  persons  in  pos- 
session or  reversion,  for  one,  two,  or  three  Uves,  and  so 
as  in  every  such  lease  there  be  reserved  the  and^t  and 
accustomed  yearly  rents,  duties,  and  services,  or  mor^ 
or  as  great  or  beneficial,  rents,  or  as  just  proportion  of 
such  ancient,  or  the  present  reserved  rents,  and  so  as 
there  be  contained  in  every  such  lease  a  power  of  re- 
entry for  the  non-payment  of  the  rent  thereby  to  be 
reserved.  This,  clearly,  is  a  power  of  leasing,  under 
which,  the  lessor,  the  tenant  for  life^  has  a  right  to  take 
as  great  a  fine^  premium,  or  for^gift^  as  he  can  obtain, 
which  is  a  privtlc^  necessarily,  in  many  instances,  to 
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the  disadvantage  of  the  reversioner;  becaiuei  if  the  term 
be  not  out  until  after  the  death  of  the  tenapt  for  lifie^  the 
reversioner  has  nothing  but  the  accustomed  rent,  and, 
therefore,  it  cannot  be  matter  of  surprise,  if,  in  laying 
out  the  property  among  the  objects  of  her  attrition. 
Miss  Manfel  should  protect  the  reversioner,  who  may 
be  her  child,  or  her  appointee^  and  therefore  will  still  be 
an  object  of  her  attention,  by  requiring  more  restricticms 
and  protections  than  in  the  other  cases;  for  this  is  in 
fiu;t  a  question  between  the  tenant  for  life  and  the  re- 
versioner. The  lessee  has  a  right  to  cover  himself  b; 
the  covenant  of  the  lessor,  and  will  be  entitled  to  recover 
a  compensation  from  his  assets,  in  case  of  any  breach  of 
his  covenant;  so  that  the  lessee  is  really  protected,  and 
the  reversioner  is  injured,  if  the  terms  are  not  pnq>erly 
attended  to.  Now,  on  the  5th  oi  September,  1803,  Lord 
Vernon  granted  the  lease,  which  is  the  subject  of  the  pre- 
sent action,  for  nine^-nine  years,  if  three  lives  should  so 
long  endur^  at  the  yearly  rent  of  £2.  I  do  not  think 
it  necessary  to  dwell  upon  the  quantum  of  the  rent,  for 
the  construction  must  be  the  same^  whatever  that  be:  if 
the  ancient  rent  had  been  .£100,  the  words  import  the 
same  thing.  This  rent  is  reserved  payable  at  Michael^ 
mas  and  Lady-^ay  in  every  year,  and  this  was  the 
ancient  and  accustomed  rent  Then,  the  lessee  cove- 
nants to  pay  the  rent,  and  then,  it  is  provided,  that  if 
the  rent  shall  be  unpaid  by  the  space  of  fifteen  days,«nd 
no  sufficient  distress  on  the  premises,  it  shall  be  lawful 
for  the  lessor  to  enter,  and  possess  the  premises  free 
from  the  lease.  The  real  question  is,  not  whether  this 
clause  is  agreeable  to  the  words  of  the  power  contained 
in  the  setdement,  as  applied  to  this  portion  of  the  pro- 
perty of  Lady  Vernon  (for  beyond  all  question  it  is  not 
conformable  to  the  words  of  the  power),  but  whether 
those  words  are,  by  some  latitude  of  construction,  to  be 
so  construed  as  to  warrant  the  introduction  of  the  ex.- 
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pressions  in  the  proviso?  In  looking  into  an  instrument,  18 19. 

especially  an  instrument  where  the  intention  of  the  ^^ 

parties  is  to  be  learnt,  the  examination  must  be  con-      d.  Jarsby 
ducted  carefully,  and  with  reference  only  to  itself,  unless  ^-  • 

it  refers  to  some  other  instrument,  or  some  extrinsic  '   ' 

matters.  It  has  been  argued  at  the  bar,  that  the  settle- 
ment  requires  only  a  power  of  re-entry,  and  that  that 
requisition  is  satisfied  by  a  power  being  introduced  into 
the  lease.  That  a  power  has  been  introduced  into  the 
lease,  and  from  thence  it  is  to  be  inferred,  that  the  words 
used  are  a  due  execution  and  a  sufficient  attention  to 
that  power ;  ot,  in  other  words,  that  from  thrice  we  may 
safely  conclude  that  any  power  in  the  lease  would  suffice^ 
if  it  suited  the  taste  of  the  person  who  is  to  judge  of  it, 
appears  to  me  contrary  at  once  to  Reason  and  to  Law. 
Who^  I  ask,  is  to  judge  of  it?  Is  it  a  Judge  or  a  Jury? 
Surely  it  will  not  be  said,  that  the  tenant  for  life  is  to 
determine:  it  cannot  be  supposed  that  the  creator  of 
this  settlement,  who  gave  a  power  to  lease  in  these 
words,  or  in  any  words  ever  used  in  a  power  to  lease, 
meant  that  the  tenant  for  life  should  lease  as  he  pleased ; 
if  so,  he^  might  lease  the  whole  fee  out.  There  must 
be,  therefore,  some  decision  upon  the  power,  cither  by 
a  Judge  or  a  Jury,  but  certainly  not  by  the  person 
who  is  to  execute  the  power.  For  my  own  part,  I  con- 
fess I  do  not  feel  the  weight  of  the  argument  relative 
to  the  article  a  and  the.  The  word  tke  power»  which 
might  have  been  put  in  instead  of  a  power,  would  have 
been  absufd  or  not  more  useful  or  expressive  than  the 
word  a:  the  meaning  must  have  been  the  same^  whether 
the  settlement  had  required  a  power,  or  tke  power  of  re- 
entry. To  conSder,  then,  the  real  subject  of  contest 
The  words  of  the  setdement  are,  *^  and  so  as  there  be 
contained,  in  every  such  lease  a  power  of  re^^ntry  for 
non-payment  of  the  rent  thereby  to  be  reserved."    The 
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objection  to  the  lease  is  divided  into  two  parts;  Ja^^ 
that  the  power  of  re-entry  is  not  given  on  the  non-pay- 
ment of  the  rent,  but  at  an  enlarged  period,  namely^ 
fifteen  days;  and,  secondfyj  it  is  said,  the  reversioner 
cannot  enter,  if  there  be  a  sufficient  distress  on  the  pre- 
mises.    If  either  of  these  objections  prevail,  it  is  fatal  to 
the  title  of  the  plaintiff;  and  I  will  not  now  form  any 
decisive  judgment,  (if  my  judgment  could  be  decittve), 
whether  an  enlargement  of  the  time  would  be  fatal  to  this 
lease.    It  seems  to  me^  that  the  words  of  the  power  are 
plain  and  specific.     If  the  ancient  rent  was  to  be  re- 
served, payable  at  the  usual  times,  and  necessarily  on  a 
given  day;  and  il^  on  non-payment  at  that  day,  there  is 
to  be  a  power  of  re-entry,  it  must  be  allowed,  that  tlie 
power  to  lease  must  be  observed  in  a  lease  intended  to 
be  made  pursuant  to  that  power ;  but  how  can  a  power 
tOTe-enter  at  Michaelmas  be  consbtent  with  a  power  to 
enter  fifteen  days  after?  The  rent  is  reserved  at  Michael^ 
masi  it  is  not,  therrfore^  consistent  with  that  reservation, 
that  the  lessor  should  not  enter  till  fifteen  days  after  the 
rait  becomes  due.    If  the  power  be,  that  on  non-pay- 
ment of  rent,  the  lessor  shall  re-enter,  it  is  not  consistent 
with  the  power  to  say  be  shall  not  enter  fi>r  fifteen 
days.    It  is  so  fiur  derogatory  from  the  reversioner's 
right  to  re-enter,  and,  therefi)re,  as  it  seems  to  me,  in 
substance  not  within  the  power.    Then,  as  to  the  argu* 
ment,  that  a  hardship  is  thrown  upon  the  lessee  and  that 
it  is  unreasonable,  I  must  dqprecate  and  protest  against 
any  consideration  upon  that  point    The  Judges  are  to 
expound  an  instrument  cm  their  best  judgment,  without 
reference  to  the  hardship  on  the  one  side,  or  the  other : 
any  other  than  to  construe  the  doubt ;  but  what  hardship 
can  be  stated,  which  does  not  belong  to  both  parties? 
for  the  reversioner  is  as  much  entitled  to  complain,  if  be 
has  not  the  property  according  to  the  intention  of  Lad}' 
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Vernon^  as  the  leasee  has,  if  he  mistake  the  title  to  his 
lease;  but,  with  this  difference,  that  he  has  his  remedy 
against  Lord  Vemon'%  estate.  With  respect  to  the  con- 
sideration of  the  deed,  without  reference  to  the  parties, 
there  is  no  more  hardship  on  the  tenant  to  pay  at 
Michaelmas  or  any  other  day.  Except  the  advantage  of 
holding  the  rent  is  reserved  <Hie  day,  where  is  the  dif- 
ference whether  there  are  fifteen  days  allowed  or  not?  if 
he  stipulates  to  pay  at  Michaelmas,  he  knows  the  time  as 
accurately  as  he  would  if  it  were  fifteen  days  afterwards, 
and  it  is  as  convenient  to  pay  at  three  as  at  fifteen 
days  after.  Upon  the  objection  with  respect  to  the 
enlargement  of  the  time,  I  should  certainly  have  great 
di£Bculties,  before  I  could  aver,  that,  in  my  opinion,  the 
lessor  has  executed  the  power  of  leasing  as  it  is  pre* 
scribed.  I  cannot  entertain  any  doubt,  except  that  which 
I  feel  from  the  difference  of  opinion  expressed  by  learned 
men ;  because  this  is  a  power  of  re-entry,  in  case  the 
rent  is  in  arrear  for  fifteen  days,  and  no  sufficient  dis- 
tress on  the  premises.  The  provbion  throws  on  the  re* 
versioner  a  difiicul^,  in  my  opinion,  inconsistent  with 
the  power  to  lease.  Under  the  power  to  leasee  there 
can  be  no  doubt,  that  if  the  rent  was  unpaid  on  the  day 
on  which  it  was  reserved,  or  take  it  fifteen  days  after, 
that  the  lif^t  of  re-entry  was  given,  and  intended  to  be 
given;  and,  beyond  all  doubt,  it  was  given  with  great 
proprie^,  for  it  will  be  the  fault  of  the  lessee,  if  he 
sofler  his  rent  to  run  in  arrear :  he  may  pay  it  in  due 
time;  but,  if  he  neglect  to  do  so,  is  he  to  be  allowed,  by 
a  contract  between  himself  and  the  tenant  for  life^  who 
claims  adversely  to  the  reversioner,  to  throw  upon  the 
reversioner  the  charge  of  employing  persons  to  ex- 
amine the  premises  for  diltrainable  property,  and  the 
risk  0f  losing  his  ejectment  by  it?  We  cannot  for- 
get the  many  inconveniences  pointed  out  by  the  plain- 
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tiff*s  €ouniel  (a)  in  the  course  of  his  argument^  as  id 
whether  a  distrew  might  be  made  when  the  com  is 
growing  j\i8t  above  the  surface  of  the  earth,  and  we  can- 
not but  feel  these  difficulties.  I  confess,  it  seems  to  me 
^  to  be  a  monstrous  proposition,  that  a  person^  who  has 
not  the  authority  given  him  by  his  right  to  leasee  may 
impose  these  terms  in  oneration  of  the  reversion,  which 
are  extremely  inconvenient,  and  very  injurious  to  the 
interest  of  the  reversioner.  Let  us  next  look  to  the 
other  parts  of  the  settlement.  With  respect  to  a  great 
part  of  the  estate,  the  power  of  re-entry  is  prescribed  in 
a  different  form  from  that  before  us.  I  do  not  know 
that  this  weighs  much.  Am  I  not  to  understand,  by  tbe 
other  parts  of  the  deed,  that  when  Lady  Vernon  fixed 
the  right  of  re-entry  for  twenty-eight  days  after  the  rent 
became  due^  and  when  she  gave  the  lessee  no  day  after 
the  rent  became  due,  she  meant  diat  the  rent  should  be 
paid  at  the  time  fixed  ?  In  one  case  she  gives  twenty- 
eight  days,  and  in  the  other,  no  day  whatever  is  given. 
One  word  more  as  to  the  power  immediately  under  con- 
uderation.  The  lease  of  the  manors,  &c.,  and,  indeed, 
of  the  manorial  lands,  must  be  in  possession,  and  not  in 
reversion :  the  lease  under  the  power  before  us  may  be 
in  possession  or  in  reversion.  Now  I  beg  the  pardcular 
attention  of  the  Court  to  the  distinction  here :  how  can 
the.  sufficiency  or  insufficiency  of  distress  exist  on  a  lease 
in  reversion  ?  What  dbtress  can  be  made  on  a  tenant, 
who  is  not  in  possession,  and  has  no  right  to  possession 
for  twenty  years  to  come?  and  can  it  be  imagined,  that 
it  was  the  intention  of  the  donor  of  this  power  to  lease, 
to  give  another  power,  adding  to  it  the  terms,  <<you 
shall  not  enter  if  there  is  a  sufficient  distress,"  when 
there  can  be  no  distress?  Perhaps  it  may  be  said,  that 
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the  right  of  re-entry  is  given  when  the  leasee  is  not  in 
possession :  it  is  so,  but  the  lessor  has  a  right,  in  con- 
sequence of  the  non-payment  of  rent,  to  re-enter  when 
the  letfee  comes  into  possession.  The  distress,  as  applied 
to  this  lease,  is  perfect  nonsense,  and  I  think  it  must 
shew,  that  Jf  the  parties  knew  what  they  were  writing, 
they  could  not  intend  to  insert  the  qualificatbn  of  the 
want  of  sufficient  distress  in  a  lease  in  reversion:  if  the 
donor  had  so  expressed  it  in  the  power,  it  might  have  been 
inserted  in  the  lease.  Here,  it  is  said  to  be  a  reasonable 
construction  of  the  power  to  lease,  that  a  man  should  not 
put  an  end  to  it,  unless  it  be  in  the  case  of  no  sufficient 
distress.  It  seems  to  me,  that  to  apply  that  qualification 
of  want  of  sufficient  distress  to  such  a  case  as  this,  is  to 
brieak  in  very  much  upon  any  intention  of  the  partly ;  of 
which  I  can  form  no  idea.  In  this  particular  instance,  the 
lease  was  in  possession,  but  that  does  not  at  all  alter  the 
oonstruction  of  the  power  as  to  leases  in  reversion.  I 
throw  this  out,  as  a  circumstance,  amongst  others,  which 
guides  us  to  the  intent  of  the  parties,  and  shews  it  to  be 
impossible^  that  the  settlor  could  have  relied  on  the 
power  of -distress  as  a  remedy  for  securing  the  rent,  or 
on  any  other  remedy,  diciept  the  power  of  re-entry, 
during  such  time  as  the  estate  continued  in  reversion. 
In  the  way,  in  which  it  is  proposed  to  apply  this  power, 
the  pwrties  are  supposed  to  have  intended  to  enlarge  the 
right  of  the  lessee.  All  must  allow,  that  a  right  of  re- 
entry was  intended,  if  the  rent  was  not  paid,  but  if  there 
be  a  sufficient  distress,  theA  the  right  of  re-entry  may  be 
prevented  during  the  whole  residue  of  the  term ;  so  that 
the  tenant  for  life  who  has  received  the  fine^  premium, 
or  for^pft  of  i!2000  (by  way  of  example),  is  to  have  the 
benefit  against  the  reversioner,  to  the  end  of  the  term,  be- 
cause the  Judges  of  the  hmd  have  decided,  that  tliis  clause 
shall  be  inserted  as  a  reasonable  clause^  which  is  directly, 
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as  it  seems  to  me^  in  contradiction  of  the  intendoiiof  Ae 
settlor  of  the  estate^  because  it  would  prevent  a  re-cntiy, 
which  beyond  all  doubt  was  intended  to  operate  at  some 
time,  if  the  rent  was  unpaid.   Under  these  circumstances, 
it  does  seem  to  me^  that  the  settlor  could  not  have  in« 
tended  that  any  re-entry,  except  a  re-entry  insUmUrj  on 
the  ncm-payment  of  the  rent,  should  be  sufficient,  and 
that  the  judgment  of  the  Court  bdow  is  erroneous. 
With  respect  to  the  other  question,  whether  the  prior 
leases  were  properly  received  in  evidoice^  I  shall  merely 
refer  to  the  case  of  Baynham  v.  Gtafs  Hospital  (a),  and 
those  cited  by  my  Brother  Park:  they  are  cases  with 
which  my  Brother  Graham  and  myself  have  been  bug 
acquainted :  they  have  been  acted  on  with  great  truth 
and  justice;  and  I  think  they  have  setded,  that  the 
former  leases  cannot  be  read,  to  shew  what  was  the  in- 
tention of  the  party.     With  respect  to  Coxe  t.  Day  (h\ 
it  is  very  important;  and  I  cannot  help  remarking,  thst 
when  that  case  was  sent  for  the  opinion  of  the  Court 
of  Kin^s  Bench^  it  was  by  the  direction  of  a  very  aUe 
Judge,  Sir  William  Grant ;  and  I  must  also  observe^  thst 
if  HoOey  V.  Scaet  (6)  is  to  be  considered  as  a  dedsioB 
by  which  we  are  to  abides  it  is  very  singular,  that  thst 
learned  Judge  should  send  the  former  case  to  the  Ccfoit 
with  the  same  identical  question.     It  is  quite  dear,  that, 
in  the  estimation  of  the  learned  person  who  then  sat  on 
that  bench,  and  the  counsel,  there  was  no  decision  upon 
tlie  subject ;  and  the  Judges  of  the  Court  of  Kin^^ 
Bench  all  concurred  in  stopping  the  plaintiff's  counsel 
in  his  reply,  and  in  expressing  their  opinion,  that  that 
lease  was  vend,  as  not  being  conformable  to  the  power; 
and  that  certainly  is,  according  to  my  knowledge^  the 


(a)  3   Vts,  Jun.  298. (A)  13  East,  118. (e)  Loft, 
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my  kaftoed  Brothers,  Mr.  Justice  Parky  and  Mr.  Justice 
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Lord  Chief  Justice  Dallas. — This  case  has  been  re- 
peatedly argued  at  the  bar,  and  most  ably  in  each  in- 
stance;  and  the  subject  has  been  exhaused  in  observa* 
tion  and, authority*  It  now  appears,  that,  not  only  the 
two  Courts  difier  in  c^inion,  but,  that  there  is  a  di& 
ference  also  between  the  learned  Judges  this  day  pre- 
sent; and  the  question,  whatever  the  result  may  be, 
must,  therefore,  be  considered  as  one  of  considerable 
doubt  and  difficulty.  The  prindples,  which  ^>ply  to 
cases  of  this  description,  are  not  in  dispute,  and  the 
leading  rtale  has  been  already  stated  in  the  course  of 
this  day.  No  intent  can  be  implied  agwist  that  which 
is  plainly  expressed;  but,  if  there  be  a  doubt  upon  the 
words,  the  construction  must  be  reasonable,  and  accord- 
ing to  the  intent  of  the  parties,  as  it  is  to  be  collected 
from  the  whole  instrument,  comparing  the  different 
parts  with  each  other;  and,  I  say,  from  the  instrument, 
becausei  if  from  this,  a  dear  intent  can  be  collected,  a 
Court  is  not  at  liberty  to  go  out  of  it,  or  engraft  upon  it 
what  mi^  appear  to  ilseif  to  be  reasonable :  for  this  would 
be  not  to  construe,  but  to  make  a  deed  for  the  party,  and 
the  question  is,  not  what  the  power  ought  to  have  been, 
but  what  it  is.  The  power  in  question  relates  to  leases 
of  difierent  descriptions,  to.leases  determinable  on  lives, 
on  which  the  ancient  rents  are  to  be  reserved,  and  to 
\^af^  for  years,  at  the  best  or  most  improved  rent.  The 
former  were  to  contain  a  proviso  for  reentry  generally 
for  non-payment  of  rent,  the  latter  were  to  contain  a 
proviso  for  re-entry,  twenty-eight  days  after  the  rent 
should  be  in  arrear,  and  the  present  case  is  of  the  first 
description.    It  is  objected,  that  the  clause  of  re-entry 
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▼ari«s  from  that  directed  by  the  power  in  two  respecti: 
Jirst^  by  making  the  right  of  re-entry,  to  arise  not  upon 
the  non-payment  of  rent  generally^  but  fifteen  dayi 
after  such  non-payment ;  and  secondly^   by  giving  it 
cmly  in  case  there  shall  be  no  sufficient  distress  found  on 
the  premises,  or  any  part  thereof.    I  shall  examine  esch 
of  these  objections  separately.    And,  first,   as  to  the 
fifteen  days.    The  power  is  silent  in  this  respect,  di- 
recting a  right  of  re-entry  on  non-payment  of  rent,  and 
saying  nothing  more.    It  has  not  been  contended,  that 
if  the  lease  had  followed  the  power,  and  there  had  been 
no  tnention  of  time,  the  cUuse  for  re-entry  would  have 
been  uncertain;  or,  taking  it  to  be  sufficiently  cer- 
tain, that  the  right  would  not  have  accrued  on  the  rent 
becoming  in  arrear  ^  nor  has  it  been  argued,  that  such 
would  not  hare  been  a  good  execution  of  the  power. 
It  is  dear,  therefore,  that  the  words  added,  produce  an 
effect  different  from  that  which  would  have  followed,  if 
the  words  of  the  power  had  been  pursued :  and,  that  the 
effect  is  to  convert  a  present  into  a  future  right.    In  tke 
case,  therefore,  of  the  death  of  the  tenant  for  life^  the 
right  of  the  remaind^-man  to  re-enter  for  non-payment 
of  rent,  would  be  postponed  for  fifteen  days  beyond  the 
time,  when  it  would  have  arisen,  if  the  words  of  the 
power  had  been  followed.    Coke  Lditleion  {a)  has  been 
this  day  referred  to  in  support  of  the  lease;  but  I  un- 
derstand it  differently:  for  the  distinction  is  taken  be-^ 
tween  a  right  to  re-enter  generally  on  non^paymcAit  of 
rent,  and  a  right  to  re-enter  after  a  specified  time, 
which,  in  the  latter  case,  it  is  said,  must  depend  on  the 
time  specified  in  the  condition,  and  is,  therefore,  va- 
rious, being  matter  of  agreement  in  each  case  between 
the  parties ;  thus  excluding  the  notion,  that  there  is  such 


(a)  See,  325.  201.  a. 
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a  thing  as  reasonable  time  abstractedly  considered.     It 
is  to  be  considered,  tiben,  on  what  grounds  the  proviso 
in  diis  case  can  be  said  to  be  a  due  execution  of  the 
power;  and  the  first  ground  stated  is  this:  it  is  -  said, 
that  as  the  power  directed  a  proviso  for  re-entry  on  non- 
payment of  rent  generally,  and  without  specification  as 
to  time,  it  must  be  intended,  that  a  reasonable  right  of 
re-entry  was  intended,  and  that  the  time  given  is  a  rea- 
sonable time.     But  to  this  I  cannot  agree ;  it  is  an  in- 
tendment against  express  words,  and  words  of  clear  arid 
definite  meaning,  for  the  right  of  re-entry  is  to  accrue 
on  non-payment  of  rent;  and  the  time,  when  a  right  is 
to  attach,  is  as  well  specified  by  the  occurrence  of  an 
event,  as  if  time  itself  were  expressly  mentioned,  and 
here  the  event  is  specified ;  namely,  the  non-payment  of 
-  rent.     It  is,  however,   said,   that  the  intention  of  the 
party  is  to  be  considered;  and  that  it  is  unreasonable 
to  suppose  that  he  could  have  meant  a  provision  of  such 
harshness,  as,  that  a  tenant  should  be  ejected,  the  very 
moment  his  rent  was  in  arrear;  but  the  intention  of  the 
party  is  only  to  be  considered,  as  it  is  to  be  collected 
from  the  instrument  itself,  and  on  the  instrument  so 
considered,  I  can  entertam  no  doubt  what  the  party 
meant,  because  he  has,  to  my  understanding,  made  use 
of  plain  and  sensible  words.     But,  supposing  it  to  be 
a  provision  of  harshness,  though  this  would  be  fair  to 
urge,  if  the  words  of  the  power  were 'doubtful,  and  I 
agree,  therefore,  it  is  fairly  urged  by  those  who  so  consi- 
der them,  yet,  if  the  words  be  sufficiently  clear,  we  are 
not  at  liberty  to  enter  into  the  consideration  of  harshness, 
a!nd  still  less,  to  set  up  whatever  our  notion  of  harshness 
may  be,  to  justify  a  departure  from  the  power.     What 
the  power  orders  to  be  done  must  be  done,  for  this  one 
i^eason  of  itself  sufficient,  that  it  does  so  order.     It  is 
next  urged,  diat  looking  to  other  provisions  in  the  same 
deedy  and  applying  them  to  the  question  of  intention, 
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the  power  must  be  taken  to  intend,  what  the  party  exe- 
cuting it  has  in  effect  done;  and  that  when  twen^-dght 
days  are  expressly  ordered  to  be  given  in  the  case  of  leases 
for  yeai*s,  in  which  the  rent  would  be  of  real  value^  can 
it  be  supposed,  it  is  asked,  that  in  the  case  of  a  rent 
merely  nominal,  a  right  for  immediate  entry  would 
be  intentionally  prescribed  ?  Comparing^  therefore,  the 
two  cases,  it  is  said,  the  proviso  was  intended  to  give 
time  in  each  instance^  and  that  the  reason  would  be 
stronger  for  postponing  the  right  of  re-entiy  in  the 
former,  and  making  it  immediate  in  the  latter  instance. 
But  here  again,  protesting  against  departing  from  pkin 
words,  and  supposmg  myself  at  liberty  to  consider  what 
the  intention  was,  on  what  ground  am  I  to  infer,  that  it 
was  intended  to  give  fifteen  days  for  payment  of  rent,  in 
a  case  in  which  the  power  says  nothing  of  the  kind, 
because,  in  another  case^  and  of  a  different  descripdon, 
time  is  given,  when,  it  b  said,  tliere  was  less  reascm  for 
giving  it  ?  On  all  legitimate  grounds  of  construction  I 
feel  myself  bound  to  reason  differently.  If  the  party 
distinguishes  for  himself^  I  am  not  at  liberty  to  destroy 
the  distinction :  nothing  being  said  as  to  time  in  the 
one  case,  and  time  being  given  in  another,  proves  at 
least  that  time  was  under  consideration ;  and  even,  i^  in 
the  case  of  a  single  proviso,  a  reasonable  dme  fiom  the 
generality  of  the  power  could  be  implied,  I  shoidd  say, 
emphatically,  that  in  this  case^  it  cannot  be  implied, 
because  the  second  provision,  if  to  operate  at  all^  throws 
light  upon  the  first,  and  shews  that  when  time  was  in- 
tended to  be  given  it  is  so  expressed.  Thus  the  case  ap- 
pears to  me  on  principle ;  but  Jones  d.  Cooper  v.  Vemey{a) 
has  been  cited,  as  shewing  that  where  the  power  directs 
generally  a  clause  for  re-entry,  a  reasonable  time  may 
be  implied,  idthough  the  power  is  silent  in  this  re^MCt 


(a)  WUUs,  J69. 
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AH,  howerer,  that  case  proves,  is,  that  it  was  done  in 
that  particular  instance  without  objection ;  but,  what  the 
decision  would  have  be^i,  if  the  objection  had  been 
made  then^  as  it  is  now,  we  can  only  conjecture  one 
way  or  the  other,  as  we  think  that  it  ought  now  to 
succeed  or  fioL  It  leaves  the  question,  therefore,  as  a 
question  altogisther  new,  this  bebg  the  only  case  referred 
to;  and  on  principle  1  am  at  a  loss  to  understand,  how 
it  can  be  taken  as  universally  true^  that  when  a  power 
prescribes  a  proviso  for  re-entry  on  non-payment  of  rent; 
but  is  silent  as  to  time^  the  power,  because  it  is  «lent» 
anut  be  taken  to  speak.  And  what  is  reasonable  time? 
Is  it  to  be  trei^ed  as  matter  of  fiict,  or  matter  of  law? 
Is  it  for  a  Jury,  in  the  first  instance,  or  for  the  Judge? 
How  is  it  to  be  ascertained  what  time  is  reasonable  ? 
On  looking  through  the  rq>orted  cases,  in  which  it 
occurs  as  matter  of  express  condition,  we  shall  find  it 
diflferent  in  almost  every difierent  case:  it  is  so  here{ 
as  to  one  set  of  leases  fifteen  days  are  given,  in  the 
other. twenty-eight;  shall  I  say  it  is  reasonable  in  the 
former,  and  unreasonable  in  the  latter,  or  what  measure 
am  I  to  take?  In  the  cases  in  the  books,  it  is  sometimes 
fifteen  days,  sometimes  twenty,  sometimes  forty-two, 
sometimes  sixty,  in  short,  mere  matter  of  convention, 
and,  therefore^  peculiar  to  each.  WOl  any  of  these 
cases  fiimish  the  rule,  if  not,  to  what  other  cases  are 
we  to  look,  or  where  u  the  line  to  be  drawn?  These  are 
difficulties  which  press  forcibly  on  my  mind.  It  is  said, 
however,  that  the  party  to  execute  the  power  is  to 
judge  what  is  reasonable,  and  so  he  may  in  the  first 
faislanoe,  if  directed  so  to  do,  but  if  otherwise,  I  should 
scarcely  think  it  ought  to  be  so  left.  But,  be  it  so,  the 
difficulty  remains  the  same;  for,  on  a  question  arising 
between  him  and  the  remainder-man,  who  is  to  decide 
but  a  Jury  or  the  C!ourt  ?  The  same  difficulty  occurs  as 
to  amount.     Is  it  to  apply  to  two  pounds,  five  pounds, 


I8I9. 


Doe 
d.  Jersey 

V. 

Smith. 


490 


CASES   IN   EASTER    TEfX, 


1819^ 


Dob 
d.  Jerssx 

Smith* 


or  any,  and  if  so,  what  sum  ?  The  difficult  in  drawing 
a  line  as  to  time  applies  also  to  rent.  These  are  ob- 
jections  to  which  I  cannot  easily  find  an  answer.  On 
the  other  hand,  the  line  seems  plain  and  direct;  when 
parties  have  spoken  for  themselves,  let  Courts  abide  by 
what  they  have  said :  but  when  words  are  dear,  to  sedc  in 
a  doubtful  construction  for  an  uncertain  intent,  to  get  rid 
of  what  may  appear  harsh,  will  only  lead  to  lidgation, 
conjecture,  vexation,  and  ruinous  expense;  in  a  word, 
to  all  which  this  case  has  already  manifested,  and  will 
more  fully  display,  befpreit  shall  have  attained  its  dose. 
We  are  told,  however,  that  if  this  objection  were  now 
to  prevail,  it  would  invalidate  a  great  number  of 
leases  granted  under  powers  in  this  kingdom.  The  fiict 
may  possibly  be  so,  and  this  consideration  demands 
caution.  I  wish,  therefore,  to  avoid  dedding  expressly 
on  this  ground,  whatever  may  be  my  view  of  the  sub- 
jetct,  OS  there  is  another,  which,  taken  singly,  is  de- 
cisive to  found  the  opinion  I  form.  And  this  brings  me 
to  the  remaining  objection,  namely^  that  part  of  the  power 
which  relates  to  there  being  no  suffident  distress  on  the 
premises.  And  here  again,  the  ground  taken  is  only 
an  extension  of  the  former :  it  is  a  wider  stride  of  the 
s^me  exceptionable  sort.  All  the  former  observations 
apply,  therefore,  with  increased  force,  and  I  shall  content 
myself  with  referring  to  them.  It  will  scarcdy  be  said, 
after  the  case  to  which  we  have  been  referred,  otBeaL 
.Ptmell  y^  King{a\  in  which  there  was  such  a  proviso  in 
the  lease,  and  the  party  was  nonsuited,  for  not  pnmog 
that  he  had  searched  every  part  of  the  premises,  a  single 
cottage  remaining  unsearched,  that  such  a  clause  is  of 
indifferent  or  immaterial  operation.  On  what  ground 
then  is  it  now  sought  to  be  justified  ?  First,  it  is  mif 
that  it  does  no  more  than  the  law  would  do  without  id 


(«)  Forrtsh  Ifl. 
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and  that,  therefore,  by  analogy,  it  is  reasonable:  but 
to  this  I  anftwer,  then  leave  it  to  the  law :  if  by  law,  the 
party  will  be  on  the  same  footing,  in  effect,  without 
these  words,  as  with  them,  why  introduce  them?  It 
is  said,  however,  that  a  clause  of  re-entry  for  rent  in 
arrear  is  considered  as  in  the  nature  of  a  mere  security 
for  rent;  that,  supposing  entry  to  have  been  made^  stiU, 
if  not  submitted  to,  an  ejectinent  must  be  brought,  and 
then,  that  by  the  statute^  on  payment  of  the  arrears  of 
rent,  and  all  the  costs,  the  proceedings  would  be  staid, 
and  thus  the  right  to  re-enter  be  destroyed.    To  this  it 
is  added,  that,  by  the  same  statute,  the  landlord  must 
prove,  that  there  was  no  sufficient  distress  on  the  pre* 
niiseB,  so  that  die  law  itsdf  subjects  him  to  die  neoessi^ 
of  searching  for  a  distress,  before  his  right  to  re-enter 
can  avail.    And  this  is  true,  applied  to  a  proceeding 
under  the  statute^  and  if  a  party  shall  elect  not  to  re- 
enter under  his  right,  but  shall  avail  himsdf  of  the 
statute,  in  obtaining  the  benefit,  he  must  take  upon 
himself  the  burthen,  and  prove,  because  the  law  upon 
which  he  proceeds  says  he  must  prove,  that  there  was 
not  a  sufficient  distress.    But  if  he  choose  to  stand  upon 
his  stipulated  right,   and  take  the  chance  of  all  the 
difficuldes  which  may  attend  demand  and  re-entry  at 
Common  Law  as  applied  to  such  right,  he  is  not  bound 
to  distrain,  and  in  this  respect  he  may  choose  for  him- 
8el£     On  the  other  hand,  the  tenant  may  get  rid  of  the 
r^ht  to  re-enter,  by  paying  up  the  arrears  of  rent  with 
costs,  but  he  may  not  do  this,  or  he  may  not  be  able  to 
do  it,  and,  in  either  case^  the  landlord  succeeds  without 
having  been  bound  to  search  for  a  distress,  and,  where 
he  stipulates  not  to  be  so  bound,  it  is  competent  ta  him 
so  to  do:  so  it  would  be  under  the  statute  in  the  case  of 
a  valid  lease,  but,  here,  the  question  is  upon  the  validly 
of  the  lease  itself,  which  depends  upon  a  due  execution  of 
the  power;  though,  I  admit,  the  argument  is  only  urged 
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I819.  to  sbew^  from  a  mipposed  anal<^»  that  the  proTisa  in 

^T^  question  is  not  inconrfstent  with  a  dufe  execution  of  the 
d.  Jersby  power*  Bnt  this  doctrine  was  equally  resorted  to  in 
^*  _  the  case  c^  Caxe  v.  D<n^  (a).  It  was  saidf  <'  inasmuch  as 
.the  tenant  coming  in  and  paying  the  arrears  and  costs 
would  be  rdievedi  such  a  clause  is  now  become  merdj 
a  dause  m  ierrcrem!*  But  Lord  EUenboraugk,  inter- 
rupting the  Counsel,  observed,  *<  surely  the  direct  power 
of  re-entry  is  more  beneficial  to  the  landlord,  and  the 
vary  statute  itself  shews  the  difference.''  The  case  of 
Hctiey  V  ScoU  (6)  has  however  been  referred  to^  as  an 
anthority  in  favour  of  this  part  of  the  kas^  and  ob» 
seurely  as  we  have  it  reported,  and  the  particular  point 
not  being  ait  all  adverted  to  in  die  decision,  still  as  the 
decision  must  have  been  dxflferent,  if  the  o}gecti<»i  now 
made  had  been  deemed  a  valid  objection,  I  think  it  in 
fidmess  may  be  taken  to  be  ao :  as  far  as  we  can  tracft 
what  it.Svas,  it  was  a  decision  in  iavour  of  a  power 
aiadiar  to  the  present.  But  {^ving  all  thie  weight  that 
can  bdong  to  diis  case  in  point  of  authority,  still,  as  a 
aingle  isas^  and  a  case  so  imperfectly  reported,  and  so 
militating,  as  it  seems  to  me,  (and  I  qpeak  it  with  de» 
ierence)  against  first  principles,'  I  should  not  feel  diqxMed 
to  subscribe  to  it,  even  if  it  were  not  opposed  by  any  other 
decunbn,  but  which  I  concdve  it  to  be  by  Coxe  v.  Day^ 
on  which  so  much  ha*  been  already  observed,  that  I 
shall  not  feel  it  necessary  to  dwell  long.  It  is  in  point, 
nnless  the  present  case  can  be  distinguished  from  it  on 
the  grounds  on  which  a  distinction  has  been  endea- 
voured to  be  raised:  I  shall  therefore  examine  whether 
thefe  grounds  are  sufficient  so  to  distinguish  it.  And, 
first,  it  is  said,  that  in  the  case  of  Coxe  v.  /%,  the 
Court  had  only  to  construe  a  power  prescribing  a  right 
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of  re-entry  as  iqiplicable  to  a  pwrticdlar  lease;  but,  tha^         I819. 

in  this  case^  it  is  a  qaestion  of  intention  to  be  detnv  ^T^ 

mined  on  a  comparison  of  distinct  proyisions,  and,  that,      d.  Jkasby 

from  sQch  comparison,  the  conchision  results,  that  the        ^* 

power  must  have  intended  the  proviso  in  question  to  be 

such  as  it  is  found  in  the  leasee    I  will  not  repeat  what 

I  have  already  said  in  this  respect:  I  deny  that  there  is 

any  ambiguity,  or  any  geoersiity,  to  give  discretion  or 

call  for  implication,  or  intendment,  and  even  oompang 

the  separate  provisi<ms  with  a  view  to  get  at  intention^ 

if  intentbn  were  doubtful  on  the  prtdse  words,  the 

reasons  become  stronger  in  my  view  of  thenl,  against 

adding  the  words  in  question.    The  next  ground  va» 

sorted  to  is  the  former  leaKS,  which,,  it  is  cositeiided, 

are  admissible  evidence  and  which  leases  contain  a 

jNTOvisb  precisely  similar  to  flie  prissent,  as  applied  to  the 

ftopeapty  in  question.    It- teems  scarcely  neoessaiy  to 

say,  fer  it  IbUows  as  a  consequence  from  all  I  have 

hitherto  observed,  that,  in  my  bpimen,  these  leases  are 

notadmis^le.  Where  no  uncertainty  results  from  gene^ 

rality,-  and  where  nothing  is  left  defidisnt  in  piaiBt  of 

expresuon,  where  there  is  no  reference  to  any  matter 

dehors  the  instrument  itself,  recourse  cannot  be  had  to 

fordgn  matter;  and  I  think  no  uncertainty  or  ambi- 

gui^  belongs  to  the  instrument  in  question,  nor  are 

there  any  words  of  reference  to  connect  it  with  any 

other  whatever  in  this  respect    But  not  so  in  other 

respects;  for,  as  to  the  rent,  where  former  leases  ai^ 

intended  to  govern,  th^  are  expressly  referred  t<s  and 

it  is  said  <*  the  ancieni  rent^''  that  is,  the  rent  now  re^ 

served  by  subsisdng  leases  shall  be  the  tent  under  this 

present  power.     So,  as  to  the  power  given  to  let  leasei 

of  mines;  they  are  directed  to  have  the  proper  and 

usual  covenants,  such  as  are  usually  inserted  in  simila^ 

leases :  but,  as  to  the  proviso  for  re-entry  on  non-pajr* 


Smith. 
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1819.         mentof  rent,  there  is  no  reference  to  any  other  leasee 
^T^**  nor  any  words  making  it  necessary  to  refer  to  any 

d.  JaatBT      matter,  extrinisic  to  the  instrument.    But,  for  the  pnr- 
v^  pose  of  argument,  take  the  leases  as  admitted,  how  do 

they  remove  the  difficulty  ?  Because  in  former  leases  not 
referred  to,  or  even  pointed  at,  there  is  a  provision  of  a 
particiilar  description,  shewing  that  when  a  right  of 
re-enUy  was  intended  to  be  subjected  to  the  want  of  a 
sufficient  distress,  it  is  So  expressed ;  Does  it  follow,  that 
in  a  subsequent  lease  the  same  thing  is,  therefore,  to  be 
implied  when  not  expressed  ?  Even  supposing  the  former 
leases  to  have  been  made  under  a  similar  power,  still,  it 
would  only  shift  the  question  from  this  lease  to  those^ 
or,  taking  it  that  the  parties,  by  acquiescing  in  soch 
leases,  have  put  by  their  own  acts  a  construcdon  upon 
their  own  words,  it  will  only  fiiU  within  the  rule,  that 
what  is  matter  of  legal  construction  cannot  r^ve  a 
diffimnt  construction  fitym  the  conduct  of  the  paides 
concerned.  The  leases,  if  let  in,  would  with  me  leave 
the  difficulty  where  it  was,  proce^ing  on  what  I  deem 
grounds  of  legitimate  reasoning;  but  it  is  enough  to 
say,  that  for  the  reasons  already  given,  I  hold  them  to 
be  inadmissible.  Even  if,  looking  out  of  the  instrument, 
I  should  conjecture  that  the  maker  of  the  power  did  so 
intend,  and  would  have  so  said,  if  his  attrition  had 
been  drawn  to  the  subject,  it  would  not  be  a  conjecture 
on  which  I  should  feel  mysdf  at  liberty  to  act;  but  to 
this  case,  as  to  many  that  have  gone  before,  and  many 
that  in  all  probability  will  follow,  the  important  princi- 
ple must  be  applied,  that  the  intent  is  to  be  the  role  of 
obnstruction,  if  the  words  will  bear  it  out;  but  if  the 
force  of  the  words  be  such,  that  the  intent  cannot  be 
complied  with,  the  rule  of  law  must  take  place,  and 
the  words  prevail.  A  single  observation  on  the  case  of 
Casef  r.  Dty.    I  admit  it  must  be  taken,  diat  m  the 
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opinion  of  the  Court  below,  that  case  and  the  present 
are  dissimilar:  but,  as  I  cannot  distinguish  tliem  on  the 
grounds  on  which  the  decision  proceeded  there,  or  the 
argument  has  been  rested  here^  the  distinction,  to  my . 
judgment,  bils  altogether ;  and  Coxe  v.  Day  itself,  being 
considered  by  me  as  properly  decided,  becomes  with  me 
an  authori^  in  point.  On  the  only  remaining  ground, 
namely  J  the  general  clause  for  re-«ntry  in  the  concluding 
part  of  the  lease,  having  delivered  my  opinion  so  fully  on 
the  other  points,  and  deeming  this  less  material,  and  more 
particularly  so,  as  no  reliance  has  been  put  upon  it,  in 
theoourseof  the  several  opinions  delivered  this  day,  I 
shall  content  myself  with  referring  to  what  has  already 
been  said.  The  result  is,  that  the  judgment  of  the  Court 
of  Kin^$  Bench  must  be 

Reversed. 


I8I9. 


DOK 

d.  Jbrsbt 
Smith. 


MoRRELL,    demandant.  Aleak,    tenant,    Hatchett, 
vouchee. 

Mr.  Seijt  Heywoodf  on  a  former  day  in  this  term, 
moved  that  the  warrant  of  attorney  in  this  recovery 
might  be  amended,  by  substituting  the  name  of  the  de- 
mandant for  that  of  the  tenant  in  the  body  of  the  war- 
xiant,  or  that  it  might  pass  by  striking  out  the  name  of 
the  toumt,  and  leaving  a  blank  for  the  same,  with  a 
Toncher  of  the  vouchee  alone.  The  pracipe  engrossed 
at  the  head  of  the  warrant  of  attorney  was,  *<  Com- 
mand William  Yeates  Alban  that  justly,  &c.  and  with- 
out delay,  he  render  to  Jeremiah  Fludger  MorreU^  iLc!* 
which  was  right.  The  warrant  of  attorney  was  as  fol- 
Jows:  <<  Shropshire^  to  wit. — Thomas  Btdkeley  Hatchett^ 
wfaoib  the  said  fV.  Y.  Mban  vouches  to  warrant,  ap- 
points in  his  stead  J.  B.  and  J.  M.  gentlemen,  his 
attomies,  jointly  and  severally,,  against  the  said  W.  Y. 


Monday, 
May  24. 

If  the  name  of 
a  tenant  be  in- 
serted by  mis- 
take for  that  of 
the  demandant 
in  the  body  of 
a  warrant  of  at- 
torney in  a  re- 
covery, the 
Court  will  not 
allow  the  war- 
rant of  attorney 
to  be  amended, 
or  the  recovery 
to  pass,  al- 
though the  par- 
ties were  right- 
ly described  in 
the  praecipe  at 
the  head  of 
such  warrant. 


496  CA9BS  IS  EASTER  T£IIM» 

idlg.  Albanj^o  gain  wUme  in  tL  plea,  of  land"  The  learned 
MoRRBtL  *®>3®<^t  contended,  that  as  the  parties  were  rightly  de- 
Demandant,  scribed  in  the  pracipcf  the  recovery  might,  at  all  eventsi 
pass;  and  hereferredto  thecase  oiFonter^  demandant, 
FonUr^  tenant,  Bctton^  vouchee  (a),  where  the  Gwrt 
permitted  a  recovery  to  pass,  when  it  no  otherwise  ap* 
paared  in  what  plea  of  land  the  warrant  of  attorney 
was  given  than  by  reference  to  the^^ecfjpe  recited  at  the 
head.  He  therefore  submitted,  that  the  name  of  the 
tenant  in  the  body  of  the  warrant  itsdf  mig^t  be  con- 
siderod  as  surplusage. 

The  Court,  however,  expressed  their  dissent; — upon 
which,  the  Seoondary  stated,,  that  it  had  long  bem  the 
practice  of  die  Court  to  amend  warrants  of  attorney, 
and  that  many  implications  similar  to  the  present  had 
been  constantly  granted ;— i-when  they  allowed  it  to  be 
mentioned  again  cm  a  subsequent  day. 

Mr.  Serjt.  Heywood  then  submitted  that  this  war- 
rant of  attorney  might  be  amended;  and-  he  drev  a 
distinction  between  recoveries  and  adverse  suits.  That, 
at  ^  events^,  the  same  amendmenta  mi^t  beaUoved 
in  the  former  aa  were  made  in  the  latter  after  error 
brought.  This  was  only  a  misprision  of  the  ckik  in 
the  warrant  of  attorney,  and  is  a  mere  matter  of  form. 
The  statutes  J%9. 6»  a  19,  s.  S,- empowers  the  judges  of 
the  Mq»ecti«e  Courts^  in  which  any  warrant  of  attorney 
for  the  time  shall  be,^  to  exmnine  the  same,  and  am^d 
any  misprision  of  the  derkB  in  such  wasrant,  so  that 
by.  such,  misprision  no  judgment  shall  be  reversed  or 
annidled.  [Mr.  Justice  Burroughs — ^That  stetute  only 
applies  to  misprisions  by  the  derk;  here^  it  was  the  act  of 
the  party,  and  signed  by  him.]  Since  that  statute  passed 
till  the  case  of  Fox^  demandant,  Benb&Wy  tenant.  Earl 

(a)  ft  rating.  ^8. 
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GasD^r^  Yoiichee(a),  there  ws9  no  difficuky  whatever  in  iBig. 

amending  warrants  of  attorney.  When  a  warrant  of  jio'^^l 
attorney  is  enrolled,  it  becomes  a  record  of  the  Court,  .Demandant, 
and  may  be  amended  according  to  the  statute  of  Hen. 
6.  j[n  the  DiUch  East  India  Company  ▼.  Henriques  (i), 
a  warrant  of  attorney  was  amended  by  making  it  debt 
instead  of  case.  That  was  by  the  act  of  the  party.  So 
in  Brooked  Abridgment  (c)  a  warrant  of  attorney  in^ 
firwiedon  was  put  by  the  tenant  against  the  demandant, 
in  a  plea  of  scire  facias^  and  amended.  In  HUey  v. 
'Biggs  (<f ),  a  bill  was  exhibited  in  the  name  of  the  de- 
fendant, purporting  to  be  by  John  K^  his  attorney,  and 
the  warrant  of  attorn^  constituted  William  K.  On 
this  being  assigned  fi>r  error,  the  Judges  caused  it  to  be 
amended,  and  affirmed  the  judgment.  So  in  HiUiard 
V.  Bedntr  {e)^  in  debt  by  an  executor^  on  error  being 
assigned  for  the  want  of  a  sufficient  warrant  of  attorney, 
it  appeared  that  there  was  a  warrant  of  attorney  for  the 
plaintiff  in  the  suit  without  naming  his  executor  as  it 
should  have  done;  but  it  was  held  to  be  amendable, 
there  being  no  other  action  depending  between  the  par* 
ties.  There  amendmepts  were  allowed  in  cases  of  adr 
verse  proceedings.  In  Find  v.  NorUm{f\  a  commoit 
recovery  was  suffered  to  the  intent^,  to  bar  an  entail 
against  Elixabethj  and  the  warrant  of  attorney  expressed 
that  Alicia  puts  in  her  stead  A.  B.  against  the  defendant^ 
whereas  her  name  was  ^ixabetJh  and  it  was  assigned 
for  error  that  np  irarrant  of  attorn^  was  ratered  on 
record  for  Elizabeth,  and  the  question  was  whether  this 
were  error  or  should  b^  amendable  or  not*  and  it  sfh 
pears  that  it  was  amended.    Xh^e  th^  amendment  ^ 


(a)  2  Marsh,  328.  S.  C.  6  Taunt.  652. (b)  2  Cos. 

Prac.  C.  P.  44. (c)  Amendment  PL  36. (i)  Moore^ 

711. (e)    Cro,  Jac.    135.    5.  C.    Jmkins,  310. (/) 

Djfer,  105. 
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\^^]  allowed  after  writ  of  error ;  snrdy  therefore  it  may  he 
MoRRELL,  ^"®  ^  ^^  ^c^*^  which  u  still  in  fieri.  From  that  case^ 
Demandant,  which  was  decided  in  the  reign  of  PhUip  and  Mcny^  no 
diflSculty  aroie  in  allowing  amendments  in  warrants  of 
attorney,  until  the  year  1816,  and  innumerable  instances 
of  such  amendments  are  to  be  found  in  cases  previoas 
to  that  year.  In  the  cases  of  Shaw^  demandant,  Le 
^Slancj  tenant,  Itamiajf^  youchee(a),  and  in  O^Brien, 
▼ottchee  (&),  warrants  of  attorney  were  allowed  to  be 
amended  without  any  difficulty  bding  raised.  When  a 
recovery  is  sought  to  be  amended,  all  the  proceedings 
therein  are  included.  The  warrant  of  attorney  there- 
fore may  be  amended,  although  it  be  not  expressly  men* 
tioned  to  the  Courts  and  then  no  difficulty  would  arise.  In 
JameSf  demandant,  Williams^  tenant,  Jcmesy  vouchee  (r), 
the  C!ourt  allowed  the  prcecipe  of  a  warrant  of  attomcfy  to 
be  amended  which  affected  the  operation  of  the  whole  in- 
strument, because  the  amendment  was  not  in  the  same  suit. 

Lord  Chief  Justice  Dallas.— The  only  question  now 
is,  whether  we  are  to  overturn  the  rule  laid  down  by 
this  Court  in  the  case  of  Fax^  demandant,  Benbow^ 
tenant.  Earl  Gower^  vouchee.  It  has  been  niufohnly 
held,  that  no  amoidment  can  be  allowed  to  alter  the 
deed  of  a  party,  and  on  that  ground  Lord  Chief  Justice 
CUbbs  in  that  case  said  ((£),  <<  that  the  Court  would  not 
give  a  different  eflfect  to  the  warrant  of  attorn^  firom 
that  which  the  parties  had  produced ;  that  if  the  eftct 
would  not  be  altered  by  the  amendment,  there  wss  no 
necessity  to  require  it,  and  that  therefore  they  would 
not  depart  from  the  general  rule.  That  as  to  sufiering 
the  recovery  to  pass  without  the  amendment  there  was 

(a)  4  Taunt.  QB (b)  4  Taunt.  lg6, (c)  1  Moore, 

130.  &  C.  7  Taunt.  434. -(d)  2  Marsh.  328. 
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no  ground  to  jtwdfy  such  a  step,  because  the  warrant  of  IB19. 

attorney  ought  to  specify  with  precision  the  cause  in  j^^^ 
which  the  party  was  to  appear/'  But  it  is  now  said,  De^di^L 
that  amendments  of  this  description  have  always  been 
allowed  till  that  rule  was  laid  down;  and  that  the  officer 
may  now  do  so  if  the  whole  of  the  recovery  be  sought 
to  be  amended,  without  confining  the  application  to  the 
warrant  of  attorney  alone.  We  will  therefore  look  into 
the  authorities  on  the  subject 

Cur.  Jdv.  FuU. 

On  this  day  Lord  Chief  Justice  Dallas  delivered  the 
following  judgment  The  Court  having  fiilly  considered 
the  rule  laid  down  in  the  case  of  JFor,  demandant,  Ben* 
boBf,  tenant,  Earl  Gcftoery  vouchee  (a),  are  of  opinion  that 
there  is  no  reason  to  depart  from  it  as  it  was  there 
established,  that  a  warrant  of  attorney  in  a  recovery 
could  not  be  permitted  to  be  amended.  But  as  it  has 
been  stated  that  it  has  been  since  allowed  in  the  case  of 
Jamesy  dmnandant,  Williams^  tenant,  James^  vouchee  (&}, 
it  appears  to  be  quite  the  reverse^  for  that  case  is  corro- 
borative of  the  former,  as  the  amendment  was  there 
allowed  in  ibepracipe*  of  the  warrant,  on  the  express 
ground  that  it  was  not  an  integral  part  of  the  instrument 
We  are  th^efore  of  opinion  diat  this  amendment 
must  be 

Refused. 

Mr.  Seijt  Itetfrnood  then  applied  to  waive  his  motion 
for  the  amendment,  and  submitted  that  the  recovery 
might  be  permitted  to  pass  on  the  warrant  of  attor- 

(fl)   2  MaT$k.  328.  S.  C.    6  Taunt,  652  fto  632. 

(b)  1  Mwre^  130.  S.  C.    7  Taunf,  434. 


*  Id  the  report  of  that  case  the  amendment  prayed  for  ii  itated,  by  mit- 
take^  to  have  been  in  the  caftivm  instead  of  the  yracife* 

TOL.  lit.  L  L 
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I8I9. 


M0RRBLL9 

Demandant. 


ney  as  it  now  stood,  as  was  done  in  the  case  of  Fon^* 
demandant,  Forster^  tenant,  BoUan,  vouchee  {a).  But 
The  Court  hdd,  that  this  would  in  substance  have  the 
same  effect  as  amending  the  instrument,  and  that  thb 
application  therefore  would  fall  within  the  rale  laid  down 
in  Fojp  V.  Benbctw.  Tliat  another  recovery  might  be 
suffered,  by  which  the  defect  might  be  cured,  and  that 
they  would  not  permit  it  to  pass  as  it  now  stood,  and 
more  particularly  so,  as  parties  had  lately  become  ex^ 
tremely  careless  in  preparing  instruments  of  this  nature. 

The  learned  Seijeant  tlierefore  took  nodiing  by  hb 

motion. 


(a)  6  Tauni.  973. 


Monday, 
May  24. 

Covenant  for 
non-payment  of 
rent  lies  against 
an  assignee  of  a 
leatie,  to  whom 
an  assignment 
is  made  by  way 
of  mortgage 
security,  al- 
though he  has 
never  entered 
or  taken  actual 
possession. 


Williams  v.  Bosanquet  and  others. 

This  was  an  action  of  covenant  The  dedaration 
stated,  that  on  the  1st  of  November^  I8O89  by  a^  inden- 
ture made  between  the  plaintiff  of  the  one  part,  and  one 
William  Marsham  of  the  other  part,  the  plaintiff  de- 
mised to  Marsham  certain  lands  and  tenements,  To  hold 
the  same  to  Marshamj  his  executors,  administratorsi 
and  assigns,  from  the  29th  of  September  then  last  past,  for 
the  term  of  eleven  years  wanting  twenty-one  days  from 
thence  next  ensuing,  yielding  and  paying  to  the  plaintiff 
the  yearly  rent  of  <£  150  clear  from  all  taxes,  &c.  payable 
quarterly,  on  the  four  usual  days  of  payment,  by  even 
and  equal  portions.  That  Marsham  covenanted  for 
himself,  his  heirs,  executors,  administrators,  and  assigns, 
to  pay  the  rent  during  the  term  clear  of  all  deductions: 
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Bjr  mtam  pf  which  Menture  Manfiam  .•oterod  and 
becane  poflsoMod  of  the  premues  for  the  terpx  to  to  him 
giBOtacL  That  after  die  wiLiiig  c^  thfKt  indenture^  and 
dorii^  1^  teriq,  ^  wjit,  on  the  20th  ofjune^  IS12,  aU 
the  eatal^  /ight,  tide,  and  interest  o(  Marsham  to  the 
praertiseoy  by  asHignment  thereof  made,  legally  came  to 
and  ve^t^  in  the  defendants^  who  thereupon  ^Uiered 
and  l»eeame  possessed  thereof  The  plaintiff  then 
aTerced  ft  •geoerti  per^nnance  on  his  part,  and  assigned 
fix-  breacdi  th^  on  the  Sith  of  June,  1SI3,  j£  l^Q, 
for  one  yearns  rent  of  the  premises,  became  md  was 
iufSf  and  still  was  in  arrear  and  unpaid  to  the  plaintiff, 
contrary  to  the  tenor  and  effect  of  the  indenture  and 
covenant  of  dtankam  so  made  for  himself  and  his 
assigns.  And  that  sq  the  defendants  had  refused  to  {ceep 
diat  covenant 

The  defendants  pleaded,  That  all  the  estate^  right, 
dtle^  interest,  term  and  terms  of  years  then  to  come  and 
nneqiiredf  property,  profit,  daipi,  and  demand  whatso- 
ever of  Marskamf  o^  in,  and  to  the  premises  by  assign- 
ment  thereof  I^^ally  made,  did  not  come  to  and  vest  in 
the  defendants  in  maimer  allq^ed  by  tibe  plfuptiff  in  his 
dedantian.    On  this  plea  issue  was  joined. 


1819- 


Williams 

BOSAVQVBT. 


At  the  trial  of  the  cause  before  the  late  Lord  Chief 
Jostioe  GMss  at  Westminster^  at  the  sittings  after  Mi-- 
ckaebnms  t/eroh  1814,  a  special  verdict  was  found,  which 
stated  in  snbstance.  That  after  the  making  of  the  indenture 
in  the  dedara^n  mentionedt  and  before  the  expiration  of 
the  term  thereby  demised,  to  wit,  pn  the  isth  of  Juljf 
I8IS9  by  a  certain  other  indenture  made  between  ilfar-* 
Aam  of  jtheone  part^  one  Beadun^  since  deceased,  and 
the  defendants,  of  the  other  part,  under  thehand  and  seal 
0^  and  dttly  oecuted  by  JIf oyviam,  reciting  an  indenture 
of  lease  of  the  1st  oiSepUmber,  1807,  and  made  be- 
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tween  one  Henry  Thompson  of  the  one  part,  and  Mzr- 
«Aam  of  die  other  part,  whereby  TTiompwn  demised  to 
Marsiam  a  certain  messuage  and  lands,  for  a  term,  and 
at  the  rent,  and  subject  to  the  covenants  therem  Ikien- 
tioned:  and  also  reciting  the  indenture  of  lease  in  the 
declaration  mentioned;  and  also  reciting  a  bond,  dated 
the  2d  of  Marchj    1810,   whereby  Marsham  became 
bound  (together  with  one  Thomas  Marsham)  to  one  of 
the  defendants  and  Beachcrqfi,  since  deceased,  in  the 
penalty  of  <£8000  conditioned  for  the  payment  of  cf  1500 
with  interest;  and  also  reciting  another  bond,  dated 
the  17th  Juntf  1811,  whereby  Marsham  and  Thomas 
Marsham  became  bound  to  all  the  defendants  and  Beach-- 
croft  in  the  penalty  of  <£2000  conditioned  for  the  pay- 
ment of  <£lOOO  with  interest;   and  also  reciting  that 
there  was  then  due  from  Marsham  to  the  defendaDts 
and  Beachcrqft  <£2500,    and  that  for  the  farther  and 
better  securing  the  re-payment  thereof  with  interest, 
Marsham  had  agreed  with  the  defisndants  and  Beach'- 
crqfiy  to  assign  and  transfer  to  them;  the  said  in  part- 
recited  indenture  of  lease,  and  all  the  said  messuage, 
lands,'  and  hereditaments,  and  all  Marsham*^  estate, 
right,  and  interest  in  the  said  recited  leases.     It  was  by 
the  said  indenture  of  the  18thofc^i^,  1812,  witnessed  to 
the  tenor  and  effect  following: — that  in  consid^ntion  of 
the  said  sum  of  £2500  due  and  owing  upon  the  bcmds  of 
both  the  Marsham^  to  the  defendants  and  Beachcrqft,  and 
of  five  shillings  paid  by  them  to  Marsham,  he  thereby 
bargained,  sold,  assigned,  transferred,  and  set  over  to 
the  defendants  and  Beachcroft,  their  executors,  admini- 
strators, and  asdgns,  as  well  the  said  in  part  recited  in- 
dentures of  lease,  as  all  the  premises  thereby  demised  to 
Marshamj  his  executors^  administrators,  or  assigns,  and 
also  all  the  estate,  right,  titles  interest,  term  and  terms 
of  years  then  to  come  and  unexpired,  trust,  proper^^  be-^ 
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Equity,  of  him  Marshanij  bis  executors,  administrators,      Williams 
or  assigns,  of,  ^l,  to^  or  out  of  the  premises ;  To  hold  v. 

thp  same  tp  the  defendants  and  Beachcro/i^  jheur  exe-  Bo^awquet. 
cutors^  administrators,  and  assigns,  irom  dienceforth  for 
all  the  rest,  residue,  and  remainder  of  the  term  then  tp 
come  and  unexpired  of  and  in  the  same,  in  as  larger 
ampl^  and  beneficial  a  manner,  and  to  all  intents  and 
purposes  as  Marshamy  his  executors,  administrators,  and 
assigns  could  have  held  or  enjoyed  the  same,  together 
with  the  said  indentures  of  lease,  subject  to  the  rents  and 
covenants  reservjed  by  the  said  indentures  of  lea^e^  and  also 
subject  to  the  proviso  and  agreement  for  the  redemption 
of  the  same  premises  as  thereinafter  m^itioned.  Pro- 
vided always^  that  if  Marsham  should  pay  to  the  de^ 
fendants  and  Beachcrqft  £2  j^OO  with  lawful  interest  for 
thesame^  on  the  18th  otjtiy  then  next  ensuing,  without 
any  deduction,  that  then  the  defendants  and  Beachcroft 
should,  upon  the  request  and  costs  of  Marsham^  his 
executors,  adminbtrators,  and  assigns,  re-convey  and 
re-assign  the  premises  to  him,  his  executors,  admini- 
strators, or  assigns.  And  Marsham  did  thereby,  for 
himself  his  heirs,  executors,  and  administrators,  cove- 
nant with  the  defendants  and  Beachcroft  to  pay  them 
the  said  sum  of  c£2500  with  interest.  And  farther  that 
the  lease  was  a  good  and  valid  lease  unforfeited  and  un- 
surrendered, and  not  made  void  or  voidable  by  any  act 
or  deed  whatsoever,  and  that  he,  Marsham^  was  law- 
fully possessed  of,  or  entitled  to  the  premises  for  the 
residue  of  the  term,-  subject  to  the  rents  and  covenants 
reserved,  and  that  he  had  in  himself  full  power  and 
authority  to  assign  and  set  over  the  premises  for  the  re- 
sidue of  the  term;  and  that  in  case  he  should  happen . 
to  make  default  in  the  payment  of  the  £2500  and  inte- 
rest, it  should  be  lawful  for  the  defendants  and  Beach': 
anfi  peaceably  and  quietly  to  ent^r  into  and  have,  hold, 
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ase,  occupy^  possess,  and  enjoy  die  premises  t6  Atir 
own  use  for  the  residue  of  the  term,  and  of  sacfa  tstHset 
estate  and  interest  as  Marskam  had  therdn,  without 
any  let  or  hindrance  by  him  or  any  person  daimiog 
under  him,  free  and  dear  of  all  charges  and  xncom* 
teances  done  or  committed  by  him  or  any  other  persons 
whomsoever.    And  Marsham  then  covenanted  to  make 
and  execute  such  further  conveyances  and  assurances  as 
should  be  reasonably  reqi&-ed  in  de&iilt  of  payment  of 
the  .£2500;  and  it  i^as  lasdy  agreed  that  until  such 
default,  it  should  be  lawful  for  Marsham  to  occupy  the 
premises,  and  take  the  rents  thereof  without  any  inter- 
rupdon  or  disturbance  by  the  defendants  and  Beachcrofi. 
The  special  verdict  then  stated  that  the  last  mendoned 
indenture  of  assignment,  immediately  after  the  exe- 
cudon  thereof  by  Marsham^  was  delivered  to  the  de- 
fendants and  Beachcroft^  who  accepted  the  same.    That 
at  the  time  of  the  execudon  thereof  by  Marsham  he 
was  indebted  to  the  defendants  and  Beachcrqfl  as  therdn 
mendoned,  and  that  h^  did  not  pay  them  the  <£S500 
with  interest,  as  specified  in  the  last  mentioned  inden- 
ture^ at  such  time  and  place,  and  in  such  Inanneras 
therein  Was  appointed,  but  made  default  in  such  pay- 
ment, and  that  the  same  remained  unsadsfied  at  the 
time  of  the  tolnmencenient  of  this  suit    That  the  de- 
fendants and  Beachcro/l  have  not,  nor  hath  any  or  dUier 
of  them,  at  any  time  actually  ehtered  into,  or  become 
in  iuct  possessed  of,  the  demised  premises.   But  wheUier, 
upoti  tlie  whole  matter  found  by  the  s|)edal  verdict,  all 
the  estate,  right,  tide,  interest,  term  of  years  then  to 
come  and  unexpired,  property,  profit,  claim,  and  de- 
mand whatsoever,  of  Marsham  in  the  demised  premises, 
by  assignment  tliereof  legally  made,  did  come  to  and 
vest  in  the  defendants  and  Beachcroft^  the  Jury  were 
entirely  ignorant,  and  therdbrfe  prayed  the  advice  and 
consideratidn  of  the  CbUrt.    Hiat  if  it  should  appev 


IN  THE  FIFTT-NINTU  YEAB  OF  GEO.  III. 


505 


18I9. 
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defendants.  _,. 

Williams 

V. 

This   special  verdict  was  argaed  at  Serjeanti  Inn    Bosakqurt. 
Hallf  in  the  last  Hilary  Temh  before  ten  Judges  (Mr. 
Justice  Best  and  Mr.  Justice  Richardson  being  absent) 
by   Mr.  Serjeant  Vaughan  for  the  plaintiff  and  Mr. 
Serjeant  Bosanquet  for  the  defendants. 

Mr.  Serjeant  Vaughan^  for  the  plaintiff,  submitted  that 
the  estate  in  question  legally  came  to^  and  vested  in  the 
defendants  by  assignment.    The  sole  question  is,  whether 
an  asMgnee  of  a  leasee  to  whom  an  assignment  is  made 
by  way  <^  mortgage  security,  but  ivho  never  either 
actually  enters    or   takes  possession,   can  in  fact  be 
deemed  liable  to  the  covenant  for  the  payment  of  rent? 
Considering  how  common  such  securities  are,  it  is  sin** 
gular  that  this  should  now  be  made  a  vexata  qucestio. 
JU  it  because  long  terms  are  unknown  to  the  common 
law?    Lord  Coke  says  (a),  that  «  by  the  ancient  law  a 
ipufi  could  not  have  made  a  lease  above  forty  years  at 
the  most,  for  then  it  was  said  that  by  long  leases  many 
were  prgudiced  and  many  disherited."     Mr.  Justice 
BlactsUme{b)  makesthe  same  observation,  but  both  he  and 
Lord  Coke  add  that  this  law  was  antiquated.    It  appears 
by  Madox's  Formidare  Anglicamm  (c)  that  several  in-* 
stances  of  leases  for  a  longer  term  than  forty  years,  as 
early  as  the  reign  oi  Richard  the  second,  were  granted, 
and   are  there    referred   to.      Until    the   statute    21 
Hen.  8.  a  15.  (d)  it  was  in  the  power  of  a  lessor,  after 
he  had  granted  a  term,  to  defeat  it  by  suffermg  a  re- 
covery, and  the  lessee  could  not  felsify  such  recovery 


ia)  Co.  LUU  45.  h.  46  fl. (h)  7,  Bl.  Com.   142.—- 

(c)  No.  230,  foL  140.  21  Rich.  2.  demise  for  80  jfears.  lb. 
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though  fraudolently  siififered ;  but  that  statnte  enacted 
that  feigned  recoveries  should  not  avail  against  the 
tenants  of  the  freehold.  The  statute  of  Gloucester  indeed 
gave  a  partial  relief,  by  allowing  the  lessee  to  be  received 
to  plead  and  try  whether  the  recovery  was  obtained  by 
collusion;  in  which  case  the  execution  of  the  judgment 
in  the  recovery  was  suspended  until  after  the  term 
ended.  The  question,  however,  in  this  case  de|)ends  on 
the  legal  effect  of  an  instrument  of  assignment.  An 
assignment  alone,  if  made  with  the  assent  of  the  assignee, 
and  accepted  by  him  alone,  creates  such  a  privitjr  of 
estate  that,  eo  instarUi^  on  its  execution  he  becomes  liable 
to  the  covenants  of  the  lessee^  and  this,  whether  the 
assignment  be  absolute,  or  conditional  by  way  of  moit* 
gage^  for  no  sound  distinction  can  be  drawn  between 
the  two.  The  primary  relation  of  the  lessor  and  lessee 
must  be  considered.  The  position  laid  down  by  B(r. 
Justice  Blackstone  [a)  with  respect  to  estates  less  than 
freehold  is  too  broad ;  he  supposes  actual  entry  to  be 
the  essence  of  the  contract,  and  that  without  it,  a  bare 
lease  vests  no  estate  in  the  lessee,  but  only  gives  him  a 
mere  naked  right  of  entry,  which  right,  he  says,  is 
called  his  interest  in  the  term,  or  inieresse  termini. 
So  that  it  seems,  actual  entry  is  the  only  mode  by 
which  die  acceptance  of  a  grant  can  legally  be  mani- 
fested. But  there  are  other  modes,  as  by  a  person's 
becoming  an  executing  party  to  a  lease  or  other  instru- 
ment, or  by  delivery  and  acceptance  of  a  deed*  Any 
act  which  manifests  the  assent  of  the  party  is  sufficient 
to  create  a  tenancy,  except  for  the  purpose  of  bringing 
an  action  of  trespass,  which  cannot  be  maintained  before 
actual  entry.  It  is  true  that  acceptance  is  essential  to  a 
grants  otherwise  it  might  be  a  burthen  to  the  party 
instead  of  a  benefit,  and  so  neither  the  crown  nor  a  cor- 


(a)  2  BL  Com.  144. 
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poration  can  compel  a  person  to  takea  grant  m  inviiumf 
It  has  bfeen  said  that  a  release  which  must  enure  with 
and  enhurge  an  estate^  cannot  work  without  a  possession 
joined  with  an  estate  (a).  But  after  a  lease,  and  before 
entry,  the  release  of  the  lessor  cannot  oilarge  the  estate, 
but  merely  extinguishes  the  rent,  in  respect  of  the  privity 
between  the  piirties  (6).  When  a  lease  is  executed,  the 
lessor  parts  mth  his  estate^  90  when  it  is  accqpted  by 
the  lessee,  h^  has  a  certain  interest :  and  if  the  lessor  die 
immediately  after  execution,  that  does  not  avoid  the  lease; 
nor  b  the  interest  of  the  lessee  affected  by  death,  for  if 
there  be  two  lessees,  and  one  die,  the  interest  of  the  other 
shall  survive  (c).  The  interest  of  a  lessee  after  lease  exe» 
cuted,  is  barrable  by  fine  (d).  After  lease  executed,  the 
ri^ts  of  a  lessee  are  so  far  perfected  as  to  make  them 
grantable  to  another  or  descendible  to  his  executor,—^ 
St^fyn  V.  Adams  {e).  There  is  a  wide  distinction  between 
inUresse  termini  in  cases  where  a  lessee  takes  an  immediate 
or  future  interest;  andinCo^^Xrf^//f^on(/)  itissaidtbat 
inUresse  is  vulgarly  taken  for  a  term  or  chattel  real,  and 
more  particularly  for  a  fiiture  term,  in  which  case  it  is 
saidy  in  pleading,  that  he  Is  possessed  de  ifUeresse  termini^ 
but  ex  vi  termini^  in  legal  understanding,  extends  to 
estates  that  a  man  hath  in  or  out  of  lands,  for  he  is  truly 
said  to  have  an  interest  in  them.  Agab,  in  the  same 
book,  it  is  fiirther  8aid(g),  that  if  aman  makealease  for 
years,  the  lessee  before  he  enters  has  an  estate  for  years, 
wittch  he  may  grant ;  this  position  is  extremely  different 
fimm  ihat  laid  down  by  Mr.  Justice  Bladcstone.  It 
cannot  therefore  be  understood  that  the  lessee  hath  a 
uakei  right,  fi>r  then  he  could  not  grant  it  over ;  but  as 
he  bad  an  interesse  termini  before  entry  he  might  grant 
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hh  intefest  over,  althoogk  finr  want  cf  an  actual  posies 
sioD  be  be  not  capable  of  a  release  to  enlarge  his  estate; 
the  main  distinctiim  is  between  actual  and  l^al  posses- 
tton,  so  there  is  a  similar  distinction  between  intemK 
termini  when  the  interest  is  immediate  or  future.  In  Skep- 
parti  Touehst(me{a)  it  is  said  that  a  lease  for  one  thou- 
sand years  is  perfect  by  the  delivery  of  the  deed  without 
any  Uveiy  of  seilin,  or  actual  possesaon ;  the  interest 
therefore  completely  passes  as  between  the  lessor  and 
lessee  on  the  execution  of  the  lease;  whatever  interest 
therefore  passes  to  the  lessee  before  entry  passes  to  his 
asrignee  in  like  manner  on  the  execution  of  the  assign* 
ment }  the  nature  of  the  assignment  imports,  ex  vi  ter* 
mnif  a  transfer  of  all  the  lessee's  interest,  and  the 
assignee  is  subject  to  all  the  rents  and  covenants  con- 
tained in  the  lease,  not  a  scintilla  of  interest  is  reserved, 
and  the  only  difference  is,  that  the  privity  of  estate  alone^ 
and  not  the  privi^  of  contract,  is  transferred ;  but  when 
onoe  the  transfer  has  taken  place  terra  transU  cum 
anere,  and  there  is  a  complete  adoption  by  the  assig- 
nee of  all  the  covenants  running  with  the  land;  an 
assignee  may  bring  an  action  of  gectment  (6),  or  be 
may  have  a  writ  of  ^[uare  ^cU  infra  termimm  {e). 
Supposing  that  an  assignee  takes  as  large  an  interest 
•a  the  lessee,  it  necessarily  follows  that  he  would  be 
equally  liable  by  privity  of  estate:  the  only  difference 
is  between  privity  of  contract  and  privity  of  estate; 
and  it  is  quite  clear  that  if  the  assignment  were 
absolute,  the  assignee  to  all  intents  and  purposes 
would  be  liable.  The  judgment  of  Lord  MansfeU 
in  the  case  of  Baton  v.  Jdqnes{d\  proceeded  on 
the  distinGlion  between  an  absolute  and  oonditaooal 
Assignment;   and  although  Mr.  Justice  Butter  in  that 
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case  bdd  (a)  tliat  the  ABsignet  would  not  be  liable  widH  iet9. 
oat  poflsession,  even  if  the  assignment  were  absolute;  w^'^^ 
yet  that  is  wholly  inconsistent  with  the  doctrine  had  . «. 

down,  that  an  assignee  may  maintain  an  action  of  gect*  Bosawqvbt^ 
ment.  [Lord  Chief  Justice  AbbM.—hk  Camffrit  JD>- 
gnt^  it  is  said  that  an  assignee  may  have  a  writ  of  quart 
ejecH  infra  terminuMf  but  it  was  there  necessary  for  the 
as^nee  to  enter  and  seal  a  lease  on  the  land  b^ra  he 
could  bring  his  action,  and  In  so  doing  he  perfected  his 
estate.3  No  distinction  can  be  drawn  between  this  case 
and  that  of  Baton  v.  Jaquesg  they  are  both  rdative  to 
mortgage  securities ;  here,  there  is  nothing  to  do  wkh 
equitable  claims,  the  whole  of  the  estate  vests  by  mort- 
gage as  well  as  any  other  security ;  and  the  l^al  estate 
in  condition  is  in  the  mortgagee.  Lord  Mansfield^  ia 
Eaiofi  V.  Jaques^  said  that  the  instrument  was  not  an  ab- 
solute conveyance^  but  a  mere  security;  and  though  Mr. 
Justice  BuUer  there  held)  that  even  if  the  assignment  were 
absolute^  Covenant  would  not  be  maintainable  against 
the  assignee^  yet  thai  doctrine  cannot  be  supported 
by  any  of  the  authorities  cited  in  the  caie.  The  sub- 
sequent casd  of  WMir  v.  Beeves  {b)  is  whoUy  irrecon« 
dleable  with  that  of  Bakn  v.  Jaques^  and  the  Court 
must  now  make  an  decdon  between  the  two.  In  Cook 
If.  Bartis{t)  the  form  of  pleading  is  material  to  shew 
that  the  acceptance  of  an  assignment  is  equivalent  to 
actual  entry;  it  was  an  acdonof  debtfor  rent  agamsttht 
disfeudant  as  asdgnee  of  a  term,  being  executor  of  the  first 
less^t  the  defendant  pleaded  that  before  the  rent  be- 
i^me  due  &ha  aligned  all  her  estate,  interest,  and  term  lo 
J.  S.  and  that  the  assignee  accepted  it  In  the  previous 
^ases  it  had  dways  been  averred  that  the  assignee  et^tefei 
and  beetme  pos»essed$  the  replication  in  that  case  was 
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1 8 1 9.  that  the  defendant  assigned  over  to  defraud  the  plamtiff. 

,„  ^""^  The  reioinder  traversed  the  frauds  and  upon  demurrer, 

Williams  •'  ,  ,       ,       ,  -^  j- j 

V.  exception  was  taken  to  the  plea,  because  it  <wa  not  aver 

BosAMQUfiT.    that  the  assignment  by  the  defendant  was  made  after  the 

assignment  declared  upon,  and  that  it  might  be  consistent 

with  the  plea,  that  the  estate  might  be  re-assigned  to  die 

defendant   And  Lord  Chief  Justice  H(di  there  said  (a), 

'^*  this  plea  ought  to  have  mdposi  assigntUionem  /  and  that 

if  the  plaintiff  had  not  replied  it  would  have  heea  ill, 

but  that  the  plaintiff,  by  replying  fraud,  had  cured  die 

objection/'    He  also  observed,  that  the  ancient  method 

of  pleading  assignments  was,  viriute  cujus  the  assignee 

entered  and  was  possessed,  but  that  it  was  then  disused, 

for  the  assignee  had  the   estate  in  him  before  ^try, 

though  not  to  bring  trespass.     CMr.  Baron  Wood. — 

In  Huckle  v.  Wjfe{b)y  which  was  an  action  of  covenant 

agunst  «7. 5.  as  assignee  <^  W.  JZ.,  the  dechuratipn  only 

■et  forth  that  the  tenements  came    to  the  defaidant 

by  assignments  vhtute  quarunh  &c,  and  ther^re  held 

ill,  for  it  should  have  set  forth  that  the  defendant  was 

assignee  of  the  term  of  J.SL]     The  case  of  Coot  t. 

Harris  shews  that  an  averment  of  the  acceptance  of  an 

asagnment  was  sulBicient,  and  that  it  was  QOt  necessary 

to  aver  viriute  cujus^  the  assignee  entered  and  became 

possessed.    An  assignee  becomes  possessed  in  law  by  force 

of  the  assignment;  and  virtute  cujus  is  not  travenabic^ 

but  is  a  mere  inference  of  law ;  Priddle  v.  Nappa-  (c]L 

WHUon  V.  Berkley  {d).    Beale  y.  Simpson  (e) .    If  virMe 

tiffus  be  traversable,  the  eflfect  of  the  statute  of  usee  ia 

equdly  so.    The  case  of  Walker  v.  Beeves  was  decided 

after  Eaton  v.  Jaquesj    and  the  question  there  was^ 

whether  virtute  cujus  was  traversable  or  not;  and  Lord 

Mansfield  held  that  by  the  assignment  the  title  and  pot- 


(a)  1  Lord  Ravtnond,  367.^ 
Rep.  10 (d)  Phwd€n,2SU^ 


.(6)  Carth.  256. (c)  11 

--(e)  1  Lord  Kaymmd,  412. 
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sessory  right  passed,  and  the  assignee  became  possessed 
in  law.  [;Mr.  Justice  Bayley. — The  case  of  Walker  v. 
Beeves  has  been  impeached  by  that  of  Turner  v.  Richards 
son  (ji)J]  In  that  hitter  case  the  question  of  actual  entry 
was  not  touched  on  by  the  Court,  and  the  case  of 
Copdand  v.  Stephens  {b)  is  consistent  with  that  of  Walker 
T.  Reeves,  for  that  case  decides  that  a  general  assignment 
of  fi  bankrupt's  estate  does  not  vest  the  term  in  his 
assignees  without  an  assent  and  acceptance  by  them. 
Mr.  Justice  Lcemrence^  in  Turner  v.  Richardson^  said  (f ) 
that  "  some  assent  of  the  defendants  to  the  assignment 
of  the  premises  to  them  was  necessary,  in  order  to 
charge  thekn  with  the  bankrupt's  covenants,  and  that 
the  only  question  was,  whether  there  were  any  evidence 
of  such  assenf  There  ia  a  wide  distinction  between 
assignees  in  law  and  in  fiict ;  the  assignees  of  a  bank- 
rapt  are  merely  assignees  in  law,  and  need  not  take  a 
possession  of  the  bankrupt's  estate  unless  they  assent  so 
to  do.  The  cases  of  Eaton  v*  Jaques  and  Walker  v. 
JReeves  were  cited  in  Jackson  v.  Vernon  (<2),  to  show  that 
a  mortgagee  of  lands  out  of  possession  is  not  entitled  to 
rent  reserved  in  a  beneficial  lease,  nor  answerable  foi  the 
contracts  of  the  mortgagor.  Lord  J&^on  there  dissented 
from  the  doctrine  laid  down  in  the  case  of  Eaton  v* 
JaqueSf  and  in  WesterdeU  ▼•  Dale  (^),  his  Lordship 
observed,  '^  It  has  been  sidd,  in  one  of  the  cases,  that  a 
mortgagee  is  only  liable  when  in  possession,  and  that 
what  proves  this  point  is,  that  in  charging  the  mortgi^^ee 
it  is  necessary  to  state  in  pleading  that  he  entered  and 
was  possessed ;  but,  with  great  deference  to  the  learned 
Judge  who  gave  that  reason,  I  doubt  it  I  consider 
those  as  mere  formal  words."    The  case  of  Stone  v. 
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jBcMim(a)  was  decided  by  Lord  Kim/on  on  the  sene 
grounds,  and  proof  was  there  offered  that  no  posseaabn 
had  been  taken,  and  his  Lordship  said,  whether  it  were 
taken  or  not  made  no  difierence;  and  when  Eaion  ▼. 
Jaques  was  there  cited,  his  Lordship  added,  he  would  over- 
rule it  without  the  least  rduotance.  [Mr.  Justice  JEfarroigA 
read  a  manuscript  note  of  that  case,  and  obaerred  that 
what  Lord  Kmyon  really  said  was,  that  by  an  asngn- 
ment  of  the  whole  estate  all  liabilities  accrued,  and  tlmt 
persons  who  act  with  caution  always  take  a  mortgags 
for  aterm  one  day  short  of  the  original  lease.]    ITiere 
are  a  number  of  cases  in  equity,  which  ^w  that  those 
Courts  consider  the  legal  eflfect  and  operation  of  w 
assignment  in  law,  is  to  raider  the  assignees  liable  to  all 
the  covenants  contained  in  the  lease.    In  Sparies  ▼• 
SmUhip)  the -Court  said  it  was  the  mortgagee's  foUj  lo 
take  an  assignment  of  the  whole  term,  whereby  to  sub- 
ject Umscslf  to  the  corenants  in  the  original  leasee  and 
not  to  take  a  derivatife  lease  as  he  might  have  done.    So 
in  PUkingim  v.   ShaUer{c)    it  was  hdd  that  if  the 
jrfidndfi^  a  mortgi^[ee^  had  taken  only  a  derivative  leasee 
he  could  not  have  been  liable  to  the  rent  reserved  on 
the  first;  imd  aldiough  Lord  Mansfield,  in  EtOon  t. 
JaqueMf  conddered  those  cases  as  questionable^  and  und>te 
to  stand  the  test  of  inquiry,  yet  the  prmciple  is  cfear, 
that  if  «n  assignee  take  an  assignmrati^  the  whole  of 
the  term,  he  is  liable  to  all  the  covenants  contained  in 
dieorigmid  lease.  lsa.lAteaiy.Cmnerfcrd{d^LmAI%ip^ 
Aw  acted  on  those  cases;  there  the  lease  was  deposited  as 
a  secnrify,  and  his  Lordiftiip  sidd,  "  whether  ft  was  taken 
as  a  purchase  or  a  pledge  with  the  ddisndant  was  imma- 
terial, and  that  he  could  not  be  compelled  to  take  die 


(a)  WoodfiMs  iMdlordand  Tetmt^  5ih  EdU.  page  81. 

(A)  «  Vem.  276. (c)  Ibid.  874. (rf)  I  Ves.  Jtm.  M5. 
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estate  without  the  burden;''  and  he  obliged  the  person 
with  whom  the  lease  was  dqxidited  to  execute  and  take 
the  assignment  It  is  clear,  therefore,  that  it  has  never 
been  doubted  in  equity,  that  if  an  assignee  take  to  the 
possession  he  is  liable  in  point  of  law.  As  the  cases  of 
Eakm  t«  Jaques^  and  Walker  ▼•  Reevesj  are  not  to  be 
reocmciled,  and  as  this  is  a  mere  inferenoe  of  law,  die 
I^aintiff  is  entitled  to  recover,  for  the  lessee  having 
parted  widi  his  interest  to  the  assignee,  although  the 
Iktter  cannot  maintain  trespass,  yet  he  may  be  consi- 
dered as  bang  sufficiently  in  possession  Sx  all  other 
purposes. 
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Mr.  Sojeant  Boumquei  tat  the  defendants. — ^The 
case  of  iS0to»v.«fojii»  governs  this  m  every  point:  itb 
therefore  necessary  for  the  plaintiff  to  shew  that  it  has 
been  overruled,  or  that  the  grounds  on  which  it  was 
dedded  were  either  contrary  to  or  not  sanctioned  by 
the  Common  LalF ;  according  to  liie  principles  of  which 
that  decision  was  perfectly  oorrect.  This  is  an  aoticm  of 
oovenant  brought  against  the  defendants  as  asngnees, 
and  founded  on  a  privity  of  estate;  and  it  must  be  ad- 
intttedthat  jfiaj«n/xV60f»modltMi<2^^  but 

that  principle  does  not  apply  unless  the  party  have  the 
whole  advantage.  At  an  early  period,  it  was  laid  down 
that  debt  was  maintainable  agidnst  an  assignee  if  he  had 
an  entire  intevest  in  the  term,  but  not  against  one  who 
took  less  than  that  Whether  long  terms  of  years 
were  known  or  aot  to  the  Common  Law  is  ^te  imma- 
terial, for  here  the  term  was  only  deven  years.  In 
5  Hau  7  (a)  it  was  established  that  an  assignee  cf  fiie 
entire  interest  in  a  term  was  liable:  the  only  question 
in  this  case  therefore  is,  whether  all  the  lessee^s  right, 
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614 


CASKfl   IV   EAfTBR   TEEM, 


I8I9. 


WlLtlAMS 

V. 
QOSANQUST. 


title,  and  interefttf  legaUy  v^ted  in  him,  and  duly  came 
to  the  defendants  by  assignment     [Lord  Chief  Justice 
Abbott.— U  all  the  legal  estate  vested  in  him,  it  is  suf- 
ficient;   it  is   therefore  wmecessary  to  consider  the 
equitable  rights  of  another,  for  that  will  not  alter  the 
case.]    But  here  all  the  l^al  estate  must  be  vested  in  the 
assignee,  and  that  claim  alone^  and  not  the  equitable^ 
is  the  only  point  in  issue.     An  assignee  can  be  only 
chargeable  in  respect  of  the  benefit  which  he  may  derive 
from  the  estate.     AU  this  depends  on  the  assignment 
by  the  lessee,  the  assignee  merely  stands  in  his  place,  but 
the  lessor's  original  contract  is  with  the  lessee  alonei 
The  form  of  declaring,  adopted  in  the  85th  of  Elixa- 
belk{a)  was,  that  the  lessee  being  so  possessed,  &a 
granted  and  assigned  all  his  estate^  title,  interest,  and 
term  of  years  which  he  then  had  in  the  premises,  and 
not  merely  a  claim  and  demand.    Where  a  lease  for 
years  is  granted  to  an  immediate  lessee^  although  he 
may  become  liable^  still  his  assignee  cannot  be  answei^ 
able  till  entry,  for  the  transfer  of  rights  in  modem  times, 
has  always  taken  place  under  the  statute  of  uses ;  and  by  - 
the  operation  of  that  statute  it  cannot  apply  to  the  as- 
signee,  because  a  tenant  for  years  has  no  seism  of  thefiee- 
hold  to  serve  the  use.    This  case,  therefor^  must  be  con- 
sidered as  it  stands  at  Common  Law,  by  which  no  estates 
dther  in  land,  fireehold,  or  chattel,  vest  before  actual 
entry.    Estates  in  land  lie  either  in  livery  or  in  grant; 
those  which  lie  in  livery  will  not  pass  by  grant  alone^ 
nor,  on  the  other  hand,  will  those  which  lie  in  grant 
pass  by  livery,  or  without  deed.    A  rent  charge  lies  in  a 
grant,  and  passes  by  grant  only ;  and  if  the  deed  by 
which  such  charge  is  created  be  destroyed  by  cancellation, 
the  rent  charge  falls  to  the  ground  (6) ;  but  if  an  estate  for 


{«)  Brown  i  Entries,  132 (6)  Co.  Uti.  306.  b. 
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jeATB  passes  by  deed  in  livery,  and  not  in  grdnt,  such 
estate  is  not  destroyed  by  cancelling  the  deed.  Since  the 
statute  of  frauds,  it  has  become  necessary  that  all  convey- 
ances of  land  should  be  in  writing;  but  before  that  statute 
was  passed^  though  estates  for  years  were  created  by  deed, 
yet  th^  passed  and  were  assignable  by  parol :  and  in 
Soke  V4  Awder  ifi)  it  was  held  that  an  assignee  by  pa- 
rol, mi^t  maintain  an  action  of  covenant ;  it  is  quite 
clear,  therefore,  that  estates  for  years  lie  in  livery  only, 
and  not  in  grant  Bracton{b)  lays  down  this  rule, 
which  clearly  shews  that  leases  for  years  do  not  lie  in 
grant,  for  he  says,  <^  Donationum  secundum  quod  pre^ 
dictum  est  alia  perfecta^  alia  imperfecta^  mmquam  erit 
perfecta  donatio^  donee  donaiorius  plenani  habueret  pos- 
sessionem sive  seisinam;  possession  therefore  will  not  do 
alone  with  respect  to  freehold,  but  there  must  be  also 
a  livery  of  sebin,  yet  in  cases  of  chattel  interest  the 
rule  is  different,  for  et  donee  sibi  tradita  res  Jiieritj 
quia  traditionibus  et  usu  captionibus  possessiones,  et 
rerum  dominia  trans/eruntur.  In  Bacoris  Abridg- 
roent(c),  which  is  a  high  authority,  the  title  relative 
to  leases  having  been  written  by  Lord  Chief  Baron 
Gilbert^  it  is  pointed  out  in  what  cases  an  entry  by 
the  lessee  was  requisite  to  the  perfection  of  his  lease,  and 
as  to  this,  it  was  there  observed,  that  <<  at  Common  Law 
no  lease  for  years,  whether  it  were  with  or  without  any 
reservation  of  rent,  was  looked  upon  to  be  complete  till 
an  actual  entry  by  the  lessee;  for  that,  though  the 
lessor  had  done  all  on  his  part  to  perf^t  the  contract, 
yet,  that  till  there  was  a  transmutation  of  the  possession 
by  the  actual  entry  of  the  lessee,  it  wanted  the  chief 
mark  of  his  consent   thereto;    and,    therefore,   if  a 
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lessor  released  to  the  lessee  before  entry,  the  retenioii 
would  not  pass,  because  the  lessee  had  not  possessicML" 
It  has,  however,  been  now  said,  that  possession  is  a  Baere 
conclusion  of  law  resulting  from  the  deed ;  but  this  is  de- 
nied by  the  authorities  of  Coke^  Bractcn^  and  Lord  Chief 
Baron  Crilbert ;  for  they  all  declare  that  a  possession  by 
deed  is  not  sufficient,  that  the  execution  of  leases  by 
entry  was  necessary  tiU  the  statute  of  use%  which  statute 
introduced  another  mode  of  reducing  uses  into  possession. 
80  in  Bacan^s  Abridgment  (a\  it  is  said,  that  ^  If  one 
make  a  lease  for  years,  to  begin  two  years  hoice^  and 
after  the  two  years  expire,  before  any  entry,  and  whSst 
the  lessor  continues  stiD  in  possession,  the  lessee  may 
grant  over  his  term  and  interest  to  another,  became 
his  interesse  termini  was  not  divested,  but  continued  in 
him  as  it  was  at  first  granted ;  and  in  the  same  mami^ 
he  transfers  it  over  to  another,  who  by  his  entry  might 
reduce  it  into  possession  whenever  he  thought  &tP    IaU 
tleton  {b)  says,  that  "  tenant  for  tenn  <rf  years,  is,  where 
a  man  letteth  lands  and  tenements  to  another  fer  term 
of  certain  years,  after  tlie  number  of  years  that  is  ac- 
corded between  the  lessor  and  lessee ;  and  that  when 
the  lessee  enters  by  force  of  the  lease,  thai  he  is  tenant 
for  term  of  years;''  and  Lord  Cok^%  Conunentaiy  on 
this  section  (c)  is,  <<  and  true  it  is  that  to  many  purposes 
he  is  not  tenant  for  years  until  he  enter,  as  a  release 
made  to  him  is  not  good  to  him,  to  increase  his  estate 
before  entry,  but  he  may  release  the  rent  reserved  before 
entry  in  respect  of  the  privity ;  neither  can  the  lessor  grant 
away  the  reversion  by  the  name^f  the  revernon  before 
entry,  but  the  lessee  before  entry  hath  an  interest,  inU^ 
resse  termini  grantable  to  another/'     So  LitHeton{J) 
says,  that  ^^  if  a  man  letteth  lands  to  another  for  a  term 


(a)   TO.  Leases,  P.- 
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of  years,  although  die  lessor  dieth  before  the  lessee  enter 
into  the  teaements,  yet  he  may  enter  into  the  same  tene- 
ments after  the  death  of  the  lessor,  because  the  lessee^  by 
force  of  the  leasee  hath  right  presently  to  have  the  tene- 
ments aooording  to  the  form  of  the  lease.''    This  section 
was  cited  and  recognised  by  Lord  EUenborough  in  the 
judgment  of  the  Court  of  King's  Bench  in  Copeland  y. 
Stephens  (a).    Uttkton  (6)  again  says,  that  «  if  a  man 
letteth  to  anodier  his  land  for  term  of  years,  if  the  lesscM' 
rdease  to  the  lessee  all  his  right,  &c.  before  the  entry 
by  the  lessee^  such  release  is  void,  for  that  the  lessee  had 
not  possessioa  in  the  land  at  the  time  of  the  release,  but 
only  a  right  to  have  the  same  by  force  of  the  lease ;"  but 
Lord  Cok^B  Commentary  on  that  section  (c)  is  particu- 
larly strong,  for  he  says,  ^*  the  lessee  befcnre  entry  hath 
but  an  interesse  termini^**  which  is  perfectly  consistent 
with  the  proposition  laid  down  by  Mr.  Justice  Blacks 
stone  {d)^  who  says,  '^  that  in  leases  for  years,  an  actual 
entry  is  necessary  to  vest  the  estate  in  die  lessee,  for  the 
bare  lease  gives  him  only  a  right  to  enter,  which  is  called 
interesse  terminij  and  that  when  he  enters  in  pursuance 
of  that  right,  he  is  then,  and  not  before,  in  possession  of 
his  term,  and  complete  tenant  for  years.**     So  Lord 
Mlenborougk^  in  Copeland  v.  Stephens^  uses  expressions 
to  denote    an    interesse  termini^    or    future  interest^ 
which  principles  are  not  only  q>plicable  to,  but  must 
govern  this  case :  his  Lordship  there  says,  {e)  <<  the  right 
in  the  land,  and  the  right  to  have  the  land,  although 
they  may  be  capable  of  grant  or  assignment,  are  matters 
distinct  from  die  estate  in  the  land,  and  the  acdon  of 
cayenant  against  the  assignee  of  a  lease  is  founded  on 
privity  of  estate,  and  not  upon  privity  of  right,  if  diere 
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be  any  such  thing."    [Lord  Chief  Justice  Jbbott. — The 
judgment  of  the   Court  in  that  case  is  so  cautiously 
worded  that  it  cannot  affect  the  present  question,  neither 
was  it  intended  by  the  Court  so  to  do ;  the  sections  dted 
by  his  Lordship- from  Littleton^  as  to  entry,  were  merely 
referred  to  by  way  of  analogy.]    Although  some  other 
act  denoting  assent  may  be  equivalent  to  entiy^  and 
although  on  a  freehold  interest,  livery  of  seisin  be  dis« 
pensed  with,  yet  in  one  instance  an  entry  is  absolutely 
necessary  before  the  estate  be  perfected,  viz.  in  the  cose  of 
an  exchange ;  for  Littleton  lays  it  down  (a),  that  **  if  there 
be  two  persons  each  seised  of  land,  and  the' one  grsnt 
his  land  to  the  other,  for  land  which  the  other  hath,  each 
•  may  enter  into  the  others  land  so  put  in  exchange  with- 
out any  livery  of  seisin."    And  Lord  Coke^  in  comment- 
ing on  that  section,   says  (i),  that  <^  by  the  exchange 
the  parties  have  no  freehold,  in  deed  or  law,  in  them 
before  they  execute  the  same  by  entry."    It  is  therefore 
quite  clear  that  estates  in  lands  are  imperfect  till  actual 
entry  :-^here,  there  was  merely  an  assignment  executed 
by  the  original  lessee  to  the  defendants;  no  counter-part 
of  a  lease  appears  to  have  been  executed  by  them ;  but  it 
is  merely  found  by  the  special  verdict,  that  the  indenture 
was  delivered  to,  and  accepted  by  them.    All  the  audio- 
rities  before  the  case  of  Eaton  v.  Jaques  {c)  shew  that  pos^ 
session  was  neciessary  to  subject  an  assignee  to  an  action. 
The  averment  of  entry  and  possession  is  as  ancient  as 
the  doctrine  now  contended  fetr ;  but  it  has  been  said 
that  this  is  merely  an  inference  of  law,  because  vhrtute 
eiffus  is  not  traversable;  but  an  all^^i^on  of  entry  is 
always  a  matter  of  fact,  not  a  conclusion  of  law*    [Mr. 
Justice  Holrqi/d, — It  is  quite  clear  that  an  allegation  of 
entry  is  a  matter  of  &cif  and  not  traversable.]    With 

{a)  Sect.  62. (b)  SO.  b. (c)  Doug.  455. 
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Febpect  to  the  liability  of  executors ;   There  are  several  1619< 

cases  which  lay  down  the  principle^  that  an  executor, 
as  socb,  is  Mable  to  be  sued  in  respect  -of  the  lease  of 
his  testator  whether  he  enter  or  not;  and  whether  the  Bosanquet. 
land  be  of  sufficient  value  or  not,  he  is  still  liable  to 
the  extent  of  such  value,  and  all  the  other  assets  of 
the  testator;  yet  if  he  enter,  he  becomes  chargeable  as 
assignee^  but  not  so  without  entry.  In  Buckley  v. 
Pirke  {a)  Lord  Chief  Justice  Parker  said,  that  <<  if  the 
executor  of  a  lessee  enter,  the  lessor  may  charge  him  as  an 
assignee  for  the  rent  incurred  after  his  entry  in  the  debet 
and  detinety  So  in  Billinghurst  v.  Spearman  (&),  Lord 
Chief  Justice  Holt  said,  that  ^<  in  debt  for  rent,  the  exe- 
cutor might  plead  that  he  had  no  assets,  and  that  the 
premises  were  of  less  value  than  the  rent  In  Hellier  v. 
Casebert(c)  it  is  said,  ^*  that  an  executor  cannot  waive  a 
term,  but  that  he  shall  be  charged  upon  the  detinct^ 
upon  which  the  assets  shall  come  in  question.''  These 
cases,  therefore,  establish,  that  if,  after  taking,  he  con- 
tinue in  possession,  he  shall  be  charged  in  the  debet  and 
detinet  whether  he  have  assets  or  not  In  BeUasis  v.  JStir- 
briche{d)  indeed  it  is  said,  that  '<  in  cases  of  leases  for 
years,  the  rent  becomes  due  from  the  lease,  and  not  from 
the  entry;  and  the  plaintiff  has  no  need  to  aver  occu- 
pation, because  the  lessee  is  liable  to  pay  the- rent  whether 
he  occupy  or  not,  it  being  due  by  the  lease  and  not  by 
the  occupation."  But  in  that  case  there  was  a  privity 
of  contract  between  the  lessor  and  lessee,  which  cannot 
possibly  apply  to  the  case  of  an  assignee.  In  Cook 
V.  Harris  {e)  the  judgment  of  Lord  HoUy  as  referrible 
to  entry,  may  be  considered  as  extra-judicial,  for  he 
founded  his  conclusions  on  the  pleadings,  as  there,  the  de- 

(a)   1  Salk.  317. [h)  Ibid.  297. (c)   1  Lev.  127. 

(d)  I  Lord  Raymond,  \1\.  S.C.I  Salk.TX^. (0  \ 

Lord  Raymond,  367« 
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fendant  was  assignee  of  a  tenn,  being  also  executor  of  die 
first  lessee,  and  no  question  arose  as  to  assets  or  tbe  liability 
of  the  defendant  as  executor;  but  his  Lordship  admittsd 
that  the  ancient  mode  of  pleading  assignments  was,  virtuie 
ofjus  the  assignee  entered  and  was  possessed,  and  said 
that  it  was  then  disused :  and  he  there  inferred  that  the  ai* 
signee  had  the  estate  in  him  before  entry ;  but  Mr.  Justice 
BuUeTf  in  the   case  of  Eaton  v.  Jaque${a)j  said,  that 
*<  it  was  merely  a  dictum  of  Lord  HoUj  who  was  clearly 
mistaken  as  to  the  form  of  pleading,  for  that  he  bad 
looked  into  the  precedents,  and  that  they  always  alleged, 
virtute  cufus  the  ass^ee  entered  and  was  possessed.** 
The  course  of  pleading  now,  is  the  same  as  it  was  in  the 
reign  of  Eltzabethy  and  there  is  no  precedent  to  be 
found  in  which  that  course  has  been  deviated  from,  nor 
where  an  entry  has  been  traversed.    In  HuckU  v.  Wye  (i) 
it  was  objected  that  the  declaration  was  not  maintainable, 
beoause  it  merely  averred  that  the  tenements  came  to  the 
defendant  by  assignment,  and  that  no  action  was  main- 
tainable against  an  assignee  after  several  mesne  assign- 
ments, because  it  might  be  an  assignment  of  another 
estate  than. the  term  of  the  original  lessee;  and  that  the 
words  virlute  quorum  would  not  assist  the  declaration, 
for  that  these  were  only  by  way  of  inference^  and  not  tra- 
versable ;  and  formed  a  conclusion,  not  warranted  by  the 
premises, — ^for  the  same  taiements  might  come  to  him  by 
assignment  of  another  estate  in  them,  and  not  the  same 
estate  that  the  first  lessee  had.  It  seems,  therefore,  that  the 
entry  must  be  by  virtue  of  the  deed  by  which  the  origbal 
term  is  assigned.    [Lord  Chief  Justice  Abbott. — ^You 
say  that  it  is  necessary  to  insert  the  averment  in  the  de- 
claration, that  an  assignee  entered  and  became  possessed, 
fi*om  its  general  introduction  in  actions  of  covenant  by  the 


(a)  2  Doug.  46l. (b)  Carth.  255,  256. 
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Ie«6or  against  tha  assignee,  but  the  same  averment  is  used 
in  tbe  like  ^action  between  the  lessor  and  lessee;   the 
fitioigth  of  the  inference  in  the  former  case  is  lessened  by 
its  general  use,  and  in  the  latter  it  is  wholly  unnecessary.] 
Still,  the  defendants  rely  mainly  on  the  case  o(  Eaton  v. 
JaqueSf  which  was  decided  on  sound  principles,    and 
which  establishes  that  an  assignee  is  not  liable,  although 
the  assignment  be  absolute^  unless  he  be  in  full  possession 
of  the  beneficial  enjoyment  of  the  whole  of  the  estate. 
As  to  the  case  of  Spctrkes  v.  Smith  (a)j  referred  to  by  Lord 
Mansfield  in  Eaton  v.  JaqueSy  it  cannot  be  considered  as 
an  authority  for  the  plaintiff;  for  the  Court  of  Chancety 
there  refused  to  assist  the  plaintiff,   and  therefore  his 
pnly  mode  of  recovery  was  by  an  application  to  a  Court 
of  Common  Law.     So  PiUcington  v.  Shatter  {b)^  also 
referred  to  by  Lord  Mansfield^  is  wholly  inapplicable 
to  the  present  question :  it  is;  a  case  wholly  unknown 
to  the  Common  Law;    for  if  a  party  were  entitled 
at  Law,  the  Chancellor  would  have  no  power  to  in- 
terfere; and  Lord  Mansfield  merely  said,  that  that  case 
could  not  be  supported,  as  it  was    the    mortgagee's 
fiiult  to  take  an  assignment  of  the  whole  term,  which 
was  contrary  to  the  ^practice  of  a  Court  of  Equity, 
So  in  Loicas  v.  Comerford{c\  Lord  Thurlam  sent  the 
case  to  a  Court  of  Law,  saying,  « I  will  compel  the 
party  to  take  an  assignment,  and  then  you  may  try 
what  you  can  do  at  Law;"'  but  his  Lordship  did  not 
thereby  decide  that  he  had  any  relief  at  Law.      All 
the  decisions  in  Equity  which  have  been  referred  to,  do 
not  affect  the  case  of  Eaton  v.  Jaques.    Stone  v.  Evans  {d) 
was  decided  by  Lord  Kenyon  in  1796,  and  WesterdeU  v. 
DaU(e)  in  1797.      In  the  former  case,  according  to 
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a  manuscript  note.  Lord  Kenyan  is  made  to  say,  that  be 
did  not  subscribe  to  the  doctrine,  that  a  lessor  could  not 
sue  the  mortgagee  as  assignee  of  all  the  estate  of  the 
mortgagor,  unless  the  former  had  taken  actual  posses- 
sion, and  that  he  had  merely  heard,  in  the  course  of 
conversation,  that  there  had  been  such  a  case  as  Eaton 
V.  Jaqttes.  It  is  material  to  observe,  that  the  case  of 
Stone  V.  Evans  was  decided  prior  to  that  of  Westerdell 
V.  Dale  i  although  in  JVoodfalTs  Law  of  Landlord  and 
Tenant  the  former  does  not  appear  to  have  been  de- 
cided till  1799.,  [Mr.  Justice  Park.— In  Abbott  on 
shipping  (a),  the  case  of  Stone  v.  Evans  is  mentioned  as 
being  applicable  to  a  mortgage  of  a  ship,  and  it  is 
stated  that  evidence  of  possession  was  given :  and  that 
in  Westerdell  v.  Dale  Lord  Kenyan  had  not  changed  his 
opinion  of  Eaton  v.  Jaques.']  Westerdell  v.  Dale  related 
to  the  mortgage  of  a  ship,  and  Lord  Kenyan  thought 
there  might  be  a  distinction  between  a  mortgage  of  real 
and  personal  property,  and  also  between  an  assignment 
by  way  of  mortgage  and  an  absolute  assignment:  his 
Lordship  therefore  might  think  Eaton  v.  Jaques  unte- 
nable on  that  distinction,  without  adverting  to  the  want  of 
possession ;  but  he  merely  doubted  that  case^  and  added, 
that  it  was  not  necessary  to  decide  whether  a  mortgagee 
was  only  liable  when  in  possession^  and  therefore 
avoided  giving  any  positive  opinion  on  it  The  true 
ground  of  the  decision  in  Eaton  v.  Jaques  seems  not  to  be 
fuUy  understood.  By  an  assignment  in  bankruptcy,  all 
the  property  of  the  bankrupt  passes  to  the  assignees; 
they,  by  the  same  assignment,  agree  to  accept  the  trust, 
and  execute  a  counterpart  of  the  instrument  by  which  all 
the  chattel  interest  of  the  bankrupt  vests  in  them.  All 
the  cases,  therefore,  that  have  been  decided  on  the  bank« 


(e)  4ih  edit,  19.  n. 
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nipt  ]aw%  are  a  very  strong  confirmation  of  that  of 
Eaion  v.  Jaqties.  The  assignees  become  possessed  of  all 
the  bankrupt's  property  except  leases,  which  they  may 
either  accept  or  refuse.  [Mr.  Baron  Graham.— The 
question  in  these  cases  is  not  whether  the  assignees  have 
entered,  but  whether  they  have  elected  to  take  the  pro- 
perty or  not ;  if  they  take  the  profits  by  others,  it  amounts 
to  a  constructive  entry.]  In  Turner  v.  Richardson  {a) 
Lord  EUenborough  difiered  from  Lord  Kenyan^  and  said 
that  it  was  necessary  in  that  action  to  declare  that  the 
premises  had  come  to  the  defendants  by  assignment,  and 
that  by  virtue  thereof  they  had  entered  and  become 
possessed  for  the  residue  of  the  term.  The  cases  of 
Wheeler  v.  Bramak{b\  and  BourdiUon  v.  DaUon{c)j 
t^d  to  the  same  point,  viz.  that  assignees,  of  a  bank- 
rupt may  renounce,  unless  they  have  taken  possession  of 
the  premises ;  when  the  property  has  once  been  assigned, 
they  cannot  select  that  part  which  may  be  beneficial, 
and  reject  that  which  m^y  not  be  so,  except  on  the 
ground  that  they  have  not  taken  possession.  In  Jackson 
V.  Vernon  {d)^  and  Chinnery  v.  Blackbume{e)j  the 
Court  saw  no  ground  to  impeach  the  authority  oi  Eaton 
V.  Jaques  :  and  those  caises  decided  that  the  assignees  were 
not  liable,  because  the  whole  of  the  profits  had  not  been 
conveyed  to  them,  nor  had  they  taken  possession,  and 
Uierefore  that  even  Im  absolute  assignment  without  posses, 
don  would  not  render  an  assignee  liable ;  but  there  is  a 
wide  distinction  between  a  mortgage  and  an  absolute 
assignment  The  defendants  in  this  case  are  not  abso^ 
lute  assignees,  but  in  Eaton  v.  Jaques  they  were  so.  All 
the  later  authorities  shew,  that  until  an  assignee  has 


1819* 


(a)  7  Efut^  842.— —(A)  3  Camp.  340. (c)  PeaWt 
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taken  die  whole  benefit  he  shall  not  be  deemed  liabk; 
and  in  cases  of  bankruptcy  an  assignee  is  considered  as 
a  trustee  for  the  bankrupt;  and  where  a  bankrupt  him- 
self is  trustee^  the  bankrupt  laws  cannot  convey  to  the 
creditors  that  property  which  is  not  the  bankrupt's.  .By 
the  civil  law  property  is  indivisible,  for  a  person  csn- 
liot  renounce  one  portion  and  acc^  the  other  (a\ 
vel  omnia  admitiantyrj  vd  omnia  repudientwr, — It  fol- 
lows therefore  that  this  action,  which  is  founded  on 
a  privity  of  estate,  and  in  which,  all  the  estate,  intep 
rest,  and  term,  must  be  actually  vested  in  the  defoid- 
ants,  cannot  be  maintained ;  their  estate  is  not  complete 
imtil  entry ;  and  assignees  for  the  re^ue  of  a  term 
cannot  be  considered  ^s  tenants,  before  such  estate  is 
perfected  by  actual  entry. 


Mr.  Seijt  Vafigbanf  in  reply.-^It  is  impossible  that 
the  case  of  Eaton  v.  Jaques  can  be  considered  as  good 
law;  and  the  chief  object  of  the  present  is  to  investigate 
the  principles  on  which  that  case  was  decided :  it  has, 
in  fact,  been  already  overruled  by  several  subsequent  de- 
cisions. Mr.  Justice  Blackstone^  in  treating  of  estates  less 
than  freehold,  although  he  conceives  a  livery  of  sdsin  to 
be  necessary,  still  mentions  nothing  respecting  chat^ 
tel  interest;  nor  has  the  doctrine  in  Bracton  any 
reference  to  sueh  interest  The  plaintiff  here  is  not 
bound  to  shew  an  actual  entiy  by  the  defendants,  or  that 
they  were  completely  invested ;  but  the  only  point  to  be 
considered  is,  whether  they  are  liable  to  the  covenants 
in  question?  it  is  not  necessary  to  contend  that  tbcj 
could  maintain  trespass.  In  Coke  Littleton  (&)»  it  is 
^d,  that  interesse  termini  is  vulgarly  taken  for  a  future 


■  (n)  Domains  Civil  Law,  Part  2,  book  1,  Tit.  1,  src.  1,  I2ik 
heqd.     Digest,  book  2g,  tit,  2»  sections  1  and  2^'       (/>)  346.  a. 


IN   THE   FIFTY-NINTH  TEAR  OF  GEO.  Ill, 


525 


term,  in  which  ctae  it  is  said,  that  he  is  possessed  de 
inieresse  termini^  but  es  vi.  termini  extends  to  estates  that 
p,  man  hath  in  lands.  As  to  the  passage  in  UtUeUm  (a), 
referring  to  the  case  of  an  exchange,  it  appears  that  it 
may  be  by  parol,  and  actual  entry  must  therefore  be 
shewn:  if  it  were  by  deed,  it  might  have  furnished  an 
argument  for  the  defendants;  but  the  passage  expressly 
says,  that  it  may  be  either  by  parol  or  grant.  It  is 
true  that  xdrhde  Offus  is  an  old  averment;  but  if  it  be  an 
averment  of  fact,  and  not  of  law,  there  is  no  precedent  to 
be  found  where  such  an  ayenpent  has  been  traversed, 
except  in  the  case  of  Walker  v  Beeves  {b) ;  but  if  that 
averment  contained  allegation  of  mere  matter  of  fact, 
there  must  have  been  ^lany  other  instances  where  it 
would  have  been  traversed.  In  transfer  by  lease  and 
release^  the  lessee  must  have  some  interest  before  entry, 
for  by  the  privi^  of  estate  the  release  will  have  the 
tSEcd  of  exdnguishing  the  rent,  The  liability  of  exe- 
cutors is  wholly  distinguishable  from  that  of  the  assig- 
nees of  bankrupts ;  an  execntor  is  liable  whetho*  he  enter 
or  not,  and  he  is  in  law  the  assignee  of  the  testator.  [Mr. 
Justice  Bajfley. — If  he  enter,  he  becomes  chargeable  as  as- 
signee.] But  he  is  liable  to  the  extent  of  the  assets  of  his 
testator,  whether  he  enter  or  not«  In  Cook  v.  Harris  {e) 
the  defendant  was  declared  against  as  assignee.  Bellasisr. 
Burhriche  {d)  is  in  fevour  of  the  plainti£P:  for  it  determined 
that  for  rent  due  on  a  lease  at  will,  the  plaintiff  must 
shew  an  occupation,  but  that  on  a  lease  for  years  he 
need  not  set  forth  any,  the  rent  being  due  by  the  lease, 
and  not  by  the  occupation ;  the  liability  of  a  tenant  at 
will,  ther^ore^  attaches  on  his  occupation,  and  of  a  lessee 
on  his  privity  of  contract.  In  Huckle  v.  Wye  {e)  the  de- 
fendant was  declared  againstas  assignee  of  J.  5.,  mrhOe 


{h)  2  Doug,  AQI,  ft. (c)  I  Lort/  Ray- 

1  Lord  Raymond,  170.  S.  C  1  Salk.  209. 
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ctffus  he  entered,  and  it  was  there  held  that  vitiate 
cujus  was  not  traversable^  and  that  it  was  a  mere  m- 
ference  of  law.  Sparkes  v.  Smith  {a)  shews  that  the  Court 
of  Equity  could  not  interfere,  and  by  the  advice  of 
counsel  it  was  referred  to  a  Court  of  Common  Law,  as 
they  there  thought  the  assignee  would  have  been  liable. 
Piliington  v.  Shaller  {b)  is  still  stronger,  for  there  had 
been  a  verdict  at  law  regularly  obtained.  In  Stone 
V.  Evans  there  was  evidence  of  the  possession  bemg 
taken;  and  Lord  Keryon  doubted  whether  he  had 
given  a  precipitate  judgment ;  but  when  the  late  Lord 
Chief  Justice  Gibbs,  then  counsel  in  that  case^  ofiered 
to  disprove  that  fact,  his  Lordship  said  it  would 
make  no  difierence^  and  that  the  circumstance  of 
t^ng  possession  was  not  material;  and  in  Westerdell 
y.  Dale{c)  he  had  not  altered  that  opinion;  but  the 
principal  question  in  that  case  turned  on  the  construe* 
tion  of  the  register  acts,  and  whenever  Eaton  v.  Jaques 
was  mentioned  to  his  Lordship,  he  said  the  decision  of 
the  Court  in  that  case  ought  not  to  be  referred  to.  As 
to  the  cases  cited  relative  to  the  liabilities  of  the  as- 
signees of  a  bankrupt,  the  decisions  in  them  turned  on 
the  peculiar  situation  of  the  bankrupt  laws.  Although 
in  Auricl  v.  Mills  (^,  a  bankrupt  was  held  liable  to  an 
action  of  covenant  for  non-payment  of  rent;  yet  the 
49  Geo.  S,  c.  121,  s.  19,  has  provided  for  cases  in 
which  leases  are  accq)ted  by  the  assignees;  but  the 
bankrupt  laws  are  entirely  beside  the  present  question, 
for  the  assignees  must  make  an  election,  whether  thej 
will  take  to  the  property  or  not ;  and  it  is  not  necessary 
that  they  should  actually  enter  into  the  possession.  Now 
the  quesdon  here  is,  does  or  does  not  all  the  estata,- 
interest,  and  term,  vest  in  the  defendante  by  assignment  ? 


(a)  2  Vtrn.  275. (A)  Ihid,  374. (c)  7  Term  Ren. 

*}*-— (^)    »   //.  Bl.  433.  5.    C.  (Ill  error.)      4    Term 
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It  certainly  does,  for  immediately)  on  the  execution  of 
a  leasee  an  assignee  may  by  deed  convey  the  whole  of 
his  interest  in  the  estate  to  another :  it  is  true  that  an 
assignee  must  enter  before  h^  caai  maintain  trespass,  but 
he  may  convey  the  wliele.for  t&e  pui^f>09e  of  the  convey- 
ance;  thei'eibrd'  Ue  takes  eilber  the  whole  or  nothing. 
As  to  the  ^tdlfiLge  <;ited  from  Bacorf%  Abridgment  (a), 
it  merely  •^Mblishes  that  by  the  simple  execution  of  a 
lease,  a.tesee  shall  not  be  taken  to  be  in  possession,  un- 
less he  jft)]isent  thereta  When  a  lease-  is  executed,  all 
the  interest  of  the  lessor  passes  to  the  lessee;  and  when 
it  is  accepted  by  the  lessee,  the  whole  of  the  interest  of 
the  former  is  vested  in  the  latter.  If,  by  such  execution 
and  acceptance,  the  interest  of  the  lessor  passes  to  the 
lessee,  so  by  an  acceptance  of  an  assignment,  the  interest 
of  the  lessee  equally  passes  to  his  assignee.  The  aver- 
ment of  actual  entry  being  a  mere  inference  in  law,  and 
not  an  allegation  of  fact,  the  plaintiff  is  most  clearly 
entitled  to  judgment. 


I619. 
Williams 

BOSANQUET. 


The  Judges  todc  time  to  consider ;  and  on  this  day 
LiOrd  Chief  Justice  Dallas  delivered  the  following 
judgmodt : — 

The  question  which  arises  on  this  special  verdict  isy 
whether  under  the  fiu^  stated,  the  defendants  took  all* 
the  estate  and  interest  of  the  original  lessee  by  hisr 
aasignment  of  the  whole  term  of  the  lease,  having  taketi^ 
Mich  assignment  as  a  security  for  the  repayment  of  a 
aum  of  money  lent,  and  the  defendants  never  having 
actually  occupied,  or,  in  fact,  become  possessed.  And 
first,  it  will  be  proper  to  refer  to  the  nature  of  such  an 
estate  as  between  the  lessor  and  the  lessee. 

The  definition  by  LitUeUm  {b)  is,'  '<  Tenant  for  term 
of  years,  is  where  a  man  letteth  lands  or  tenementa 


(0)  Tit.  Leases,  Af. (6)  6.  58.  p.  43.  b. 
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to  another,  for  a  term  of  years  certain,  after  the 
number  of  years  that  is  accorded  between  the  lessor  and 
lessee;  and  when  the  lessee  entereth  by  force  of  the 

1  ease,  then  is  he  tenant  for  years,"  and  the  latter  words 
have  been  relied  on,  as  shewing  that  entry  is  necesaaiy 
to  constitute  a  tenant  for  a  term  of  years,  the  words 
beings  '<  and  when  the  lessee  entereth  by  force  of  the 
lease,  then  is  he  tenant  for  years."  As  connected  with  the 
58th  Section,  the  59th  is  also  to  be  attended  to,  which 
is  in  these  words :  '<  And  it  is  to  be  understood^  that  in  a 
lease  for  years,  by  deed  or  without  deed,  there  needs  no 
livery  of  seisin  to  be  made  to  the  lessee,  but  he  may 
enter  when  he  will  by  force  of  the  same  lease."  In 
Littleton  (a)  this  is  still  further  explained,  and  it  is 
said,  ^*  Also  if  a  man  letteth  land  to  another  for  a  term 
of  years,  albeit  the  lessor  dieth  before  the  lessee  entereth 
into  the  tenements,  yet  he  may  enter  into  the  same 

.  tenements  after  the  death  of  the  lessor,  because  die 
lessee,  by  force  of  the  lease,  hath  right  presently  to  have 
the  tenements  according  to  the  force  of  the  lease;"  and 
<<  the  reasooi"  says  Lord  Coief  *^  is,  because  die  interest 
of  the  term  doth  pass  and  vest  in  the  lessee  b^re  entry, 
and  therefore  the  death  of  the  lessor  cannot  defeat  that 
l^hich  was  vested  before."  But  <<  true  it  is,"  he  adds, 
^  that  for  many  purposes  he  is  not  tenant  for  years,  till  he 
enter :  as  a  release  made  to  him  is  not  good  to  increase 
his  estate  before  entry,  but  he  may  release  the  rent  re- 
served before  entry  in  respect  of  the  privity,  and  the 
lessee  before  entry  hath  an  interest,  intereste  termni^ 
grantable  to  another."  In  Littleton  {b\  tlie  distinc- 
tion is  taken  between  an  interest  in  the  term  and 
actual  possession  of  the  land;  and  it  is  said,  "  If  a  lessor 
rdease  to  the  lessee  all  his  right,  &c.  before  entry,  sach 
release  is  void,  for  that  the  lessee  had  not  the  land,  but 


(fl)  5.  m — (h)  s.  459. 
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only  a  right  to  have  the  same  land  by  force  of  the  lease  ;** 
and  this  is  explained  by  Lord  Coict  in  his  comment,  who 
says,  "  A  release,  which  enures  by  way  of  enlarging  an 
estate,  cannot  work  without  a  possession ;''  but  (taking 
the  distinction  between  the  estate,  the  land,  and  the  in- 
terest in  the  term),  he  adds,  <<  that  a  release  before  entiy 
shall  extinguish  the  rent;"  and  in  further  commenting 
on  the  words  of  Littleian^  that  the  lessee  had  only  a 
right  to  have  the  land  by  force  of  the  lease,  he  sajrs, 
**  this  is  not  to  be  understood  that  he  hath  but  a  naked 
right,  for  then  he  could  not  grant  it  over,  but  seeing 
he  hath  znieresse  termini  before  entry,  he  may  grant 
it  over,  albeit,  for  want  of  an  actual  possession,  he  is 
not  capable  of  a  release  to  enlarge  his  estate/'  And 
so,  by  Lord  HoUj  in  Cook  v.  Harris  (a),  "  The  assignee 
hath  the  estate  in  him  bef(H*e  entry,  though  not  tcr 
bring  trespass,*'  that  being  an  action  founded  on  pos« 
session ;  but  as  between  lessor  and  lessee  with  i*espect 
to  rent,  this  reason  does  not  apply,  for  the  right  to  the 
rent,  and  the  liabtKty  to  pay,  vest  by  the  lease  and  nof 
by  the  occupation. — In  BeUasis  v.  Burbriche  (ft)  it  is  laid 
down,  that  in  debt  for  rent  upon  ft  lease  at  will,  the  plain^ 
tiff  must  shew  an  occupation,  for  the  rent  is  only  due  in 
respect  thereof,  and,  therefore,  it  must  appear  to  th^ 
Court  when  the  lessee  entered  and  how  long  he  oc- 
cupied ;  but  in  debt  for  rent  cm  a  lease  for  years,  the 
plaindff  need  not  set  forth  any  entry  or  occupation ; 
for,^  though  the  defendant  neither  enters  nor  occupies, 
he  must  pay  the  rent,  it  being  due  by  the  lease  or  con« 
tract,  and  not  by  the  occupation.  The  same  case  is  re^ 
ported  in  another  book  (c),  and  as  concerns  the  present 
point,  is  in  these  terms.  ^*  In  cases  of  leases  for  years,  th6 
rent  becomes  due  by  the  lease  and  not  from  the  entry  ^ 
and  there  is  no  need  to  aver  occupation,  because  the 
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1 8 19.         lessee  is  liable  to  pay  the  rent  whether  he  occupy  or  not ; 
^"^^  but  in  cases  of  leases  at  will,  occupation  must  be  averred. 

Williams  ^^  doctrine  in  Coke  Littleknij  and  the  cases  to  which 
DosAVQUBT.  I  have  already  referred,  are  in  point  to  shew,  that  actual 
possession  is  not  necessary  to  render  the  lessee  liable 
under  a  lease  to  payment  of  rent;  and  this  leads  to  the 
question,  whether  there  be  any  difference  in  this  Tesp&cX 
between  the  lessee  and  his  assignee^  or,  as  in  this 
case^  between  an  assignee  taking  an  assignment  by 
way  of  security  for  a  debt,  or  taking  it  absolutely. 
And,  first,  in  the  case  of  an  absolute  assignment,  it 
seems  difficult,  on  principle,  to  understand  on  what  the 
distinction  can  rest ;  for,  if,  by  assignment,  the  lessee  may 
grant  to  another  all  his  interest  in  the  term,  and  by  ac- 
ceptance of  such  assignment,  the  assignee  take  all  the 
interest  which  the  assignor  had  in  the  premises;  and  if 
the  assignor  were  liable  before  entry,  or  without  entry, 
to  which  the  authorities  fully  go,  it  seems  necessarily  to 
follow  that  the  assignee  of  the  lessee  is  liable  in  the 
same  way.  But  the  form  of  the  declaration  in  such 
actions  has  been  resorted  to,  and  the  allegations  of 
entry  and  possession,  if  is  said,  are  to  be  taken  as 
allegations  of  &ct,  not  as  conclusions  of  law,  and,  there^ 
fiire^  shewing  entry  and  possession  to  be  necessaiy. 
That  those  allegations  may  be  matter  of  fiict,  or  of  law, 
and  that  this  will  depend  upon  the  nature  of  the  sutgect, 
is  not  to  be  denied ;  but  the  question  is,  how  are  they  to 
be  taken  in  cases  like  the  present  If  this  question  were 
altogether  new,  they  would  constitute  all^ations  of  fact 
with  those  who  think  entry  necessary ;— of  law,  with  those 
who  think  possession  the  legal  effect  of  the  assignment; 
so  that  it  would  still  come  round  to  the  general  question, 
whether  actual  entry  and  possession  be  necessaiy.  But 
to  say  that  they  are  necessary,  because  such  is  the  form 
of  the  declaration,  is,  in  eflfect,  to  beg  the  question,  as  the 
argument  turns  in  a  circle,  when  it  is  said,  entiy  and 
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pofisession  are  necessary,  because  the  declaration  so 
alleles, — and  because  they  are  necessary,  the  declaration 
does  so  allege.  In  Cook  v.  Harris^  which  was  an  action 
of  debt  for  rent  against  the  assignee  of  a  term,  the  de- 
claration contained  no  averment  of  entry  and  possession ; 
and  Lord  HoU  there  Raid,  ^*  That  the  ancient  method 
of  pleading  assignments  was,  virhUe  cujus  the  assignee 
entered  and  was  poissessed,  but  that  this  method  was  now 
disused,  for  the  assignee  had  the  estate  in  him  before 
entry.  But  in  Baton  v.  Jaques^  this  is  denied  by  Mr. 
Justice  Btitter^  who  says.  Lord  Holt  is  mistaken,  for  that 
he  (Mr.  Justice  Bidler)  had  looked  into  the  precedents, 
and  found  that  they  always  alleged  mrtute  cujus  the  as* 
signee  entered  and  was  possessed.  Be  it,  therefore,  that 
in  this  respect  Lord  Hoft  was  mistaken,  though  the  de« 
claration  in  the  case  before  him  contained  no  such  aver- 
ment, either  as  to  the  original  lessee^  or  the  assignee  of 
the  lessee;  still  Lord  Holt'9  authority  in  point  of  opinion 
remains  precisely  the  same,  namely,  that  such  averment 
is  not  necessary,  being  only  what  the  law  would  imply, 
opposed  certainly  by  that  of  Mr.  Justice  BuUer;  and 
admitting  Mr.  Justice  Buller  to  have  been  right  as  to 
the  fact,  that  all  declarations,  before  and  since  that  parti- 
cular case,  contained  and  still  corilain  this  allegation,  it 
would  equally  leave  the  question  unsettled,  of  which 
description  the  allegation  is  to  be  considered,  whether 
as  matter  of  fact  or  matter  of  law.  No  case  has  been 
cited  in  which  these  words  have  been  traversed,  and 
such  traverse  has  been  held  good ;  on  the  contrary,  it 
will  immediately  be  seen  the  only  decided  case  is  the 
other  way.  That  is  the  case  of  WaUcerv.  Beeves  {a% 
which  was  covenant  for  rent  reserved  upon  a  lease^ 
by  an  assignee  of  the  reversion,  against  an  assignee  of 
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1819.         the  original  lessee.    The  defendant  pleaded  two  differeat 
Williams     pl®*^     Th®  ^^^  ^^  demurred  to.     In  the  second,  he 
V.  stated,  that  before  the  rent  in  question  became  due,  he 

BosANQUET.  assigned  all  the  estate,  title,  interest,  and  term  of  years, 
which  he  then  had  to  come  in  the  premises,  to  one 
Miggs :  by  virtue  of  which  assignment  Riggs  entered,  and 
was,  and  still  is  possessed  thereof,  &c  To  this  plea  the 
plaintiff  replied,  that,  at  and  after  the  time  when  the 
rent  in  question  became  due,  the  defendant  remained 
and  continued  in  possession  of  the  premises,  without 
this,  that  the  said  Riggs^  at  any  time  before  the  rent 
became  due  and  in  arrear,  entered  into  the  premises, 
and  was  possessed  thereof.  The  defendant  demurred  to 
this  replication,  and  shewed  for  cause,  that  the  plaintiff 
had  therein  traversed,  and  attempted  to  put  in  issue 
matter  of  law  only,  and  not  any  matter  traversable  or 
issuable.  The  Court,  after  argument,  took  time  to  con- 
sider; and  Lord  Mansfield  in  delivering  their  opmion 
said,  <<  That  they  did  not  enter  into  the  merits  of  the 
first  plea,  for  that  they  were  unanimous  in  thinking  that 
the  replication  to  the  second  was  not  good,  unless  it  had 
gone  farther,  and  charged  the  second  assignment  to 
have  been  fraudulent;  that  by  the  assignment,  the 
title  and  possessory  right  passed,  and  the  assignee  be- 
came possessed  in  law;"  and  his  Lordship  added,  <<that 
that  case  was  by  no  means  like  Eaton  v.  JaqueSf  for  the 
assignment  there  being  a  mortgage  from  the  nature  of 
the  transaction,  it  was  not  an  assignment  to  that  purpose, 
it  was  a  mere  security  till  the  mortgagee  caUed  for  his 
money;  the  mortgagor  was  to  be  left  in  possession,  and 
to  pay  the  interest,  and  it  was  not  understood  by  either 
of  the  parties  that  the  mortgagee  should  be  liable  for  the 
r^it"  lakiB^  it,  then,  that  the  assignee  is,  after  ac- 
ceptance of  the  assignment,  liable  without  entry  and 
possession,    Eaton  v.  Jaques  will  stand  on  its  own  pecu- 
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liar  ground,  which  is,  that  an  assignment  of  a  lease, 
taken  by  way  of  pledge  or  security,  differs  in  this  re- 
Bpect  from  an  absolute  assignment;  so  that  entry  and  pos* 
session  are  necessary  to  make  the  assignee  in  the  former 
case  liable.     On  the  other  hand,  three  cases  in  Equity 
have  been  cited  precisely  similar  to  the  present.    In  the 
case  of  Spartes  v.  Smith  (a),  the  Court  of  Chancery  re- 
fused, on  bill,  to  compel  an  assignee  of  a  term  on  mort- 
gage  to  discover  his  assignment;    the  object  of  the 
lessor  in  requiring  it,  being,  to  make  the  assignee  liable 
to  the  covenants  of  the  mortgagor,  although  he  had  not 
taken  actual  possession  of  the  premises ;  and  the  Court 
there  said,  it  was  the  mortgagee's  folly  to  take  an  assign- 
ment of  the  whole  term,  whereby  to  subject  himself  to 
the  covenants  in  the  original  lease,  and  not  to  take  a 
derivative  lease  of  all  the  term,  but  a  month,  week,  or 
a  day,  as  he  might  have  done;  yet,   inasmuch,  as  he 
wail  (Mily  mortgagee,  who  never  was  in  possesnou,  they 
would  not  assist  the  plaintiff  to  charge  him,  but  left  him 
to  recover  at  law  as  well  as  he  could.     In  Pilkington  v. 
Shatter  (i),  where  <£lOO  were  lent  by  way  of  mortgage 
upon  an  assignment  of  a  building  lease,  and  the  mort- 
gagee never  entered  nor  took  possession,  but  lost  the 
money  lent,  the  defendant  in  Equity  having  recovered 
against  the  mortgagee,  as  assignee,  the  rent  reserved  on 
the  lease,  the  bill  was,  to  be  relieved  against  the  recovery 
at  Law;  and  the  Court  dismissed  it,  saying,  the  mortgagee 
was  ill  advised  to  take  an  assignment  of  the  whole  term. 
In  both  these  cases,  the  principle  of  Law,  that  an  assignee 
of  a  whole  term  is  subject  to  the  covenants  contained  in 
an  original  lease,  is  fully  admitted.     The  different  event 
of  the  applications  arose,  therefore,  from  the  parties 
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I819.         having  changed  sides  on  the  applications  to  the  Court. 

\0^>r»^  j^^  ^1^^  ^^^^  ZfCicos  V.  Ccmtrford  (a),  was  a  ImU  filed 

9.  by  executors  of  the  lessor  against  the  depositary  of  a 

Bos  AKQUST.  lease  to  secure  a  debt,  fi)r  specific  performance  of  a  cove- 
nant in  the  lease  to  rebuild  houses.  In  that  case  Lord 
Thwrkm  said,  *<  it  was  no  matter  whether  the  defendant 
took  the  lease  as  a  pledge  or  as  a  purchase,  he  could 
not  take  the  estate  without  taking  the  burthen  (i)." 
The  case  of  Eaton  v.  Jaques  stands  then  as  a  single 
case^  opposed  as  I  have  stated;  but  if  there  were  no 
authority  against  it,  is  it  upon  principle  to  be  supported? 
The  assignment  of  a  lease  for  the  whole  term,  whether 
absolute^  or  subject  to  a  proviso  for  re-assignment  in  s 
certain  event,  is,  as  far  as  conoems  the  interest,  to  be 
transferred  precisely  the  same;  and  the  assignment, 
as  in  the  present  case,  is  of  all  the  right,  title,  and 
interest  of  the  assignor,  in  the  lease.  So  completely  does 
the  interest  pass  from  the  one  and  vest  in  the  other,  that 
there  is  a  covenant  to  re-assign  when  the  money  shall  be 
repaid. — The  whole  interest  is  therefore  assigned,  and 
the  whole  is  to  be  r&-assigned.  It  vests  then  abscdutely, 
till  such  re-assignment,  in  ihe  party  who  is  to  re-ass^ 
and  is  not  less  absolute,  because^  by  agreement  between 
the  immediate  parties,  to  which  the  lessor  is  no  party, 
the  assignor  may  in  an  event,  which  nmy  or  may  not 
happen,  entide  himself  to  a  re-conveyance,  such  as  by  the 
monqr  being  repaid  in  the  intermediate  time;  till  such 
re-assignment,  the  assignee  stands  in  the  situation  of  the 
assignor,  and  is,  as  against  the  lessor,  subject  to  all  the 
liabilities  created  by  the  lease;  and  if  the  one  were  liable 
withoutentryandpossession,  the  other  is  equally  so;  and 
that  the  former  would  be  liable,  has  I  conceive  beoi  fully 
shewn.  But  in  this  case,  as  it  seems  to  me,  there  can  be 
no  doubt  whatever ;  for  here  the  special  verdict  finds  that 

(a)  Pooetf,  80.P— (i)  1  Vei.  Jun.  235. 
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the  money  was  not  paid  on  or  before  the  day,  when,  if 
not  paid,  the  aitsignment  was  to  become  absolute :  it  did 
therefore  become  absolute,  so  that  this  is  strictly  the 
case  of  an  absolute  assignment,  and  subject,  therefore, 
to  all  the  rules  which  afiect  it  as  such.  It  has  been 
further  said,  that  there  is  no  privity  of  estate^  because 
possession  was  not  taken,  nor  privity  of  contract,  in 
respect  of  which,  the  original  lessee  would  be  liable 
without  possession.  But  it  is  not  so^  for  there  is  a 
privity  t^  estate^  if  l^gal  possession,  that  is,  aecept* 
ance  of  the  thing  assigned  by  acceptance  of  the  a»» 
signment,  be  equivalent  to  actual  entry,  which  it  is,  if 
there  be  any  justice  in  the  observations  already  made; 
and  even  as  to  privity  of  contract,  there  is  such  privity 
also,  for  the  contract  of  the  lessor  is  with  the  lessee  and 
his  assigns,  and  the  defendants  here  are  the  assignees  of 
the  lessee:  it  is  therefore  a  contract  between  the  lessor 
and  the  assignees,  that  is,  in  this  case,  between  the  plain- 
tiff and  the  defendants.  The  cases  of  bankruptcy  have 
been  alluded  to,  but  th^  stand  on  a  different  ground. 
In  the  case  of  actual  acceptance,  assignees  would  of 
course  be  liable,  and  they  may  accept  without  entry; 
but  the  assignment  is  not  compulsory  on  them  to  take; 
if  they  do  not  take,  they  will  not  be  liable,  notwith- 
standing the  assignment ;  but  if  they  elect  to  take,  then  it 
is  their  taking,  yet  they  do  not  become  liable  as  assignees 
by  the  mere  assignment  alone.  To  thecasesof  Westerdell  v. 
Dale{a)j  and  Sione  v.  Evans  (6),  it  will  be  suffici^t  merely 
to  refer,  as  shewing  the  disapprobation  which  Lord 
ICent/an  certainly  felt  and  expressed  of  the  decision  in 
Eaton  y.Jaques;  andtothisitishardly  necessary  to  add, 
what  is  well  known,  that  it  did  not  meet  with  the  appro- 
bation of  the  profession  at  large  at  the  time.   Still  remain- 

(a)  7  Term  Rep.  30(5 {f»)  WoodfaiVt  Landlord  and-  Te- 
nant j  5th  edit.  82. 
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ingi  however,  as  an  authority,  though  a  single  authority; 
—when  the  present  case  came  before  this  Court  cm  de- 
murrer, it  was  directed  by  the  late  Chief  Justice  to  be 
turned  into  a  special  verdict,  that  we  might  have  it  argued 
before  all  the  Judges  to  collect  their  opinions  on  the  point; 
this  has  accordingly  been  done,  and  we  have  authority 
to  say,  that  in  the  opinion  of  a  great  majority,  Eaton  v. 
Jaques  is  not  to  be  considered  as  having  been  righdy 
decided.  This  case  being  therefore  removed  out  of  the 
way,  and  the  Law  being  otherwise  clear,  the  consequence 
is,  that  the  plaintiff  is  entided  to  judgment 

My  Brother  Richardson  not  having  been  present  at 
the  argument,  declines  giving  any  opinion. 

Judgment  for  the  plaintiff. 


Monday, 
May  24. 


Dalbt  v.  Hirst. 


An  usage  for 

tenant  ofa  farm  ^^ed  three  special  counts ;  the  first  of  which  stated,  that 


This  was  an  action  of  assumpsit :  the  declaration  oon- 


on  the  Sd  of  May,  1800,  the  plaintiff  became  and  was 
tenant  to  one  Samuel  Elam^  of  a  certain  farm,  contaio- 
ing  40  acres  of  land,  situate  in  the  parish  of  Bradford^ 
in  the  county  of  York^  the  reversion  of  the  said  farm 
belongmg  to  the  said  Samuel  Elam ;  and  that  the  plaintiff 


in  a  particular 
distnct,  to  be- 
stow his  work, 
labour,  and  ex- 
pense in  ma- 
nuring, tilling, 
fallowing,  and 
sowing  accord- 
ing to  the  course  of  husbandry,  and  for  the  landlord  to  pay  him  a  reasonable 
compensation  in  respect  thereof,  is  a  valid  and  reasonable  usage.  A  declara- 
tion m  assumpsit  stated,  that  the  plaintiff  had  sowed  divers,  to  wit,  ten  acres 
of  land  with  wheat,  and  divers,  to  wit,  twenty  other  acres  of  land  with  clover 
and  seeds,  and  that  he  had  manured  divers,  to  nit,  ten  acres  of  meadow  land. 
-^Held:  that  in  effect  this  was  an  averment,  that  part  of  the  lands  was  arable 
and  part  meadow  \vLfi^,—Heid :  also,  that  the  word  tenant  being  used  gene- 
rally in  such  declaration,  applies  only  to  persons  occupying  farms,  as  hus- 
bandry tenants  in  the  ordinary  sense,  and  not  to  tenants  for  lives  or  in  tail. 
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continued  tenant  thereof  until  the  1st  oi  January ^  1807y 
on  which  day  the  reversion  came  to,  and  vested  in  one 
Joseph  Hirstj  by  assignment  thereof,  whereon  the  plain- 
tiff became  tenant  of  the  said  farm  to  the  said  Joseph 
Hirsij  and  so  continued  until  the  1st  of  December, 
1816,  when  Joseph  Hirst  died,  whereupon  the  reversion 
vested  in  the  defendant,  then  being  the  son  of  the  said 
Joseph  Hirst,  and  that  the  plaintiff  became  tenant  of  the 
fiurm  to  the  defendant;  that  according  to  the  due  course 
of  husbandry,  used  and  approved  of  in  the  country 
where  the  premises  lay,  the  tenant  of  every  farm,  con- 
taining arable,  and  meadow  lands,  not  being  restricted 
from  so  doing  by  any  special  agreement,  had  been  used 
and  accustomed,  from  time  to  time  during  his  tenancy, 
to  bestow  his  work  and  labour,  care,  diligence,  and 
expense  in  and  about  the  manuring,  tilling,  fidlowing, 
and  sowing,  that  is  to  say,  with  corn,  clover,  and  seeds, 
all  such  lands  of  his  farm  as,  in  the  due  course  of  hus- 
bandry used  and  approved  of,  required  to  be  manured, 
tilled,  fallowed,  and  sown,  as  aforesaid,  and  hath  been 
used  and  accustomed,  at  his  own  expense,  to  find  and 
provide  all  materials  and  necessary  things  used  and  ap- 
plied in  and  about  such  manuring,  tilling,  fallowing,  and 
sowing;  and  in  case  the  tenant  of  such  farm  had  quitted 
the  same  without  having  received  the  benefit  of  such 
manuring,  tilling,  fallowing,  and  sowing,  as  aforesaid, 
according  to  the  due  course  of  husbandry  in  respect  of 
such  tenancy,  and  had  not  received  upon  his  entry  on 
such  farm  an  equivalent  benefit  without  paying  for  the 
same,  the  landlord  of  such  farm  had,  during  all  the  time 
aforesaid,  been  used  and  accustomed  (unless  exempted 
therefrom  by  any  special  argeement)  to  make  such 
tenant,  as  aforesaid,  (he  having  used  and  cultivated  the 
farm  according  to  the  due  course  of  husbandry)  a  rea- 
sonable compensation   in  respect  of  such  manuring, 
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J8i9.  tilling,  fallowing,  and  sowing,  as  aforesaid,  of  which 

1^"^^  such  tenant,  at  the  time  he  so  quitted  such  farm,  had  not 

r.  according  to  the  due  course  of  husbandry  in  respect  of 

Hirst*         gudi  tenancy  received  the  benefit*     The  plaintiff  then 
averred,  that  he  continued  to  be^  and  was,  tenant  to  the 
defendant  of  the  land  of  the  farm  until  the  2d  of  JRr- 
bruaty,  1818,  and  of  the  buildings  thereof,  with  the  appur- 
tenances, until  the  1st  of  May^  in  that  year,  on  which  last 
mentioned  day  he  quitted  and  delivered  up  possession  of 
the  land  and  buildings  of  the  farm  respectivdy  to  the 
defendant;  and  that  during  his  tenancy,  the  plaintiff  not 
being  restricted  from  so  doing  by  any  special  agreement, 
did  bestow  his  work  and  labour,  care^  diligence,  and  ex- 
pense in  the  manuring,  tilling,  and  fallowing  divo^  to 
wit,  ten  acres  of  the  said  land,  and  in  tilling  and  sowing 
with  wheat  divers,  to  wit,  ten  other  acres  of  the  said  land ; 
and  in  sowing  with  clover  divers,  to  wit,  ten  other  acres 
of  the  said  land ;  and  in  sowing  with  seeds  divers^  to 
wit,  ten  other  acres  of  the  said  land;  and  in  manuring 
divers,  to  wit,  ten  acres  of  the  said  meadow  land;  the 
said  portions  of  land,  in  the  due  course  of  husbandry 
there  used  and  approved  of,  requiring  req)ectively  to  be 
so  manured  and  tilled,  fallowed,  and  sown,  as  aforesaid. 
And  the  plaintiff  farther  said,  that  at  the  time  he  so 
quitted  the  farm,  he  had  not  received  the  benefit  of 
such  manuring,   tilling  fallowing,  and  sowing,  so  by 
him  made  according  to  the  due  course  of  husbandry 
in  respect  of  such  tenancy ;  tliat  he,  upon  entering  on 
the  said  farm,  did  not  receive  any  equivalent  benefit, 
and  that,  during  his  tenancy  thereof,  he  cultivated  the 
same  according  to  the  course  of  good  husbandry  in  re- 
spect of  such  tenancy  (of  all  which  premises  the  de- 
fendant had  notice);  and  thereupon,  in  consideration  of 
the  premises,  he  the  defendant  not  being  exempt  thore- 
firom  by  any  special  agreement,  undertook  and  promised 
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the  said  plaindflf^  to  make  to  him  Buch  reasonable  com-  1819. 

pensation,  as  aforesaid,  in  respect  of  such  manuring,         dTlby 
tilling^  fallowing,  and  sowing,  of  which  the  plaintiff  at  v. 

the  time  he  had  quitted  the  said  farm,  had  not,  accord-  Hirst. 
ing  to  the  due  course  of  husbandry,  in  respect  of  the 
tenancy,  received  the  benefit;  and  the  plaintiff  averred, 
that  a  reasonable  compensation  in  respect  of  such  ma- 
nuring, tilling,  following,  and  sowing,  of  which  the 
plaintiff,  at  the  time  he  so  quitted  the  said^  &rm,  had 
not,  according  to  the  due  course  of  husbandry,  in  re- 
spect of  the  said  tenancy,  received  the  benefit,  amount- 
ing to  £900y  whereof  the  defendant  had  notice,  and 
according  to  the  said  promise  and  undertaking  in  that 
bdialf  made^  became  liable  to  pay  the  plaintiff  the  said* 
sum  of  money,  when  the  defendant  should  be  thereunto 
afterwards  requested. 

Tlie  second  count  stated,  that  in  consideration  that 
the  plaintiff  had  manured,  tilled,  fallowed,  and  converted 
five  acres  of  the  land  into  grass  land,  and  had  left  ma- 
nure made  on  die  land,  and  unspread  thereon,  at  the 
time  he  quitted  the  &rm,  and  had  sown  twenty  acres 
with  wheat  and  clover,  which  in  the  due  course  of  hus- 
bandry required  to  be  manured,  tilled,  fallowed,  and 
sown,  and  left  the  wheat,  clover,  and  seeds  growing 
thereon  for  the  use  or  benefit  of  the  defendant,  he  the 
defendant  promised  to  pay  the  plaintiff  so  much  as  he 
therefore  reasonaUy  deserved  to  have  fbr  so  doirig,  when 
he  thedefendant  should  be  thereunto  afterwards  requested. 

The  third  count  stated,  that  the  plaintiff  having  ex- 
pended divers  large  sums  of  money,  and  bestowed  his 
work  and  labour  by  himself  and  his  servants,  in  ma- 
nuring, tilling,  fallowing,  ploughing,  harrowing,  and 
sowing  the  said  farm ;  and  being  also  possessed  of  large 
quantities  of  mapure  on  the  farm ;  that  the  defendant, 
in  consideration  of  the  premises,  and  also  in  considera- 
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iSig.  tion  that  the  plaintiff  would  relinquish  and  give  up  the 

j^*'*^  farm  on  a  certain  day  therein  mentioned,  and  the  bene- 

V.  fit  of  his  work  and  labour,  and  would  leave  the  manure 

Hirst.        thereon  for  the  use  of  the  defendant;  the  defendant  pro- 
mised to  pay  the  plaintiff  so  much  money  as  one  Edward 
WiUy  and  one  George  Armitage  should  ascertain  and 
determine  to  be  a  due  and  proper  sum  of  money  for  the 
same :  the  plaintiff  then  averred,  that  he  relinquished  the  . 
premises,  and  the  benefit  of  his  work  and  labour,  and  left 
the  manure  for  the  defendant;  and  that  Wilby  and  Armi" 
tage  afterwards,  in  pursuance  of  the  reference,  ascertained 
and  determined  that  the  defendant  should  pay  to  the  plain- 
tiff ^140.  145.  2d.    To  these  special  counts  were  added 
counts  for  work,  labour,  and  materials  found;  for  work 
and  labour  generally,  for  crops  of  corn,  turnips,  and 
clover,  and  divers  fidlows,  and  large  quantities  of  tillagei 
and  also  large  quantities  of  manure,  goods  bargained  and 
sold  by  plaintiff  to  defendant,  and  the  usual  money  counts. 
— The  defendant  pleaded  nou'-assumpsit^  and  paid  i'SO 
into  Court  on  all  the  common  counts  of  the  declaration. 
At  the  trial  of  the  cause  before  Lord  Chief  Baron 
Richards^  at  the  last  assizes  at  York^  the  plaintifi^  in  order 
to  support  the  custom  and  real  usage  of  the  Country,  as 
stated  in  the  first  count  of  the  declaration,  and  on  which 
alone  evidence  was  adduced  as  to  that  point,  called  seve- 
ral witnesses,  who  swore,  in  substance,  that  the  usage  was 
for  the  landlord  to  make  a  reasonable  compensation  to 
the  outgoing  tenant,  in  case  he  had  not  obtained  an 
.  equivalent  for  the  improvements  in  tilling  and  sowing 
the  farm,  as  well  as  for  the  manure  left  in  it  at  the  time 
of  his  quitting  the  same.     The  first  stated,  that  it  was 
the  custom  to  allow  the  outgoing  tenant  for  the  tillage 
.that  was  left  on  the  farm ;  but  he  did  not  know  whether 
it  was  to  be  allowed  by  the  landlord  or  the  incoming 
tenant.    The  second  said,  that  it  was  the  custom  to 
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have  two  valuers  appointed,  v^ho  were  to  make  a  valua-  18 19. 

tion  between  the  landlord  and  the  outgoing  tenant  at  the         iiT^^ 
time  he  quitted  the  farm ;  and  if  the  tenant  had  been  v. 

guilty  of  dilapidations,  the  landlord  received  an  equiva-  Hir^st. 
lent;  and  if  the  tenant  was  entitled  to  any  thing,  they 
were  to  ascertain  what  was  due  to  him  from  the  land- 
lord; and  that  seeds  and  mandre  were  valued  for  the 
tenant  in  case  any  were  left  by  him  on  the  &rm.  A 
third  swore,  that  the  custom  was  for  a  tenant  to  go  off 
in  the  same  state  in  which  he  entered  on  the  farm,  and 
what  was  valued  to  him  at  coming  in,  was  re-valued  at 
his  going  off,  and  that  in  general  there  was  no  allowance 
for  manure  laid  on  the  meadow  lands,  though  sometimes 
there  was.  A  fourth  said,  that  the  usage  was  to  value 
lime  and  improvements  only. — For  the  defendant,  it  was 
attempted  to  bd  proved  that  there  was  no  such  custom, 
that  there  had  been  a  practice  of  valuing,  but  that  it  was 
always  done  by  agreement,  though  it  could  not  be  sworn 
that  such  a  custom  had  not  existed  without  an  agree- 
ment. It  appeared  that  the  valuation  of  <£140.  145.  2d. 
far  the  plaintifl^  as  stated  in  the  third  count  of  the  de- 
claration, was  made  for  tillage  and  half  tillage,  wheat, 
seeds,  and  grass  sown,  and  manure  left  on  the  premises. 
For  the  defendant  it  was  objected,— First,  that  the  custom 
as  laid  in  the  declaration  was  not  proved,  nor  was  it 
averred  or  stated  to  be  a  reasonable  custom.  Secondly, 
that  the  custom  was  bad,  as  it  did  not  appear  to  have 
existed  from  time  immemorial ;  that  it  was  unreasonable, 
as  it  stated  that  the  tenant  of  eveiy  farm,  containing 
arable  and  meadow  lands,  was  entitled  to  a  compensation ; 
that  thb  might,  therefore,  apply  to  others  than  tenants 
for  years,  and  was  uncertain.  Thirdly,  that  the  declara- 
tion was  substantially  bad,  as  the  custom  stated  is  <<  for 
every  tenant  of  any  farm,  containing  arable  and  meadow 
lands;*'  and  it  was  not  averred,  that  the  plaintiff's  &rm 
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181 9.  contained  arable  lands,  nor  that  he  tilled  all  such  lands 

as  were  required  to  be  tilled,  but  only  that  be  tilled 
some.  It  was  also  alleged  in  the  declaration,  that  the 
Hirst.  tenant  might  receive  an  equivalent  for  manuring,  &c. 
those  lands  which  required  to  be  manured ;  and  no  evi- 
dence was  adduced  to  shew  that  the  lands  in  question 
required  manure,  neither  was  it  proved  what  expenses 
the  plaintiff  had  incurred,  nor  what  benefit  he  had  re- 
ceived when  he  took  possessioa  of  the  farm.  The  Lord 
Chief  BaroiH  however,  was  of  opinion,  that  in  point 
of  strictness,  this  was  an  usage  of  the  country  and  not  a 
custom,  and  that  such  usage  was  not  unreasonable,  and 
left  it  to  the  Juiy  to  determine^  Aether  the  compeasatiofl 
daimed  by  the  plaintiff  was  usual.  His  LordAip  dso 
thought,  that  the  usage,  as  laid  in  the  declaration,  had 
been  fully  proved.  They  accordingly  found  a  verdict 
for  the  plaint]£^  danuiges  ^128.  l&s. 

Mr,  Serjt  Cross,  on  a  former  day  in  this  term,  had 
obtained  a  rule  nisij  that  the  judgment  in  dus  case  might 
be  arrested,  or  the  verdict  set  aside  and  a  new  trial 
grmted,  or  the  damages  be  reduced  to  the  mattms  and 
particulars  which  formed  the  subject  of  the  first  cmmt 
of  the  declaration.  By  these  particulars,  the  plaintiff 
claimed  the  sum  of  <£l3.  Is.  for  a  quantity  of  numure 
left  in  a  heap  on  the  fiurm ;  £22.  lOs.  for  grass  land 
which  the  plaintiff  had  not  entered  upon,  and  a  quantity 
of  manure  in  the  yard  amounting  in  value  to  £25. 

Mr.  Seijt  Hullock  subsequently  shewed  came;Jlrsi, 
as  to  the  arrest  of  judgment: — ^two  (4>jeotkms  have  been 
raised  for  the  defendant,  namely ^  that  the  form  of  the  first 
count  of  the  declaration  was  bad ;  and  that  the  custom  as 
laid  in  that  count  was  unreasonable  and  unc^tain.  As  to 
the  first  objection ;  it  has  been  said,  that  Aat  count  did  not 
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cQntpin  an  averment,  that  the  farm  consisted  of  arable 
and  meadow  hind,  and  as  it  waa  proved  to  have  con» 
ttftted  of  both  it  was  defective;  and  the  second  objection,* 
as  to  the  structure  of  that  count  was,  that  the  plaintiff 
bad  not  averred,  that  he  had  tilled  all  lands  requiring 
to  be  tilled,  but  only  some  of  them.  But  the  count 
itsdf  contains  sufficient  answers  to  these  objections; 
if  not,  the  cnnission  or  defect  must  be  cured  by  verdict. 
The  plaintiff  avers  in  that  count,  the  sowing  with  wheat 
of  a  certain  number  of  acres  of  land.  When  the  wheat 
was  sown  the  land  must  have  been  arable;  so  when  the 
clover  and  seeds  were  sown,  the  lands  on  which  they 
were  sown  must  have  been  also  arable.  The  plaindff 
also  averred,  that  he  manured  a  certain  number  of  acres 
of  meadow  land,  lliese  averments  clearly  shew  that  the 
ferm  consisted  of  both  arable  and  meadow  land,  for  the 
allegation  is  distinct  as  to  the  manuring  of  meadow 
land^  As  to  the  objection,  that  it  is  not  averred,  thdt 
all  the  landis  which  required  tilling  had  been  tileld ;  it 
is  alleged,  that  the  **  portion  of  lands,  manured,  tilled, 
and  sown  in  due  course  of  husbandry  there  used  and 
q^proved  of,  requiring  respectively  to  be  so  manured, 
tilled,  fellowed,  and  sown,  as  aforesaid.^'  These  land% 
therefore,  were  only  necessary  to  be  tilled  according  to 
the  due  course  of  husbandry  at  that  time.  If  all  the 
lands  which  ought  to  have  been  tilled  were  not  so,  the 
defendant  should  have  given  it  in  evidence.  But  even 
if  the  first  count  be  defective,  on.  the  objections  raised 
to  it,  still  such  defect  is  cured  by  verdict.  Spieres  v.  ^ 
Parker  (a),  Rushton  v.  AtpinaU  (i),  Collins  v.  Gibbs  (c). 
Skinner  v.  Gunton  (d).    It  has  been  ferther  insisted  for 


(fl)  1  Term  Rep.  145,  per  Buller,  J. (6)  2  Doug,  683, 

per  Mansfieid,  C.  J. (c)  2  Burr.  699^ (</)   I  IVms. 

Sound,  228.  n.  1 .  N,  B,  All  the  case*  wherein  dcftcU  have  been 
held  to  be- cured  hy  verdict^  are  collected  in  Stennel  v.  Stagg^ 
1  Wm9.  Sound.  228.  it.  1. 
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the  defendant,  that  even  if  the  first  count  be  good  in 
point  of  form,  dtiil  that  the  custom  as  laid  in  that  count 
was  unreasonable  and  uncertain,  and  therefore  bad  in 
point  of  law :  but  it  was  not  laid  in  the  declaration  as 
a  legal  custom,  nor  was  it  intended  so  to  be,  for  it  is 
merely  stated  to  be  a  common  usage  in  the  ndgfaboar* 
hood.  In  Legh  v.  Hemitt  (a),  where  an  objection  similar 
to  the  present  was  raised.  Lord  Ellenborcugh  said  (i), 
<'  The  Jury  have  found  a  verdict  for  the  defendant,  under 
an  impression,  that  the  words  in  the  declaration,  *  accord- 
hig  to  the  custom  of  the  country,'  required  a  more  strict 
and  specific  proof  in  respect  of  the  relative  quantity 
of  land  allowed  to  be  annually  in  tillage  than  I  think 
they  demanded.  The  words  are^  that  the  defendant 
promised  to  '  use  and  occupy  the  premises  in  a  good  and 
husbaodlike  manner,  according  to  the  custom  of  die 
country  where  the  said  premises  lia'  By  which  I  un- 
derstand the  parties  to  have  meant  no  more  than  this,  that 
the  tenant  should  conform  to  the  prevalent  usage  of  the 
country  where  the  lands  lie.  From  the  subject  matter 
of  the  contract,  it  is  evident  that  the  word  eustam^  as 
here  used,  cannot  mean  a  custom  in  the  strict  legal 
signification  of  the  word :  for  that  must  be  taken  with 
reference  to  some  defined  limit  or  space,  which  is 
essential  to  every  cmtom  properly  so  called.  But  no 
particular  place  is  here  assigned  to  it;  nor  is  it  capable 
here  of  being  so  applied.  What  shall  be  considered  in 
forming  as  a  good  and  husbandlike  manner^  must  vary 
exceedingly  according  to  soil,  dimate,  and  situation; 
and,  therefore,  the  custom  of  the  country^  with  r&> 
ferenoe  to  good  husbandry,  must  be  applied  to  the  ap- 
proved habits  of  husbandry  in  the  neighbourhood  under 
circumstances  of  the  like  nature."  The  language  of  Mr. 
Justice  Le  Blanc  in  that  case  is  equally  strong,  and 

(a)  4  East,  154. [b)  Ibid.  159. 
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coupled  with  Lord  EUenborough%  is  a  sufficient  answer  18 19- 

to  the  objection,  as  to  the  custom's  not  being  laid  in         n'Tlv 

the  declaration  as  a  custom  from  time  immemorial.    All  v. 

customs  of  husbandry  are  founded  on  the  same  prin-         Hirst. 

ciples  as  the  present,  namely^  the  existing  and  prevalent 

usage  of  the  country  where  the  farm  may  be  situate. 

But  it  has  been  said  that  this  custom  is  unreasonable : 

on  the  contrary,  it  is  extremely  beneficial  both  to  the 

landlord  and  to  the  tenant ;  it  induces  the  latter,  when 

he  is  about  to  quit  his  farm,  to  till  it  in  the  same  manner 

as  if  his  term  were  to  continue.    If  he  were  to  receive  no 

remuneration  from  his  landlord,  he  might  expend  all 

the  manure  on  the  part  he  was  entitled  to  till,  on  taking 

his  way-going  crop.     But  by  this  usage,  the  whole  of 

the  estate  is  kept  in  a  proper  state  of  cultivation,  and 

the  tenant  receives  a  compensation  for  so  doing.     But 

this  custom  is  if  possible  more  beneficial  to  the  landlord 

than  the  tenant.     The  one  is  reimbursed  his  expenses 

at  the  end  of  the  term,  the  other  is  entitled  to  expect 

that  his  lands  will  be  left  in  a  good  state  of  cultivation, 

by  which  means  he  may  raise  the  rent  on  the  succeeding 

toiant    A  custom  similar  to  the  present  usage  has  been 

recognised  and  sanctioned  in  the  cases  of  Senior  v.  Armi' 

iage  (a),  and  Coleman  v.  Harvey  {b) :  though  Senior  v. 

Armitage  was  twice  tried,  still  no  objection  was  made  as 

to  the  validity  of  the  custom ;  at  the  first  trial  the  plaintiff 

proved  that  there  was  an  agreement  between  him  and 

the  defendant,  and  Mr.  Justice  Bayley  was  of  opinion 

that  the  plaintiff  was  bound  to  produce  it,  and  that  the 

custom  was  controlled  by  it,  and  consequently  directed  a 

nonsuit;  but  on  the  second.  Lord  Chief  Baron  Thcmpson 

thought  it  a  valid  custom,  and  that  it  was  sufficient  for 


(a)  1  Ho//,  N,  P.  Can.  I97. (6)  Tried  at  York  be/ore 

Rooke,  J.  1813. 
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1 8 1 9.         the  plaintiff  to  shew  that  it  existed  in  the  neighbourhood. 

^TT^Y  ^  Wigglesworth  ▼.  Dcdiison  {a)  it  was  established  that  a 
V.  custom,  that  tenants,  whether  by  parol  or  deed^  should 

HiasT.  ijjiYe  the  way-going  crop  after  the  expiration  of  their 
terms,  was  good ;  and  Lord  Chief  Justice  Man$fiM  there 
said  (6),  *<  that  it  was  a  good  custom,  and  that  it  was 
just,  for  that  he  who  sows  ought  to  reap ;  and  that  it  was 
for  the  benefit  and  encouragement  of  agriculture."  So, 
here,  the  custom  is  for  the  benefit  of  agriculture.  In 
Beavan  ▼•  Delahay  (r),  the  custom  was  stronger  than  the 
present;  for  it  was  there  determined,  that  a  custom  for  a 
tenant  to  leave  his  way-going  crop  in  bams  of  the  ferm, 
after  the  expiration  of  the  lease,  and  when  the  tenant  had 
quitted  the  premises,  was  a  good  custom.  This  custom 
is,  therefore,  neither  unreasonable  nor  uncertain.  The 
first  count  alleges,  with  sufficient  certainty,  that  all  the 
lands  requiring  tillage  were  tilled,  if  not,  the  defect  is  cared 
by  verdict.  As  to  a  new  trial,  there  can  be  no  grounds 
for  it  whatever,  as  the  evidence  for  the  plaintiff  is  more 
than  sufiicient  to  support  the  custom  and  first  count  of  the 
declaration ;  the  verdict,  therefore,  cannot  be  disturbed  on 
that  ground ;  neither  is  the  defendant  entided  to  have  the 
damages  reduced,  as  the  charges  for  manure^  and  the 
deduction  required  by  the  plaintiff  for  the  grass  land, 
are  comprehended  in  the  first  count  of  the  deckratioDf 
and  the  defendant  paid  money  into  Court  on  the  com- 
mon counts  only. 

Mr.  Seijt  Cross  in  support  of  the  rule.  This  case  is 
complicated  both  as  to  law  and  facts.  The  evidence 
adduced  at  the  trial,  was  wholly  insufficient  to  sup- 
port the  custom  as  laid  in  the  first  count  of  the  de- 
claration.   As  to  the  sufficiency  of  tlie  declaration  itsdf, 

{fl)  1  Doug.  30a. (A)  Id.  207. (f)  1.  H,  Bl.  5. 
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which  is  in  easumpsiti  the  defendant  is  alleged  to  have 
promised  to  pay  the  plaintiff  in  consideration  of  the 
premises.  But  the  premises  do  not  contain  a  sufficient 
l^al  consideration  for  the  promise,  for  they  merely  com-* 
prise  an  allied  usage  in  the  country  where  the  farm  in 
question  is  situate,  and  the  allegation  is,  not  that  the  de-* 
fendant  undertook  to  pay  according  to  the  usage,  but 
the  promise  is  founded  in  consideration  of  the  usage 
itself,  which  is,  therefore,  insufficient*  There  is  a  wide 
distinction  between  custom  and  usage,  the  one,  must  be 
considered  as  the  lex  loci ;  the  other,  a  mere  matter  of 
£ict,  and  triable  in  pais.  A  party  might  be  bound  by  the 
former,  although  he  were  ignorant  of  its  existence. 
Custom  creates  a  legal  title,  while  usage  is  only  evi- 
dence of  it,  of  which  the  party  must  have  knowledge  be-» 
fere  he  can  be  bound.  In  WigglesworlA  v.  Dallison  {a)^ 
the  defendant  pleaded  libertm  tenementumy  and  the  plain- 
tiff in  his  replication  pleaded  a  custom  within  the  parish, 
whereof  the  memory  of  man  was  not  to  the  contrary,  for 
tenants  to  have  the  way-going  crops.  That  custom  was 
founded  on  lex  hcif  and  bound  the  parties.  The  case  of 
Ij^k  V.  Hewitt  {b)  was  founded  on  an  alleged  usage,  and 
not  on  custom.  It  appears  that  Senior  v.  Armitage  {c) 
was  founded  on  a  custom.  If  the  plaintiff  here,  in  his  first 
count  had  alleged,  that  the  defendant  undertook  to  make 
a  compensation  without  mentioning  a  custom  or  usage 
ao  to  do,  he  might  have  recovered ;  but  he  has  averred, 
that  in  consideration  that  other  landlords  of  farms,  in 
that  part  of  the  country,  had  been  accustomed  to  make 
a  reasonable  compensation  to  tenants,  for  tilling  and 
manuring,  that  the  defendant  undertook  to  make  a 
similar  compensation.     It  does  not  appear  to  what 


1819. 


(fl)  1  Dimg.  201. {b)  4  Eaity  154. 
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extent  of  country  this  custom  might  apply,  or  what  tenanU 
were  entitled  to  the  compensation ;  by  the  terms  of  the 
declaration,  it  might  extend  even  to  a  tenant  for  Ufi^ 
who  is  entitled  to  emblemenU  by  the  general  rule  of 
law:  and  by  this  custom  he  would  be  entitled  to  pay- 
ment for  his  tiUage  also.    Besides,  the  plaintiffs  daim 
might  be  attended  with  most  dangerous  consequences. 
He  had  been  tenant  of  the  farm  in  question  nearly 
twen^  years,  and  held  it  under  three  successive  land- 
lords.   1ft  therefore,  he  received  an  equivalent  when  he 
entered,  the  defendant  cannot  now  ascertain  what  such 
equivalent  was,  nor  has  he  received  notice  to  prove  it, 
and,   therefore,    the  plaintiff  is  not  entitled  to  any 
comp«[isation  on  hb  quitting  the  farm.    [Lord  Chief 
Justice  Dallas.    The  rule  is,  that  whatever  is  suffici^t 
to  put  the  party  to  inquire  is  equivalent  to  noUoei 
besides,  here  it  is  averred  to  be  the  general  custom  of 
the  country  ^here  the  farm  is  situated.]    The  usage 
itself  is  unreasonable  and  uncertain,  for  it  seems  that 
by  the  term  tenant,  every  species  of  tenant  would  be 
entitled  to  this  compensation.     But,  can  a  tenant  for  life 
be  entided  to  unexhausted  manure,  being  also  ^titled 
to  emblements?  The  usage  is  not  founded  on  local  fact, 
or  the  state  of  the  country.    If  a  tenant  has  benefited 
his  estate  for  an  indefinite  period  of  years,  how  is  the 
equivalent  to  be  ascertained?   A  further  objection  i^ 
that  it  appears  that  the  tenant  is  entided  to  this  equiva- 
lent whenever  he  quits  his  farm ;  so  that  he  would  be 
entided,  even  if  he  deserted  it     It  should  have  been 
shewn,  that  the  tenant  was  entided  on  quitting  at  the 
expiration  of  his  term.    [Lord  Chief  Justice  Dallas.— 
It  is  stated  that  the  plainti£(  when  he  quitted  the  farm, 
had  not  received  the  benefit  of  manuring,  &c.  according 
to  the  course  of  husbandry,  in  respect  of  his  tenancy.] 
Tlie  usage  alone  is  not  a   sufficient  consideration  to 
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raue  ftn  assumpsit:  and  even  if  it  were,  the  usage  itself 
ia  unreasonable  and  indefinite.  No  precedent  can  be 
found  where  a  plaintiff  has  succeeded  on  a  similar  usage. 
In  Senior  v.  AmUtage{a)y  though  a  new  trial  was  directed, 
the  cause  was  not  carried  down.  There  ^is,  therefore^ 
no  instance  where  a  tenant  is  entitled  to  such  a  pecuniary 
remuneration  as  is  now  sought  for.  Though  an  usage 
may  in  some  cases  be  given  in  evidence^  still,  an  under- 
taking founded  on  such  usage  cannot  be.  The  declara^ 
fion  does  not  even  all^  that  it  was  the  duty  of  the 
landlord  to  make  a  compensation,  or  the  right  of  the 
tenant  to  receive  it;  neither  is  the  usage  confined  to 
thne,  tenancy,  or  place.  With  respect  to  the  structure 
of  the  first  count  of  the  declaration,  it  is  clearly  bad, 
as  it  is  not  alleged  that  the  farm  consisted  of  arable  and 
meadow  land,  which  should  have  been  stated,  to  bring 
Ibis  cose  within  the  usage ;  and  it  should  have  been  shewn 
that  it  consisted  of  arable  and  meadow  lands  when  taken 
by  the  tenant,  and  not  when  they  were  given  up : 
neither  does  it  allege  that  all  the  lands  were  tilled  that 
required  tillage,  but  only  certain  portions.  As  to  the 
evidence,  it  was  proved  that  the  usage  was  of  a  compli- 
cated nature,  and  that  it  varied  in  circumstances,  and 
did  not  amount  to  an  universal  or  general  usage,  as  laid 
in  the  declaration.  No  agreement  was  proved,  nor  was 
k  ascertained  whether  the  landlord,  or  the  incoming 
tenant  made  a  compensation  to  the  outgoing  one:  nei- 
ther was  it  in  evidence,  that  the  plaintiff  had  not  re- 
ceived an  equivalent  on  entry,  the  proof  of  which  by 
on  him,  it  being  a  negative  averment,  Williams  ▼. 
the  East  India  Company  {b).  As  to  the  reduction  of 
damages,  the  plaintiff  has  included  more  items  in  hb 
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particulars  than  are  contained  in  the  declaration,  and 
they  are  not  distinctly  allq;ed  to  be  parts  of  the  usage. 

Cur.  Adp.  VvU. 

Lord  Chief  Justice  Dallas,  on  this  day,  deliyered 
the  following  judgment  of  the  Court: — 

A  motion  has  been  made  in  this  cause  for  a  new  trial; 
and  in  case  the  Court  should  be  of  opinion  that  a  new 
trial  ought  not  to  be  granted,  then  the  defendant  con- 
tends that  three  sums  ought  to  be  deducted  from  the 
damages ;  besides  which  he  has  also  moved  in  arrest  of 
judgment«-The  action  is  of  assumpsit;  the  declaration 
states  that  on  the  2d  May^  1800,  the  plaintiff  became 
tenant  Xo  Samuel  Elam  of  a  fiirm,  containing  divers  acres 
of  land,  with  the  appurtenances,  of  which  the  reversion 
belonged  to  the  said  Samuel  Elam;  that  the  plaintiff 
continued  such  tenant  till  the  reversion  came  to,  and 
vested  in  Joseph  Hirst  by  assignment;  that  the  plaintiff 
then  became  tenant  to  the  said  Joseph  Hirst^  and  so 
continued  till  his  death,  when  the  reversion  came  to  and 
vested  in  the  defendant,  and  then  the  plaintiff  became  his 
tenant — The  declaration  then  states,  that  according  to 
the  due  course  of  husbandry  used  and  approved  of  in  the 
country  where  the  said  premises  lie,  the  tenant  of  every 
,  farm  containing  arable  and  meadow  lands,  not  being 
restricted  from  so  doing  by  any  special  agreement,  hath 
been  used  and  accustomed,  from  time  to  time,  during 
his  tenancy,  to  bestow  his  work  and  labour,  care^  dili- 
gence and  expense  in  and  about  the  manuring,  tilling 
fallowing,  and  sowing,  (that  is  to  say)  with  com,  clover, 
and  seeds,  all  such  lands  of  his  said  &rm,  as  in  the  due 
course  of  husbandry,  used  and  approved  of,  required  to 
be  manured,  tilled,  fallowed,   and  sown  as  aforesaid; 
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and  hath  been  used  and  accustomed,   at  his  own  ex-  ^^^9* 

pense^  to  find  and  provide  all  materials  and  necessary         D.ilby 
things  used  and  approved  in  and  about  such  manuring,  f* 

tilling,  &Ilowing,  and  sowing  a^  aforesaid ;  and  in  case  *^'"''- 
the  tenant  of  such  farm  has  quitted  the  same  without 
having  received  the  benefit  of  such  manuring,  tilling, 
&lIowing,  and  sowing  as  aforesaid,  according  to  the  due 
course  of  husbandry,  in  respect  of  such  tenancy,  and 
has  not  received,  upon  his  entry  on  such  farm,  an  equiva* 
lent  benefit  without  paying  for  the  same,  the  landlord 
of  the  said  farm  has,  during  all  the  time  aforesaid,  been 
used  and  accustomed,  unless  exempted  therefrom  by 
any  special  agreement,  to  make  to  such  tenant  as  afore- 
said, (he  having  cultivated  such  farm  according  to  the 
due  course  of  husbandry),  a  reasonable  compensation  in 
respect  of  such  manuring,  tilling,  fallowing,  and  sowing 
as  aforesaid,  of  which  such  tenant,  at  the  time  he 
quitted  the  said  farm,  had  not,  according  to  the  due  - 
course  of  husbandry,  in  respect  of  such  tenancy,  re- 
ceived the-benefit  The  plaintiff  then  says,  he  continued 
tenant  of  the  said  farm  (to  wit)  of  the  lands  thereof, 
to  the  2d  February  J  1818,  and  of  the  buildings  to 
the  1st  of  May^  in  the  said  last  year,  on  which  days 
respectively,  he  quitted  and  delivered  possession:  that 
during  such  tenancy  (f.  <r.)on  the  Ut  Februayy,  1815, 
and  on  divers  other  days  and  times  between  that  day 
and  the  day  of  delivering  up,  not  being  restricted  by 
any  such  agreement,  he  did  bestow  his  work  and 
labour,  care,  diligence  and  expense,  in  and  about  the 
manuring,  tilling,  and  fallowing  divers,  to  wit,  ten 
acres  of  the  said  land,  and  in  tilling  and  sowing  with 
wheat,  divers  to  wit  ten  other  acres  of  the  said  land, 
and  in  sowing  with  clover,  divers  to  wit  ten  other  acres, 
and  in  sowing  with  seeds,  divers  to  wit  ten  other  acres, 
and  in  manuring,  divers  to  wit  ten  acres  of  the  said 
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J819.         meadow^  the  said  portions  in  due  course  of  bnsbudiy 
d'^y        ^^^  ^"^  ^^^  approved  o^  requiring  respectively  to  be 
V.  so  manured,  tilled,  fallowed  and  sown  as  aforesaid,  and 

Hirst.  averring  that  be  had  not  received  any  equivaknt  benefit, 
and  that  during  his  tenancy  he  cultivated  the  same 
according  to  the  due  course  of  husbandry,  of  whidi  tlie 
defendant  had  notice ;  and  thereupcm,  in  considerstioD 
of  the  premises,  the  ddkidant,  not  being  exempt  diere- 
firom  by  any  special  agreement,  undertook  to  make  him 
such  reasonable  compensation  in  respect  of  such  qup 
nuring,  tilling,  fidlowing,  and  sowing  as  aforesaid,  of 
which  the  plaintiff  had  not  in  the  due  course  of  hus- 
bandry leceived  the  benefit  And  the  plaintiff  aven 
that  he  had  not  received  such  benefit,  and  that  a  lea- 
sonable  compensation  therefore,  amounted  to  a  huge 
sum  of  money,  to  wit,  ^200,  of  which  the  defendant 
had  notice.  There  are  two  other  special  and  also 
comm<»i  counts  in  the  declaration. 

The  general  issue  was  pleaded  to  this  declaration, 
and  the  cause  was  tried  before  Lord  Chief  Baron 
Richards  at  the  last  assizes  for  the  county  of  York^  when 
the  plaintiffobtained  a  verdict  for  <f  122  l&s. 

Hb  Lordship  has  stated  the  evidence  in  his  report, 
and  it  appears  that  the  Jury  were  well  warranted  in 
finding  a  verdict  for  the  plaintiff;  as  the  custom  or  usage 
appears  to  have  been  most  satisfactorily  proved.  If  the 
Jury  had  deemed  it  to  be  unreasonable,  they  ought  to 
have  found  for  the  defendant;  but  we  are  satisfied  there 
was  no  good  ground  for  contending  before  diem  that 
the  custom,  or  rather  usage,  was  unreasonable.  It 
affi>rds  the  strongest  encouragement  to  good  husbandry 
of  farms.  It  is  beneficial  to  landlords  and  tenants  also; 
the  land  of  the  former  receiving  a  lasting  benefit  bosa 
the  labour  and  expense  bestowed  by  the  tenant,  <m  pay- 
ment of  a  reasonable  compensation  to  the  latter,  u4 
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the  tanm  being  thereby  encouraged  to  pursue  a  good  laiy. 
course  of  husbandry,  by  the  assurance  he  has,  that  if  his  nT"^ 
continuance  on  the  fiurm  should  not  enable  him  to  reap  «. 

the  fiill  benefit  of  what  he  has  done»  he  will  have  a  right  Hirst. 
to  call  on  lu4  landlord  for  proportionate  compensation. 
We  think  there  is  no  ground  whatever  for  disturbing 
the  verdict  (which  appears  to  have  been  to  the  satia- 
finrtion  of  the  Lord  Chief  Baron),  otherwise  than  by  re. 
dndng  the  damages  to  <£lOO  5s.  by  deducting  the  sum 
of  ^£22  lOs.  included  therein,  for  grass  land  which  the 
plaintiff  did  not  enter  upon.  The  rule^  therefore^  must 
be  absolute  to  that  extent,  and  discharged  as  to  the  new 
triaL 

There  is  also  a  motion  in  arrest  of  judgment,  founded 
on  some  supposed  defects  in  the  first  count  of  the  de« 
daration. — First,  it  is  allq;ed  that  the  count  must  aver 
that  the  custom  or  usage  is  reasonable.  We  think  the 
custom  reasonable  on  the  £ice  of  the  declaration,  for  the 
causes  befiire  stated ;  and  that  the  &cts  and  circumstance^ 
stated  therein  form  a  good  and  substantial  considera^p 
tion  for  the  defendant's  promise. — Secondly,  it  has  been 
contended  that  the  cusUnn  is  bad,  inasmuch  as  it  is 
staled  to  be  that  the  tenant  of  every  farm  containing 
arable  and  meadow  lands  is  entitled  to  this  coropensa^* 
tion ;  and  it  b  urged  that  thb  may  apply  to  others  than 
mere  tenants  for  years,  and  is  therefore  uncertain.  We 
think  that  the  words,  <<  tenant  of  every  fiurm  containing 
arable  and  meadow  lands,  not  being  restricted  firom  so 
doing  by  any  agreement,"  exclude  such  an  idea,  and 
shew  with  sufficient  certainty  that  it  is  ^iplicable  only  to 
tenants  of  fiurms  in  the  ordinary  sense ;  and  that,  accord- 
ing to  the  common  acceptation  of  the  term,  it  applies 
only  to  persons  occupying  as  husbandry  tenants. 

lliirdly.  It  has  been  urged  that  the  declaration  is 
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>8I9.  gubfttantially  defective  in  this,  that  the  custom  and  unge 

Dalby         ^  ^^^  every  tenant  of  every  farm  containing  arable  and 
V.  meadow  lands,  &c.  and  that  it  is  not  aVerred  that  the 

UuLST.  jJaintifPs  farm  contained  arable  land.  It  certainly  is  not 
so  averred  in  express  words,  but  in  effect  it  is  so  stated, 
for  the  plaintiff,  by  his  declaration,  claims  a  compensation 
for  the  work  and  labour,  care,  diligence,  and  expense 
bestowed  by  him  in  manuring,  tilling,  and  fallowing 
divers  acres  of  land,  in  tilling  and  sowing  other  lands 
with  wheat,  and  in  sowing  with  seeds  divers  other  acres, 
parts  of  the  farm  of  which  he  was  tenant.  There  is 
then  in  effect  a  statement  that  the  lands  were  arable 
lands,  and  at  the  utmost  it  is  only  a  defective  or  inao> 
curate  statement  of  part  of  the  ground  or  tide  of  action. 
On  this  motion  we  must  hold  that  the  plaintiff  at 
the  trial  proved  that  these  lands  were  arable,  because 
without  doing  so,  he  could  not  have  obtained  a  verdict 
In  the  case  cited  by  my  brother  HuUoct^  of  SushUm  ▼. 
Aspinale  (a).  Lord  Mansfield  lays  down  the  rule  to  be, 
that  ^<  where  the  plaintiff  has  stated  his  title  or  ground  ol 
action  defectively  or  inaccurately  (because  to  oititle  him 
to  recover,  all  circumstances  necessary  in  form  or  sub- 
stance to  complete  the  title  so  imperfectly  stated,  must 
be  proved  at  the  trial),  it  is  a  fair  presumption  after 
verdict  that  they  were  proved ;  but  that  where  theplam* 
tiff  totally  omits  to  state  his  title  or  cause  of  action  it 
need  not  be  proved  at  the  trial,  and  therefore  there  is 
no  room  for  presumption."  In  the  present  case  the 
plaintiff  must  have  proved  that  he  manured,  tilled, 
fallowed,  and  sowed  the  lands  as  alleged  in  the  de* 
daration,  and  by  this,  it  must  have  been  proved  that  the 
lands  were  arable. 


(tf)  Dong.  6^4. 
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The  rule,  as  &r  as  it  relates  to  arresting  the  judgment,  Jfj^' 

must  therefore  be  Dalby 

Discharged.  „  «'• 

Hirst. 


Trotman  v.  Homer.  Majlw.' 


This  was  an  action  of  trespass  qtiare  clausum  Jregit  Jnirewpa$» quare 
The  defendant  pleaded,— first,  not  guilty;   secondly,  a  thTdef'^7^*' 
justification  of  a  right  of  way,  over  the  loa4S  in  quo,  to  pleadcd-~ut, 
a  dose  of  which  he  was  the  occupier;  and,  thirdly,  not  guilty; 
Ubervm  tenemetUum.    The  plaintiff  added  a  simihtcr  to  Jj? oVa  H^u^ 
the  first  plea,  and  traversed  the  second  and  last  in  his  of  way ;  and 
replication ;  and  added  a  new  assiiniment  as  to  the  se^  lastly,  libentm 
cond.    Issue  was  joined  on  both  these  pleas,  as  well  as  The  plaintiff 
the  new  assignment     The  cause  was  referred  to  an  ar-  j^i"ed  iwue  on 
bitrator,  who  found  for  the  plaintiff,  on  the  first  plea  of  traversed  the 
not  guilty,  without  any  damages ;  on  the  second  for  the  second  and  last 
defendant  generally;  on  the  third  for  the  plaintiff,  with-  jj^^'^^^"^  "^'^ 
out  damages;  and  on  the  issue  taken  on  the  new  assign-  the  second.  An 

ment,  for  th^  plaintiff^  with  one  shilling  damages.  arbitrator 

found  for  the 
plaintiff  gene« 
Mr.  Seijt  Lens,  on  a  former  day  in  this  term,  had  rally  on  the  first 

obtained  a  rule  nisi  that  the  Prothonotary  might  tax  ^JjJ  ]f,f/^^"f;^ 

the  plaintiff  the  full  costs  of  his  cause^  with  the  deduc-  new  absignroent 

tion  of  the  costs  on  the  issue  found  for  the  defendant,  by  ,*y"h  one^hil- 

line  damages ; 
and  for  the  de- 
fendant on  the  second  plea.  Held  :  that  the  plaintiff  was  entitled  to  his  full 
costs,  deducting  the  defendant's  costs  on  the  issue  found  fur  him ;  although 
the  witnesbCi  of  the  latter  were  detained  at  the  assises,  by  the  plaintiti's 
haTing  withdrawn  his  record  for  the  purpose  of  amending  it. 
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Trotman 
Holder. 


not  allowiDg  the  plaintiff  any  costs  on  that  issue.  He 
relied  on  the  case  of  Martin  v.  VaUance  (a),  as  being 
precisely  in  point,  with  the  exception  that  the  defendant 
had  there  only  justified  a  right  of  way,  without  plead- 
ing liberum  tenementtan.  He  also  dted  Asser  v.  Finch  (6), 
and  Ibbotson  v.  Browne  {c). 

Mr.  Seijt  Vaughan  now  shewed  causey  on  an  affidavit 
which  stated,  that  the  record  in  this  cause  was  entered 
the  first  for  trial  at  the  Spring  assizes  at  Glocester^  1818 ; 
that  the  parish  having  been  improperly  laid  in  the  de* 
daration,  the  plaintiff  withdrew  his  record;  thai  leave 
was  given  him  to  amoid,  by  altering  the  name  of  the 
parish ;  after  which  the  cause  was  re-entered,  and  stood 
nearly  the  kst  in  the  paper,  when  it  was  referred  as 
above  stated.  He  insisted  that  as  the  defendant  had 
succeeded  in  the  substantial  part  of  the  caus^  vis.  tte 
right  of  way,  he  was  at  least  entitled  to  his  costs  on 
that  issue,  and  it  would  be  a  great  hardship  that  he 
should  bear  the  whole  of  the  costs  of  the  cause ;  and  more 
particularly  so,  as  in  consequence  of  the  plaintiffs 
amendment,  many  of  the  defendant's  witnesses^  who 
were  in  attendance^  became  unnecessary,  and  the  r^ 
mainder  of  them  were  obliged  to  wait  more  than  a  week, 
as  the  cause  was  removed  from  the  top  to  nearly  the  bottom 
of  the  paper  on  account  of  the  record  being  at  first  de- 
fective. The  case  of  Gregory  v.  Ormerod  (<Q,  tbougjh  it 
differs  firom  Martin  v.  VaUance  as  to  the  traversiDg,  and 
not  traversing  the  pleas  of  justification,  yet  Lord  Chief 
Justice  Manffieldj  in  the  former,  said  (e)^  <<  It  is  a 
monstrous  thbg  that  when  a  plaintiff  has  been  wholly 


(a)  1  East,  Sda (b)  2  Lev.  334.-— -(c)  i  Bamf9,  98. 

(d)  4  Taunt.  98.— ~(e)  Ibid,  101. 
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in  the  wrong  in  bringing  an  action  for  a  trespass,  which 
is  (iilly  justified  by  a  right  of  way,  or  other  right,  he 
therefore  shall  have  full  costs,  because  he  brings  another 
action  for  another  little  trifling  trespass  which  he  may 
happen  to  be  able  to  proye."  Cook  v.  Green  {a)  is  ap- 
plicable in  principle  to  the  present,  and  is  an  authority 
to  shew  that  a  defendant  is  entitled  to  the  costs  both  of 
the  pleadings,  and  the  trial  of  the  issue  found  for  him. 
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The  Prothonotary  said,  that  that  was  never  done, 
except  in  the  action  of  replevin. 

Mr.  Seijt.  Len$^  in  support  of  his  rule^  was  stopped 
by  the  Court. 

Per  Curiam.— We  think  the  plabtifip  is  entitled  to 
the  full  costs  of  his  cause,  as  prayed  for.  Gregory  v. 
Ormerod  is  entirely  out  of  the  question ;  and  this  case 
therefore  comes  within  that  of  Martin  v.  VaUancCf 
where  the  Court  of  Kin^s  Bench  said,  that  after  the 
practice  had  been  so  long  ago  settled  by  the  case  of 
Asser  v.  Finchj  which  had  been  followed  up  by  sub- 
sequent determinations,  that  it  was  then  too  late  to  d^ 
part  from  it  Indeed,  there  is  no  case  to  be  found 
where  there  are  several  issues,  in  which  a  defaadant  has 
been  held  entitled  to  have  the  costs  of  an  issue  found 
for  him,  deducted  from  the  costs  of  the  trial,  which  the 
plainti£P  may  b^  entitled  to^  on  those  issues  which  are 
found  for  Um.  Postan  v.  Stanwmf  (i)  is  an  authority 
in  favour  of  the  plaintiff  on  this  point. 

Rule  absolute. 


(a)  5  TaunL  594. (6)  5  EasU  a^L 
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Monday, 
May  34. 

Notice  was 

§iv«n  to  the 
efendantSy  as 
executors,  to 
produce  ttic 
probate  of  their 
testator's  will  at 
the  trial,  which 
they  refused. 
Held:  that  a 
document  pur- 
porting to  be 
the  original 
willy  and  pro- 
duced by  an 
officer  of  the 
Ecclesiastical 
Court  of  Chei* 
ter^  under  the 
seal  of  that 
Court,  was  ad- 
nii^jtitibley  as  se- 
condary eyi- 
dence  to  shew 
that  their  tes« 
tator  had  ao- 
knoM-led>{ed 
therein  that  he 
had  receiycd 
money  in  his 
lifetime  for  the 
use  of  the 
plaintiff. 


6oBiX)M  and  another,  Executors,  v.  DrsoN  and  anotbcr, 
Executors. 

This  was  an  action  of  assumpsit  for  money  had  and 
received,  and  brought  by  the  plaintifi^  as  executors  of 
Mary  Sandford^  deceased,  against  the  executors  of 
James  Holland,  deceased,  who  had  been  the  executor 
of  Frances  Holland,  The  first  count  of  the  declaration 
stated  that  James  Holland,  in  his  life  time,  was  indebted 
to  Mary  Sandford,  in  her  life  time^  in  «£3000,  for 
money  had  and  received  to  her  use,  and  averred  a  pro- 
mise by  him  accordingly.  To  this,  were  added  counts 
for  money  lent,  money  paid,  and  an  account  stated. 
The  defendants  pleaded,  first,  the  general  issue;  se- 
condly, non  assumpsit  by  James  Holland,  infra  sex 
annas  \  and  lastly,  a  plea  of  set-off;  on  all  of  which  issue 
was  joined. 

At  the  trial  of  the  cause  before  Lord  Chief  Justice 
Dallas,  at  Westminster,  at  the  sittings  after  the  last  term, 
the  facts  appeared  to  be  these : — Frances  Holland  had 
bequeathed  to  Mary  Sandford  the  sum  of  c£l200  as  a  le- 
gacy, which  James  Holland  receiyed  for  the  use  of  the  said 
Mary-  Sandford ;  that  he  afterwards  made  his  will,  in 
which  he  acknowledged  that  he  was  indebted  to  her  in  the 
sum  of  of  1 200,  for  money  he  had  received  for  her  use.  To 
prove  the  receipt  of  this  sum,  notice  was  given  to  the  de- 
fendants, by  the  plaintiffs,  to  produce  the  probate  of  this 
will ;  but  as  no  evidence  was  adduced  to  shew  that  it  was 
in  the  possession  of  the  defendants,  it  was  not  produced, 
but  a  document  was  exhibited  by  an  officer  of  the  Spi- 
ritual Court  of  Chester,  purporting  to  be  the  original 
will  of  James  Holland,  and  bearing  the  ecclesiastical 
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seal  of  that  Court,  by  which  it  appeared  that  the  testator 
gave  and  bequeathed  to  his  sister.  Maty  Sand/brd,  an 
annuity  of  .£700  for  her  life^  payable  out  of  his  free* 
hold  estates;  and  afterwards  expressly  declared  <<  that 
the  annuity  so  given  to  her  was  to  be  in  full  discharge, 
and  that  she  was  to  accept  the  same  in  full  satis&ction 
and  extinguishment  of  a  certain  debt  or  sum  of  .£1200, 
which  he  stood  indebted  to  her,  as  and  for  a  legacy 
theretofore  bequeathed  to  her  by  his  late  aunt,  Frances 
Holland;  and  for  which  she  the  legatee  was  to  execute  a 
good  and  valid  release  to  the  testator's  other  executors 
accordingly,  as  soon  as  might  be  after  his  decease, 
otherwise  that  such  annuity  should  not  be  paid  or  pay- 
able/* On  this  document  alone,  being  relied  on  by  the 
plaintiffi,  as  an  acknowledgment  by  the  defendants' 
testator,  that  he  had  received  this  money  for  the  use  of 
the  plaintiff's  testatrix,  it  was  objected  for  the  defend- 
ants,—First,  that  James  Holland's  will  ought  to  have 
beep  proved  by  one  of  the  subscribing  witnesses,  and 
that  the  probate  not  having  been  produced  by  the  de- 
fendants, die  next  best  evidence  was  the  act  of  the  Spi- 
ritual Court,  which  was  not  proved,  or  that,  at  all 
events,  it  was  necessary  to  prove  that  the  signature  of  the 
testator  affixed  to  the  document  produced,  was  in  his 
hand-wridng,  as  it  might  be  the  hand-writing  of  another 
person  of  his  name;  that  either  a  copy  of  the  probate 
should  have  been  produced,  or  parol  evidence  given  of 
the  contents  of  the  original  will.  Secondly,  that  this  was 
in  effect  an  action  for  a  legacy,  for  which  a  suit  at  law 
could  not  be  maintained,  Deeks  v.  Strutt  (a),  and  more 
particularly  so  in  the  form  of  an  action  for  money  had 
and  received.     His  Lordship,  however,  held  that  as  the 
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(a)  5  Term  Rep.Qgo. 
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defiBodsnts  hod  notice  to  produce  die  probate^  and  had 
not  done  so,  that  the  original  will,  as  produced  under 
the  seal  of  the  Ecclesiastical  Court  of  Chester^  was 
admissibb  as  secondary  evidence^  and  that  the  sun 
in  question  was  money  had  and  receired  in  the  hands  of 
JamewHiMand^  the  testator. 

The  Jury  accordingly  found  a  verdict  for  the  pkin- 
tUk,  damages  <£l200.  His  Lordship,  however,  saved 
bodi  the  objections  for  the  consideration  of  the  Court 

Mr.  Seijt.  Htdloctj  on  a  former  day  in  this  term^  ob* 
tataed  a  rule  niii ,  that  thb  verdict  should  be  set  aside^ 
and  a  nonsuit  entered  on  the  first  ground  only. 

Mr.  Serjt  Lens  now  shewed  cause,  and  produced  s 
copy  of  the  original  will  fiS  James  HoUandj  on  whidi 
an  indorsement  was  made  by  the  officer  of  the  Eccle- 
siastical Court  of  Chester^  who  produced  the  cnriginal  at 
the  trial,  stating  that  a  probate  had  been  granted  to  the 
defendants  on  that  will  as  the  will  of  James  HMani, 
and  that  the  defendants  had  acted  on  it  accordingly. 
He  therefore  submitted,  that  there  could  now  be  no 
doubt  but  that  that  was  the  instrument  on  which  done 
the  probate  issued;  that  the  objections  raised  at  die 
trial,  that  it  was  incumbent  on  the  plaintifis  to  have 
proved  the  hand-writing  of  the  testator  to  the  execution 
of  his  will,  or  that  the  original  was  not  admissible  in 
evidence,  were  now  answered,  and  that  the  phuntiffi 
were  entitled  to  retain  their  verdict 


Mr.  Serjt.  Htdlock^  in  support  of  the  rule. — When 
the  document,  purporting  to  be  the  original  wiU,  wss 
produced  at  the  trial,  no  indorsement  was  made  thereon 
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by  the  oflBcer  of  the  court  of  Chester.  The  declaratioQ 
of  that  oflScer  now  produced  on  the  copy  of  the  original, 
that  the  defendants  had  treated  such  will  as  the  will  of 
the  testator,  was  deariy  evidence  against  them.  But 
still  that  indorsement  alone  is  the  only  evidence  to 
shew  that  they  had  so  treated  it.  If  the  defendants^  as 
executors,  had  treated  it  as  the. will  of  the  testator,  it 
would  amount  to  a  suiScient  recognition  to  charge  them 
as  such ;  but  still  they  were  not  shewn  to  have  been  so 
connected  with  that  instrument  as  to  make  them  charge- 
able. Besides,  there  was  no  proof  that  the  original 
will  was  made  by  the  testator,  or  of  his  identity ;  nor 
was  it  shewn  that  the  defendants  are  the  same  persons 
who  acted  as  executors,  or  took  out  the  probate  of  such 
wiU. 


I819.  . 
Gorton 
Dyson. 


Lord  Chief  Justice  Dallas.— This  was  an  action 
brought  against  the  defendants,  as  executors,  who 
could  only  become  so  by  taking  out  a  probate  of  the 
will  of  their  testator.  It  was  proved  at  the  trial  that 
thqr  had  notice  to  produce  the  probate*  which  thqr 
did  not  do.  The  question  then  raised  was,  whether  the 
original  will,  as  exhibited  by  the  oiScer  of  the  Spiritual 
Court  at  Chester^  was  admissible  as  secondary  evidence. 
I  thought  it  was,  and  said  that  the  ground  on  which  I 
admitted  it,  was  that  it  was  secondary  evidence,  the  pro- 
bate being  the  best.  I  did  not  express  my  opinion, 
whether  it  might  be  admitted  as  origmal  evidence^  but 
thought  that,  under  the  circumstances,  it  might  be 
rec^ved  for  the  particular  purpose  for  which  it  was 
offered. 


Mr.  Justice  Richardson. — The  defendants  had  no- 
tice to  produce  the  probate,  which  they  did  not  comply 
with.     It  appears  they  have  acted  on  the  original  docu- 
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menty  which  was  produced  at  the  trial  as  the  will  of 
James  HMandy  and  sworn  to  the  value  of  his  eflkts 
accordingly;  and  that  they  have  also  obtained  a 
probate  under  it  as  such.  Is  not  this,  thereferei  vA- 
ficient  evidence  to  connect  the  defendants,  as  executors, 
with  the  will  of  their  testator,  as  well  as  proof  to  shew 
that  such  will  was  made  by  the  testator,  without  proving 
his  hand*writing?  I  think  the  document  was  properly 
admitted  in  evidence  at  the  trial,  and  consequently  that 
thb  rule  must  be  discharged. 

♦ 
Mr.  Justice  Park  and  Mr.  Justice  Borrough  con- 
curred. 

Rule  discharged  (a). 


{a)  In  Rex  v.  Barnes,  1  Stark,  Rep.  253,  it  was  held 
by  Mr.  Justice  Le  Blanc,  that,  although  the  probHle  of 
a  will  had  been  produced,  the  will  itself  could  not  be  uird 
in  evidence  upon  the  mere  production  of  it  by  the  officer  of 
the  Ecclesiastical  Court,  without  some  indorsement  upon  it 
for  the  purpose  of  authentication. 
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Memoranda, 

In  tbe  covBe  of  the  hat  vacation.  Sir  Sammd  Si^p- 
herd,  Knighty  His  Majes^s  Attoraey-Geaeral,  was  «p* 
pointed  Chief  Baron  of  die  Court  of  Exd^ejiur  in  Scai^ 
land. 

Charla  Warren,  Esq.  one  of  His  Mqest/s  Coonaet 
learned  in  the  law^  was  appointed  Attomej-Geoeral  to 
His  fioyal  Higboess  the  Prince  of  Waks,  and  Chief 
Justice  of  Chesier,  on  Ae  resignation  of  Mr.  Serjt  Cop^ 
ley.    And 

William  Draper  Bett,  Esq.  receifed  the  honor  of 
Knig^thoody  on  having  been  appointed  one  of  the  Justices 
of  the  Court  of  Kin^e  Benchi 
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Gardnbr  V,  Harding  and  Oihen.  18^9. 


A  Case,  of  ^ich  the  following  is  die  substance,  was  Dense  "  to 
directed  by  the  Master  of  the  RoUs,  for  the  opinion  of  jJa!^f'mr 
the  Judges  of  this  Court,  by  his  decree,  dated  the  7th  of  freehold 
Mau,  1818 :—  estate,  consist- 

^  ing  of  tUrty 

acres  of  land, 
Stanley  Gardner^  deceased,  being  seised  in  fee-simple  more  or  less, 

of  the  estate  and  premises  at  Sudburv-Hamm,  hereinafter  with  the  dwelt- 
,  .  *^  ing'^honse,  ana 

mentioned^  made  his.  last  will  and  testament  in  writing,  iJf  ereotions 

doly  executed  and  attested  to  pass  freehold  estates,  in  the  on  the  said 

woids  following,  that  is  to  say:— •*!  bequeath  to  my  J^SmSS^ 

brother  James  Gardner^   of  Sudbwy-Harrow,    in  the  Hairwwt  in  the 

Coont^  of  Middlesex,  my  freehold  estate,  conttsting  of  County  of 

thirty  acres  of  land,  more  or  less,  with  the  dwelling-bottse,  ^^^  -^  ^^ 

and  all  erections  on  the  said  farm,  situated  at  Sudbury^  oocupation  of 

Harrow,  in  the  County  of  MuUkiex,  now  in  the  occupa^^  *^*  6.,"  passes 

tion  of  my  brother  James  Gardner,  above  mentioned.*'  j^  simple. 

The  testator  afterwards  bequeathed  his  personal  property 

to  his  said  brother  James,  and  di? ers  other  relations,  viz. 

his  nephews  and  nieces^  and  died  seised  of  the  same 

estate,  in  the  said  freehold  estate  and  premises  nt  Sudbury-* 

Harrow  aforesaid,  whereof  he  was  seised,  as  at  the  time 

of  making  his  said  last  will  and  testament,  and  without 

having  in  any  respect  altered  or  revoked  the  same;  and 

leaving  the  plaintiff  James  Gardner,  the  devisee  of  the 

sud  estate  and  premises  at  Sudbury^ Harrow  aforesaid^ 

surviving.    The  question  for  the  opinion  of  the  Court^ 

was,  ''  What  esUte  did  James  Gardtter,  the  devisee,  take 

under  the  devise  in  the  said  will,  of  the  estate  at  Sudbmy^ 

Harramr 

F  p  « 
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The  case  came  on  for  argument  in  the  course  of  tbe 
last  tenui  when 

Mr.  Serjt.  Ccpley,  for  the  plaintiff  as  deviseei  inaasted, 
that  he  took  an  estate  in  fee,  although  it  would  be  con- 
tended for  the  defendants,  that  he  took  merely  an  Mate 
for  life.  The  general  principle  apt>licable  to  this  esse, 
was  laid  down  by  Lord  Chief  Justice  Gibbs,  m  that  of 
Randall  v.  Tuchin  (a),  where  hu  Lordship  said,  **  The 
word  estates  is  used  in  the  operative  part  of  this  devise; 
it  is  not  introduced  incidentally,  as  in  the  case  of  Doe,  d. 
Bates  V.  Clayton  (&),  after  the  devise  had  been  perfected, 
but  forms  part  of  the  devise  itself,  and  is  the  diing 
devised.  It  is  admitted  very  properly  by  the  counsel  for 
the  plaintiff,  that  the  word  estate  or  estates  will  carry  a 
fee,  unless  the  other  parts  of  the  wiU  restrain  the  effects  of 
it.  Formerly,  a  narrower  construction  prevuled,  and  it 
was  held,  that  if  the  word  estate  was  attended  by  words, 
designating  the  thing  devised,  or  its  situation,  it  vras  to  be 
considered,  not  as  descriptive  of  tbe  interest  intended  to 
be  passed,  but  only  of  the  lands  themselves,  whidi  were 
the. subject  of  the  devise.  Latterly,  however,  a  more 
liberal  construction  has  been  adopted;  and  the  word 
estate,  ,though  it  be  followed  by  words  which  point  at  the 
situation,  or  at  the  particular  house  or  land,  has  been  held 
to  convey  a  fee  simple.  It  may  be  restramed: — it. may 
be  shewn  by  other  parts  of  the  will,  that  this  testator  has 
used  the  word  estate  as  descriptive  only  of  the  thing  de- 
vised, and  not  of  the  interest  meant  to  be  conveyed ;  but 
then  it  lies  on  the  party  who  contends  for  this  narrow  con- 
struction, to  shew  that  there  ate  such  words  of  restnunt  in 
the  will."— The  words  here  are,  ^^My  freehold  estate, 
consisting  of  thirty  acres  of  land,  more  or  less,  with  the 


(a)  2  Marsh.  119.  S.  C.  6  Taunt.  410.— <6)  BEast.  141. 
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4weIIing-boii8e^  and  all  erectioDs,  oa  the  said  farm,  situated 
at  Sudburjf-Harrow,  in  the  County  of  Middlesex,  now  in 
the  occupation  of  my  brother  James  Gardner  above  men- 
tioned.**    The  wbrd  estate  is  used  in  the  operative^  part  of 
the  devise^  and  is  therefore  of  itself  sufficient  to  carry  a 
fee,  and  is  not  cut  down  to  a  life  esUte,  by  desa>ibing  it 
to  consist  of  thirty  acres  of  Jand  sX  Sudbury-Harrow. 
The  latter  terms  merely, designate  the  qiuantity  and  local 
description  of  ihe  property.  In  jRoe,  d.CAi/d  ?,  Wright  (a), 
the  testator  devised  to  his  grandson  <<  oU  his  estate,  lands, 
Ifc.  known  and  called  by  the  name  ^  the  Coal  Yard,  in 
<Ae/wm4iO/'St.  Giles,  London;"  and  it  was  there  con- 
tended, that  by  die  devise  of  all  the  estate,  8cc.  only  a  life 
estate  was  conveyed,  because  the  efiecl  of  <'  all  the  esUte '' 
was  restrained  and  quali6ed  by  those  words  which  followed, 
and  which  were  to  be  understood  as  merely  descriptive  of 
the  name  and  local  situation  of  the  subject  of  the  devise, 
and  not  of  the  devisee's  interest  therein.    The  same  argu- 
ment may  be  applicable  here ;  but  why  djd  the  testator  in- 
troduce the  word  estate,  if  he  meant  to  pass  a  life  intert:st 
only  i    That  word  has  the  mosi  comprehensive  operation, 
and  shews  the  extent  of  the  interest  intended  to  be  con- 
veyed.   That  case  is  not  to  be  distinguished  from  the 
present ;  and  Lord  EUenhorough  there  said  (b),  after  com- 
menting on  the  arguments,  f'  that  he  could  not  but  con- 
aider  that  the  words  <  lands,  &c»*  which  followed  the  word 
estate,  as  descriptive  only  of  the  subject-matter,  in  which/ 
the  general  interest  predicated  before  by  the  word  estate 
consisted;  and  as  tantamount  to  '  all  my  .estate  in  lands, 
&c.'  or  to  *  all  my  estate  in  lands,  houses,  or  whatever 
else  it  may  be;*  and  between  the  words  '  all  my  estate, 
lands,  &c/  in  this  case,  and  the  \v0rd9  '  all  my  land  and 
estate.*      In   the  case  of  Barry  v.  Edgrwrth  (c),  there 
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aeemt  to  be  no  mtterial  difference  in  point  of  leuoQ  tad 
effect)  «o  as  to  require  a  different  construction.    The  «tc« 
of  the  plaintiff's  constniction  is,  that  uiatt  and  lands,tLe, 
must  be  made  to  mean  the  same  Aing  as  lands  only,  ia 
order  to  defeat  the  effect  of  the  word  egtaie;  whereas,  sc- 
cording  to  the  defendant's  construction,  each  word  will 
haTc  its  proper  sigmfication ;  namely,  the  word  etUUe,  si 
eipmsive  of  the  entire  interest;  kmdi,  as  ezpffenire of 
the  particokr  subject-matter,  or  particular  kind  and  qas- 
lity  of  the  thine  in  which  such  entire  interest  suhttsti. 
{Supposing,  therefore,  that  the  proper  find  natural  effect 
of    the  word  aiaie   is   not   restrained   by   the  words 
kmdsp  &c.  which  immediately  feUow  i^    the  only  re- 
maining question  will  be,  whether  it  be  so  restrained  hj 
the  words  <  called  or  known  by  the  name  of  iieOd 
Yard,  tis  the  pariah  of  St.  Giles?'    But  if  those  wonb 
be  applied  to  the  word  '  ekaU,'  standmg  in  its  genersl 
and  unieetricted  sense,  they  will  coIlecti?ely  amount  to  oo 
more  than  this;  viz.  *  all  my  estate  in  the  lands,  &c.  ia 
St.  GilefB  parish,  called  the  Coal  Yard: ''— Hb  Loidship 
therefore  thought,  that  the  word  eUate  in  the  uriD  in 
that  case,  must  be  construed,  as  though  die  latter  words 
had  been  omitted  altogether.  So,  here,  the  testator  devised 
all  his  estate,  and  added  the  latter  words  as  a  mere  de- 
finition of  the  property.    It  u  true  he  has  need  the  ex- 
pression,  **  consisting  of  thirty  acres ;  *^  but'  those  words 
cannot  be  contradistinguished  from  those  of  **  odled  and 
known  by  the  name  of  the  Coal  Yard,**  in  the  case  of  Roe, 
d.  Child  V.  Wr^ht.  Ahhongh  in  Pettimrd  v.  Preeeott  {a\ 
the  Master  of  the  Rolls  thought  that  the  words  *'  condob^ 
of^  being  added  to  a  devise  of  an  estate  atPiiiiMy,  cut  it 
down  to  a,life  esta^,  yet  his  decinoo  in  that  case  is  clearly 
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vrong;  and  Lord  Chief  Justice  Gt&ftt,  thot^h  he  did 
iiot  ezpiiessly  allude  to  it  in  Randall  v.  TtidUtt,  mivt 
jet.  have  bad  it  iQ  his  rec<dlectioD,  when  be  said,  that 
<<  formerly  a  narrower  construction  prevailed,  but  that 
latterlj  a  more  liberal  construction  bad  been  adopted." 
TLe  case  of  PetHmurd  v.  Prmott^  was  anterior,  in  point 
of  date,  ta  those  of  12o«,  d.  ChUd  v.  Wrighi,  and  JZofs- 
doll  ▼•  TaicAw,  and  directly  contrary  to  the  principlea 
established  by  those  latter  decisions,  as  by  them  a  more 
liberal  construction  has  been  adopted.  The  kamed  Ser* 
jeant  abo  referred  to  UthmaU  ▼.  Bryant  (a),  and  Dttrn^ 
d.  Bichardion  ▼•  Hood  {b). 


lait. 


Gakdnik 

HARDrifO 

and  Obers. 


Mr.  Seijt.  Blottdf  contra,  agreed  with  the  principles 
esteblidied  by  the  eases  of  Boe,  i.  Ckitd  v.  tVright, 
and  Bandall  ▼•  TnehMn,  but  denied  their  application  to 
the  present  Two  meanings  may  be  given  to  the  word 
**  estate ; "  first,  the  legal  interest  a  person  may  hiive  in 
particalar  lands,  or  what  estate  he  has  in  the  prsmises; 
and  secondly,  its  popular  sense,  which  does  not  advert  ta 
interest,  but  applies  only  to  the  lands  themselves.*  Whe- 
ther an  estate  be  large  or  small,  it  would,  m  its  popular 
sense,  be  considered  as  to  size  only,  and  not  to  the  iiH 
terest  an  individual  may  have  in  it,  and  most  men  woidd 
so  consider  it.  Hcte,  the  testator  did  not  mean  it  in  a 
technical  sense,  to  give  an  estate  in  fee  or  for  life,  but 
OMant  to  use  it  in  its  popular  sense,  nannely,  to  exprese 
Ikt  eztent  and  locality  of  die  property,  and  not  the  in- 
terest he  intended  to  pass.  His  meamng  is  not  to  be 
derived  from  other  parts  of  his  will,  bat  must  be  prin* 
cipally  confined  to  that  sentence  alone,  in  which  he  devises 
the  estate  in  question  to  the  plaintiff,  and  which  must  be 
construed  in  a  restrictive  sense,  as  applicable  only  to  local 


(a)  ^Marth.  30. (b)  Id.  359. 
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detciipliai^  and  not  to  di6  interest  of  the  eetale.  He  dii 
not  eiprew  whedier  he  devised  it  in  fee,  b  tail,  or  for  life, 
bat  merelj  that  it  consisted  of  diiity  acres,  situate  atSad- 
hwy-Hamm,  then  in  die  occupation  of  his  brother  Jasief 
Gardner.  He  did  not  eipress  wh|it  interest  he  wsi  to 
take,  but  iheidyleft  him  the  estete  he  was  dien  inpoMi- 
sion  of.  Did  he  therefore  mean  to  leave  bun  an  esttte  io 
fee,  or  a  life  estate  of  the  premises  he  then  oc€npisd{ 
In  Pettiward  w.Pwmeott  (a),  the  words  of  jtbe  devise  were 
very  nearlj  similar  to  the  present,  as  the  testator  Aare 
gave  the  plaintiff  his  copyhold  estate  at  P.,  consiltiog  of 
three  tenements,  and  those  under  lease  to  Ji.B.\  snd 
the  Master  of  die  Rolls  there  held,  that  an  estate  for  life 
only  passed;  and  that  decision  is  precisely  the  reverse  of  the 
doctrine  hid  down  by  Lord  Elknborm^h,  in  JZoe,  d.  Ckid 
V.  Wright ;  for  his  Honour  in  the  former  cane  said(i)i  "M 
an  early  period,  it  was  doubted,  whether  the  word  'o^o^' 
BMrdy,  was  to  be  applied  to  the  land  only,  or  to  tbe  in* 
t^rest  in  it.  It  has  long  been  settled,  that  it  is  of  itielf 
sufficient  to  carry  the  fee.  But  when  words  of  locality, 
as  *in'  or 'at*  a  particular  place,  are  added,  tfaeque*' 
don  is,  whether  they  do  not  narrow  and  reslraio  the  im- 
port of  diat  word.  So  lately  as  I^rd  Talbot's  time,  this 
was  a  subject  of  doubt  and  controversy.  JnJbbeUw  v. 
BeckwUh  (c),  it  was  strenuously  aigued,  that  under  s  de* 
vise  of '  all  my  atate  *  noting  passed  but  an  estate  for  life. 
It  does  not  appear  from  the  report,  but  b  steted  in  a  note 
in  Peere  WUUanu  (d),  that  that  case  first  came  on  at  the 
Rolls,  where  it  was  held,  that  the  devisee  took  only  an 
estate  for  life.  Lord  Talb&t,  however,  was  of  opinion, 
(as  may  be  collected  from  his  judgment)  not  that  these 


(a)  7  Ve$.  Jun.  641. (b)  Id.  646, (c)  Fanuier,  157, 
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words  of  tbennelves  neoetiafily  imported  a  fee,  but  that 
upon  the  whole  will|  it  was  saflfciently  apparent,  that  the 
devisor  meant  a  fee  to  pass.  Some  jears  afterwards, 
Goodwjfn  f .  Goodwyn  (a)  occonred  before  Lord  Hard^ 
wicktj  who  expressed  much  doobt  whether  the  estate 
pasaes  in  fee  by  force  of  the  words  '  all  mjf  aiatu! 
The  question  remained  undecided ;  and  no  case,  very  nearly 
resembling  it,  has  since  received  a  decision.  3ut  both 
IjoirA  Man^idd  and  LordJKeftyon  have  stated  opinions 
similar  to  that  to  which  Lord  Hafdwkke  appears  to  havii 
incUiied ;  the  former  in  Uogan  v.  Jackmm  {b),  and  in 
Fleicher  v.  Smiion  (e)y  Lord  Kemfon  said,  *  There  are  cases^ 
in  which  nice  distinctions  have  been  taken  between  a  de- 
vise of  an  estate  at  such  a  place,  and  a  devise  of  an  estate 
in  a  particular  place ;  and  Lord  Hardmeke  alluded  to  it 
in  the  case  cited  in  ^esey  (J);  but  he  added,  that  there  is 
no  case  in  which  it  was  held,  that  a  fee  passed  by  the' 
devise  of  an  etMe^  if  the  testator  added  to  it,  in  the 
occupation  of  any  pardcuhr  tenant.  And  I  admit  that 
the  word  *  edaU '  may  be  so  coupled  with  odier  words 
as  to  explain  the  gpnieral  sense  in  which  it  would  otherwise 
be  taken,  ^nd  conine  it  to  inean  fanm  and  tenementi. 
But  that  is  not  the  present  case :  no  such  words  are  here 
superadded  to '  e$taiet.* "  In  Peitimard  v.  Preacoiif  the 
Master  of  the  Rolls  said,  that  it  had  been  long  settled, 
that  •  the  word  e$iaie  was  of  itself  sufficient  to  carry  a 
fee,  unless  its  import  be  restrained  by  words  of  locality. 
From  Goodwjfu  s.Goodtvyn,  which  was  decided  in  1748; 
to  diat  case  which  was  decided  in  1802,  there  are  the 
concurring  judgments  of  Lords  Ilardmcktf  Manxfield, 
and  Kenypfi,    and    Sir  M^illiam  Grants   diat    the  word 
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1819.  <<  estate "  wiU  not  cany  m  fee,  when  it  is  restramed 
and  Goofiaad  to  mot  local  detcriptiooy  or  is  tiatcd  to 
bo  in  die  occwpatistt  of  a  paiticiilsr  tenant.  Tbe  liaster 
Hari>iN6  of  tbe  Rolb,  in  the  eondosion  of  hb  judgment  in  die 
aadOdien.  ^^b, of  Peltfnwtl  v. Pr«:o»,  said,  « Tbe  qncstion  heic 
Ibp  wbetber  tbe  superadded  ivoids  do  not  clearly  shew  tbe 
^fiser  did  not  mean  to  speak  of  the  quantitjr  of  bis  l^gal 
iileiet^  but  meraly  the  eo9pu$  or  subject,  in  tbe  dispoet* 
Ibm}  I  am  of  opmioo,  they  do.  The  woids  are  not 
« all  my  estate'  but  '  my  copyhold  estate  at  Puing/i, 
eeosistiog  of  diree  tenements,'  &c.  that  is,  '  the  estate 
I  five  you  atPti^ficy  consists  of  three  tcoemeats,'  wUA 
ia  the  seam  as  ssying,  '  three  tenements  compose  dm 
estate  I  give  you,'  a  mere  description  of  the  dung,  and 
not  of  his  interest.  That  he  meant  to  gtre  the  houaes 
absohttefy,  there  is  Uttle  doubt.  So  a  testator  generally 
does,  when  giving  under  any  description.  But  we  must 
look  at  what  he  says,  not  at  what  he  dmnght.''  Tbe  doc- 
trine, therefore,  of  JjotA  Hankrieki,  in  Geodiayn  v.  Good- 
apyn,  having  been  veoogniaed  and  adopted  by  Lcwd£aiyoii, 
in  Fkieher  v.  Smiton,  u  a  sufficient  audiority  to  support 
the  case  of  PeiHmard  v.  PreicaU,  which  is  prscisaly  ia 
pomt  for  die  defendant.  Tbe  case  of  RamimU  v.  Tw- 
ehm(fl)  is  inapi^icable,  as  there  the  testator  devised  copy* 
bold  estates  to  his  niece  for  Itfe;  then  to  her  son  B.; 
estates  therefore  was  die  operative  word  in  diat  caae ; 
and  those  which  were  added  restricted  it  to  die  dengpan* 
tion  of  interest;  but  here  estate  is  not  the  f^>erative  wofd  ; 
nor  did  the  testator  mean  what,  interest  should  pam;  and 
Mr.  Jusdce  Heaik,  in  RafubH  v.  Tuchm  (i),  said,  <'  T^ 
principle  b,  that  where  the  word  'estate'  is  ibqad  in  die 
operative  part  of  the  will,  it  always  passes  an  estate  ia 


(a)  iM€arsh.  113.  S.  C.  6  TamU.  410.^(6)  ^Mank.  120* 
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fee,  unless  qaalifted  by  odier  words,  die  best  wayto  tiy 
whetber  it  be  opendve  or  not,  is.to  strike  it  out,  and  see 
whether  tbe  sense  be  kept  ap  wilfaoiit  it;  wbieb  test  brag 
spplied  to  tbe  present  case,  the  passsge  woold  be  nonsense 
without  it.**  Here  it  would  not  be  so;  as  diere  is  a  devise 
of  thiitf  acres  of  land|  nAnch  is  perfect  without  the  word 
^  estate,"  which  may  therefore  be  considered  as  inopem* 
tive.  The  case  of  Roe,  d.  CUU  t.  Wti^  {a),  does  not 
advance  the  aifument  for  die  plaintiff  more  than  dmt  of 
Eandall  v.Ttfdkm;  for,  in  die  former,  iMdElknborough 
said  (6),  that  <'  die  vice  of  die  plaintiff's  construction  was, 
that  estate  and  lands,  8cc«  must  be  made  to  mean  the  same 
thing  as  lands  only,  in  order  to  defeat  the  effect  of  the 
word  'estate;'  whereas,  according  to  die  defisndanfs 
ooBstraction,  each  word  would  have  its  proper  significn- 
tion,  namely,  the  word  '  estate,'  as  expressive  of  the  io* 
terest,  'lands/  as  expressive  of  the  particular  subject- 
matter,  or  particular  kind  and  ^pndi^  of  the  thing  in 
which  such  entire  interest  subsists ;  **  die  foundation  of  his 
Lordship^s  judgment,  therefore,  was  that  the  words  ''estate" 
and  "  lands  "  expressed  two  difleient  thmgs ;  that  die  one 
was  applicable  to  interest  only ;  dm  other  «s  kmmg  re- 
ference to  local  description.  The  word  "  estate  "  there 
WM  used  before  that  of  "  lands,"  and  die  descripdon  of 
locality  apfdied  to  the  latter  only,  which  were  not  to  be 
transposed  or  rejected  to  defeat  the  intention  of  the  tes- 
Utor.  ' 


i8ia 


Oabombr 

Hardiitg 
andOdiers. 


Mr.  Serjt.  Ccpky,  in  reply,  admitted,  diat  tbe  case  of 
Peitiward  v.  Pmcoti,  was  in  term^  very  similar  to  the 
present,  and  that  unless  it  were  outweighed  by  subsequent 
aothorities  that  the  doctrine  there  laid  down  must  prevail. 


(o)  lEatt.  259 (6)  Ibid.  267, 
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lAia 


Oajidnbk 

Kabdiiio 
Aod  Others. 


fiat  ditt  the  later  esses  establiilMd  a  principle  irtiich  was 
similar  to,  and  decinve  of  the  present.  It  is  true  that  the 
word  <'  estate**  may  be  used  either  in  a  technical  or  popufaur 
•ease,  but  by  legal  principles  it  must  be  taken  in  its  tech- 
nical tense,  unleis  it  appear  to  be  die  intention  of  the 
testator  that  it  should  not  be  so.  It  has  been  said,  diat  the 
omifof  shewing  die  intention  of  the  testator  is  on  the  party 
who  contends  that  <'  estete  '*  should  be  used  b  the  popalsr 
sense.  Nootherpartsof  the  irill  bear  on  the  present  ques- 
tion. By  the  addition  of  the  words,  ''  consisting  of  thirtj 
acies,  &c.  situate  at  Sudbury/*  the  legal  estate  was  not  re- 
stricted or  controlled;  they  were  introduced  not  to  narrow 
the  estate,  but  to  describe  its  local  situation.  If  it  had  been 
described  as  an  estate  BtSudburyf  it  is  quite  clear  diat it 
would  ha? e  passed  a  fee.  It  has,  however,  been  contend- 
ed, that  an  estate,  which  u  a  mere  interest  in  the  propertj, 
cannot  be  called  thirty  acres,  and  that  interest  cannot 
npply  to  land.  It  has  been  also  said,  that  ihe  word 
^<  estate**  might  be  struck  out  But  why  was  it  osed  by 
the  testator?  It  is  quite  clear  that  estates  and  lands  are 
not  applicable  to  the  same  thing.  In  Randall  v.  TuchiXf 
Mr.  Justice  Heath  merely  said,  that  the  best  way  to  tiy 
whether  the  word  ''  estates*'  were  operative  or  not,  was 
to  strike  it  out  of  the  will,  and  see  whether  the  sense  could 
be  kept  up  vritfaout'it.  If  it  could  not,  the  word  '*  estate" 
M'ould  be  expressive  of  interest, but  if  the, sentence copv^ 
sense  without  that  word,  still  there  is  no  reason  to  restrain 
the  >Bffect  produced  by  its  introduction,  or  to  strike  it  out 
altogether.  The  word  ''  estate"  being  introduced  here  may 
be  rendered  operative,  and  construed  to  give  effect  to  the 
interest  the  testator  intended  to  convey  by  the  subsequent 
words  of  the  devise.  Tlie  principles  by  which  tliis  case 
must  be  governed,  are  those  laid  down  in  Roe,  d.  Child  v. 
fVrighi,  and  Randall  v.  Tuchin ;  and  although  Pettiward 
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V.  PmeM  be  umilar  in  terms,  jet  it  cannot  be  reconciled  ,       ldl^« 
with  those  bitter  decisions*  Oabbnbr 

v« 
Lord  Chief  Justice  Dallas  remarked^  that  it  was  very      B^rdino 
extraordinaiy  diat  that  case  should  neither  have  been  re- 
ferred to  in  the  ai^gumeutsy  nor  noticed  b j  the  CoHatB,  iti 
either  of  the  later  decisions. 


and  Others* 


Tlie  followttig  Certificate  wasaftenvards  sent  to  the 
Master  of  the  Rolls. 


This  case  has  been  argued  before  us  by  CounseL — We 
have  considered  it,  and  are  of  opinion  that  Jomef  Gtfrdbier, 
die  devisee^  under  the  devise  in  the  will  of  Stanleif 
Gardtier,  deceased^  of  the  estate  at  Sudtmrj^Harrom, 
takes  an  estate  in  fee<4imple. 

R.  Dallas. 
J.  A.  Park. 

J.  BVRROUOH. 

J.  Richardson. 


576  CASH  in  Tsmrnr  tbrm, 


Friday,        Rob,  on  tbe  several  demkes  of  PENWieK  end  Powjsll 


If  a  tenant  in  Mb.  Serjl.  TaU^  moved  for  jiBlgmeot  agebst  the  ononl 

DossesMon  ^j^^r  in  this  case,  on  affidanU  which  slBled  that  the 

lSIiJt^*and  tenant  in  possession  had  lesided  at  Calmz  since  the  be- 

reside  abroad,  ginning  of  the  jear  1818|    and  that  in  the  come  of 

^^^'^l^'^^xA  »  negocktion  which  was  pending  between  the  solidtois 

pose  of  avoid-  ^                              ,  ^ ,^     "_  .             ^     ial       • 

Uig  bis  ere-  for  tbe  lessors  of  tbe  plaintiff,  and  the  tenant,  with  n  view 

ditors,  and  the  xo  effect  an  amicable  arrangement  for  the  redemption  of 

cSSd'^  M  anndty  of  £\flfX^  with  which  the  premises  were 

an  annuity  to  chai^geaUe  to  one  of  the  lessors,  seversl  letters  were  re* 

S*  *bjSiff  ^^  '^^  *®  *•*""*•'  *''^^  ^""  ^''^"'  in  which  he 

to%Lm  a  '  acknowledged  Aat  he  was  residing  there  for  the  purpose 

right  was  re-  of  avoidiiq;  bis  creditors,  and  that  he  was  afraid  to  so« 

served  to  ^       ^   ^^^  countrv,  unless  be  conld  obtain  a  letter  of 

enter,  receive  !       .                      mi      •    ^i.    -.^ 

tbe  rents,  and  licence  from  them  for  that  purpose.    That  m  the  inden- 

sell:  judgment  ture,  charging  tbe  property,  an  express  right  was  reserved 

Sed  i^iSt  to  one  of  the  lessors  to  enter  upon  the  premises,  and 

tk^  casual  receive  the  rents  for  the  better  securing  the  annuity,  and 

^ctor,  on  an  ^^^  the  tenant,  by  indentures  of  lease  and  release,  bad 

a  declaration  conveyed  the  premises  to  tbe  other  lessor  in  trust,  to  be 

was  duly  sold  for  that  purpose;  and  that  several  instalments  of  the 

served  on  the  unnuity  ^ere  now  in  arrear.    It  was  also  sworn,  that  a 

premises,  and  ,         ,             - 

a  copy  thereof  copy  of  the  declaration  was  duly  served  on  the  premises, 

affixed  to  the  on  a  servant  who  was  left  in  chaige  thereof,  and  thst  at 

outer  door;  ^^  ^^^  ^^^  another  copy  was  affixed  to  the  outer  door 

nor  can  tne  _  *                                 -        _  _, 

service  of  the  of  the  dwelling-house.    The  learned  Seqeant  observed, 

declaration  on  that  there  bad  been  a  case  in  the  Court  of  Xiiig^s  JBeitcA 

such  tenant^  be  ^'*®'®  *  similar  application  had  been  granted,  m  which 

deemed  good,  a  foreign  nobleman  bad  married  here,  and  afterwards  gone 

unless  he  re-  abroad.     But, 

sided  abroad 

for  the  express 

purpose  of  avoiding  such  service. 
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The  Coorty  comideriog  di»  to  be  ea&rdy  t  ootoI  ap-  MU. 
plieAtioo,  and  the  secoadaiy  iqporttag  that  there  never  ^[^ 
befae  had  been  a  aimilar  motion,  tt  was  nfaml.  d«  Finwick 

V. 

Mr.  Seijt.riii%  then  moved  for  a  rale  nm,  that  sertke         ^^^ 
of  the  decbration  on  the  tenant'a  aolieitor  might  be  con- 
ndered  at  good  service,  and  observed  that  it  bad  been 
finequendy  granted  when  a  party  had  absconded,  for  the 
pmpose  of  avoidmg  process.    Bat, 

TheGonrt  were  clearly  of  opinion  that  as  it  did  not 
appear  on  the  face  of  the  affidavits  that  he  resided  abroad 
for  the  purpose  of  avoiding  the  particular  process  in  this 
jiction ;  and  as  this  was  an  application  prime  imprU' 
sioniSf  it  was  untenable,  and  as  the  premises  were  con- 
veyed to  one  of  the  lessors  and  his  heirs,  in  trust,  for 
sale,  that  the  proper  remedy  was  to  have  recourse  to  a 
Fenl  action. 

The  learned  Serjeant  therefore  took  nothing  by  either  of 
hie  motions. 


. ,  Demandant, ,  Tenant.  Fridayr 

Bradley,  Vouchee.  ^^^  ^^' 

Mit.  Seijt.  Faughan  moved  to  amend  this  recovery  by  in-  If  a  vonehee 
serting  the  christian  name  of  SpUler  between  those  of  *^  •  *^ 
WilUam  znd  Bradley,  on  an  i^davit,  which  stated  tiiat  one  nart  of 
the  vouchee  waa  baptised  by  the  name  of  William  Spiller  his  christian 
SraJOey,  and  that  he  was  in  the  habit  of  signing  his  name  ^Courfwill 
on  WilUam  Bradl^  only,  and  had  so  done  to  die  present  not  permit  the 
Ewovery ;  he  observed  that  die  Court  had  b^re  granted  ?J^*^?^  ^ 
m  similar  application  in  the  course  of  the  last  tenur 
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1819. 


Bradley, 
Vouchee. 


Lord  Qiief  Justice  Dallas.  The  amendaient  in  thti 
case  wfts  allowed  or  the  pvodnction  of  ao  extract  from  the 
register  io  which  the  name  of  baptism  was  contained. 
As  the  Q>urt  are  of  opinion  that  this  amendment  is 
unnecessary,  the  application  must  be 

Refused. 


Friday, 
June  11. 

Service  of  de- 
claration in 
ejectment,  on 
one  of  the  te* 
nants  in  pos- 
session, with 
another  seirice 
on  that  tenant 
for  the  other, 
and  an  expla^ 
nation  given, 
is  not  good. 


DoE^  on  the  demise  of  Elwood  v.  Rob. 

Mr.  Seijt.  Faughan  moved,  that  the  service  of  declara« 
tion  in  this  case  might  be  considered  good ; — he  grounded 
his  motion  on  an  affidavit  which  stated,  that  there  had 
been  a  personal  service  on  Elizabeth  Robinson,  one  of 
the  tenants  in  possession,  and  at  the  same  time  an  ex- 
planation given  to  her,  and  a  service  of  declaratioo  on 
her  for  her  brother  David  Robinson,  who  was  the  other 
tenant ; — this,  the  learned  Serjeant  contended,  amounted 
to  a  ser^ce  on  him.    But, 


Per  Curiam. — ^You  do  not  swear  that  the  dedaradon 
was  ever  served  on  the  brother,  or  came  into  his  poeaea- 
sion. 

Refused. 


Friday, 
June  11. 


Ex  parte  Christian. 


Mr.  Seijt.  Blosset  moved,  that  the  applicant,  who  was 
practising  as  an  attorney  at  "korwich,  might  be  re-admitted 


Where  a 
country  at- 
torney has 

continued  to  practise  two  years  after  his  agent  has  negligently  suffered  his 
certificate,  to  expire,  although  remittances  were  made  by  such  attorney  for 
the  purpose  of  renewing  it ;  the  Court  will  readmit  him  on  payment  of  his 
arrears,  without  a  term's  notice. 
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«ib  attorney  of  this  Court,  without  giving  a  term's  itotice, 
on  payment  of  the  arrears  due  for  his  certificate.  The 
motion  was  grounded  on  an  affidavit,  which  stated,  that 
IMr.  Christian  had  for  many  years  employed  an  agent  iti 
town,  to  whom  he  had  regularly  remitted  money  to  thb 
amount  of  his  agency  bills  and  the  expences  of  his  cer- 
tificate, but  that  owing  to  the  negligence  6f  such  agent, 
the  certificate  had  not  been  taken  out  for  the  years  1818 
or  1819.  He  relied  on  the  cases  of  Ex  parte  Dent  {a), 
and  Ex  parte  Winter  (fi),  where  the  Court  of  King's 
^tnch  had  granted  similar  applications,  observing,  in 
the  former  case,  that  **  There  was  not  any  rule  of  Court 
requiring  the  notice,  but  that  it  wad  a  term  tisually  affixed 
to  applications  of  that  sort — ^that  it  seemed,  however, 
reasonable  to  dispense  with  it  there,  the  party 
continued  to  practice  unconsciously.'' 


18id. 

Ex  parte 
Christian* 


Per  Curiam.  As  the  affidavit  is  full  as  to  Mr.  Chris- 
tian^B  ignorance  of  the  money  not  being  applied  to  the 
taking  out  of  his  certificate,  we  feel  that  this  application 
may  be  safely  granted  upon  the  authority  of  the  cases  cited^ 

Granted. 

II  It     •ill— r  - 

(a)  1  Bam.  ^  Aid.  189. — ^b)  Ibid.  190. 


Malcolm  v.  Day^ 


iViesday, 
June  16. 


iMi'R.  Serjt.Pe//,  in  the  last  term,  had  obtained  a  rule  A  witness  is 
nisi  for  an  attachment  against  a  witness  for  not  obeying  a  !"^^    *®  ^?-*^" 

after  a  subpoena  served  on  him»  he  attend  in  Court,  and  daring  the  opening 
of  the  plaintiff's  cause,  thinking  he  is  not  able  to  prove  a  particular  fact,  he 
leave  the  Court,  and  the  plaintiff  is  nonsuited  for  want  of  evidence. 


VOL.  III. 


eo 


Malcolm 

V. 


^§0  CASES  IN  TRfNITT  TBRMt 

1810.  subpcena  to  give  evidence  in  a  cause  whicb  was  tried  at  die 
ast  assizes  at  York,  on  an  aflUavit  which  stated  that  he 
was  in  Court  on  the  day  of  the  trial,  and  that  having  heard 

I>AT.  the  plaintiff's  case  opened^  he  immediatelj  left  it,  and  did 

not  return  afterwards,  in  consequence  of  which  the  phio- 
tiff  was  nonsuited,  but  it  not  appearing  in  the  affidavit  that 
he  was  called  on  his  subpoena,  die  Court  ordered  it  to  be 
amended  in  that  respect,  and  the  rule  was  accordio|^f 
enlarged  until  this  daj,  when 

Mr.  Serjt  Lens  shewed  cause,  on  an  affidavit,  which 
stated,  that  an  action  had  been  brought  against  the  de- 
fendant, for  having  advised  the  plaintiff  to  take  an  aa* 
nuitj  on  a  title  which  had   turned  out  to  be  defective, 
and  the   only  question  in  the   cause  was,  whether  die 
defendant  had  communicated  to  the  pbuntiff  that  there 
were  any  prior  incumbrances  on  the  property  before  the 
annuity  was  granted*  and  the  witness  subpoenaed  was  to 
prove  that  no  communication  of  that  sort  was  made,  that 
the  witness  remained  in  Court  during  the  openiog  of  the 
plaintiff's  case ;  and  that  having  heard  it,  and  knowing  that 
he  could  not  support  the  fact  for  which  he  was  sobpoeoaed, 
and  stated  to  be  enabled  to  prove,  he  left  the  Court; 
that  the  plamtiff 's  attorney  wbhed  to  warp  his  testimony, 
and  promised  to  send  £^  to  his  wife,  which  die  attorney 
admitted,  but  said,  that  he  did  not  intend  to  send  it,  but 
offered  it  merely  to  bduce  the  witness  to  stay  to  be  ex- 
amined ;  under  these  circumstances,  therefore,  the  leaned 
Serjeant  insisted,  that  an  attachment  ought  not  to  issue, 
and  that  if  the  plaintiff  had  sustained  any  damage  from 
the  non-attendance  of  the  witness,  he  might  have  his  re- 
medy by  action ;  and  that  even  if  the  vritness  had  appeared 
and  given  his  testimony,  the  phdntiff  would  have  been 
nonsuited,  as  the  witness  himself  was  fully  aware  that  he 
could  not  prove  the  facts  for  which  he  had  been  sub- 
poenaed. 
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Mr.  Serjt.  PeB,  in  rapport  of  the  rule,  was  stopped         1818. 
bj  the  Court. 


Malcolm 

Lord  Chief  Justice  Dallas.  The  witness  certainly  q^'^ 
ought  not  to  have  left  the  Court,  and  no  satisfactory  rea- 
son has  been  assigned  for  his  havmg  so  done ;  it  appears 
dial  he  heard  the  Counsel  for  the  plaintiff  open  the  cause, 
and  having  learnt  that  he  was  to  be  called  for  the  purpose 
of  proving  that  no  communication  had  been  made  to  the 
plaintiff  of  prior  incumbrances  on  the  property  on  which 
an  annuity  had  been  granted,  he  immediately  left  the 
Court.  It  is  our  duty  to  watch  over  the  administration  of 
justice,  and  when  a  witness  is  required  to  give  evidence  at 
a  trial  on  a  subpoena,  his  attendance  must  be  enforced, 
and  cannot  be  dispensed  with,  but  in  cases  of  the  most 
urgent  necessity. 

Mr.  Justice  Park.  If  this  were  an  application  for 
an  information,  it  would  admit  of  a  very  wide  distinction ; 
the  witness  has  been  guilty  of  a  contempt  m  not  obeying 
the  process  of  the  Court,  and  I  therefore  think  he  is  liable 
to  an  attachment 

Rule  absolute  (a). 


(a)  Mr.  Jnstice  Bummgk  and  Mr.  Justice  Richmrdttm 
were  absent. 


9»* 


AgS  CA9BS  IN  TRINITT  TUCM, 

1819. 


Tftesday,  Lord  Rivers  v.  Peatt  and  another. 

Jtme  15. 

In  trespass  for  This  was  an  action  of  trespass.— Hie  declaration  stated 

cnterinl  ^^  that  Uie  defendants  broke  and  entered  the  chace  of  the 

plaintiff's  plaintiff  called   Cranboume  Chace,  and  killed  his  deer 

v-ir*^'i?°^  therem.    The  defendanU  pleaded  not  guilty— on  which  i»- 

this  Court  wiu'  ^^  was  joined,  and  the  cause  stood  in  the  ordinary  coune 

not  ji^ant  a  for  trial,  at  the  next  assizes  for  the  G)unty  of  Wilts  ;tsii 

^h  ^^  h^h  ^^  question  intended  to  be  tried,  was  the  extent  of  the 

question  to  be  '''<)<i>)ci<^c>  of  Crajiboume  Chace,  and  whether    certsin 

tried  was  to  lands  in  the  parish  of  Tollard  Roi/al,  in  the  County  of 

ascertaiti  the  jy^n     ^^,^  ^j^j^j^  j^ 
boundaries  of 

the  chace ;  and  '"  ^  former  case  where  the  plaintiff  had  brought  S  si' 

although  an-  milar  action  against  another  defendant,  after  a  long  trial, 
cumentarv  *  the  Jury  decided,  that  certain  lands  in  the  parish  otAlte- 
eTidence  as  diston,  in  the  County  of  Wilts,  were  not  within  the  chace 
J  Ki' ^•^"***  *"  question;  and  although  a  new  trial  was  afterwards 
testimony  moved  for  in  the  Court  of  King's  Bench  yet  that  Court 

was  necessary    were  perfectly  satisfied  wiih  the  finding  of  the  Jury,  and 
bo  nd*^      •       ''^f"'^^  ^^^  application, 
on  the  ground y 

that  a  cauae  Mr.  Serjt.  Lens,  in  the  course  of  the  last  term,  had 

milarriehts*  obtained  a  rule  nisi  for  atrial  at  bar,  in  the  next  Mi- 
had  been  lately  chaelmas  term,  by  a  special  Jury  of  the  County  of  Wilts. 

brought  by  the  He  observed  that  tiie  question  was  one  of  very  great  im- 
same  plaintiff  ,  ,  ,,..«.,  i^  -  * 

against  another  portance,  not  only  to  llie  plaintiff,  but  to  the  proprietors 

defendant,  in      and   occupiers  of  land  within  the  boundaries  of  Cran^ 

te^  h^d**V^^     ftowrwe  Chace ;  that  the  documentary  evidence  affecting  the 

tained  a  ver-      ^^^  commenced  from  a  period  of  very  great  antiquity, 

diet,  and  which  and  was  extremely  voluminous  and  complicated;  that 

the  Court  of 

King's  Bench,  after  argument,  had  refused  to  set  aside  or  grant  a  new  trial. 
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Ibe  true  construction  of  many  of  the  documents  depended  1810. 

vpon  a  right  understanding  of  principles  of  law ;  and    |     ^^^^ 
that  there  were  many  questions  of  great  intricacy,  as  well  v. 

in  point  of  law  as  of  fact.  If  they  embraced  a  mere  simple        Pratt. 
question  of  law,  it  might  be  more  convenient  to  try  it  either 
on  a  special  verdict,  or  by  a  bill  of  exceptions:  but  even  a 
special  verdict  could  not  decide  the  point  in  question,  as,  if 
the  case  were  accurately  stated,  the  difficulty  would  be 
solved.  The  substantial  question  intended  to  be  tried>  was, 
the  true  boundaries  of  Cranboume  Chace,  in  the  Counties 
of  Dorset  and  Wilts ;  two  had  been  ascribed  to  it,  the  inward 
ene  comprised  an  extent  of  about  fourteen  thousand  acres 
only,  while  the  outward  one  included  a  circuit  of  between 
three  and  four  hundred  thousand  acres,  and  was  nearly  a 
hundred  miles  in  wcumference.    Constant  disputes  had 
arisen  between  the  plainti£F,  as  owner,  and  the  proprietors 
of  lands  within  the  chace ;  the  one,  contending  that  he  had 
a  right  over  the  whole  space  between  the  two  boundaries; 
the  others,  that  his  right  did  not  extend  to  more  than  the 
inward  boundary.    The  forest  law  cannot  be  applicable 
to  the  present  question,  neither  is  it  necessary  la  inquire 
whether  the  plaintifiF's  right  be  fully  constituted,  baring 
been  so  long  suffered  to  remain  unmolested.    The  only 
doabt  is,  whether  the  plaintiff  can  daim  the  tight  of 
chace  to  the  limits  he  describes  it  as  extending  to.    As  the 
Court  of  King*s  Bench  have  formed  their  judgosent  on  this 
question,  a  trial  at  bar  is  now  the  only  proper  course  to 
be  adopted.    It  was  supposed  by  the  learned  Judge,  who 
tried  the  former  cause,  that  the  space  between  the  two 
boundaries  wasptir/teu,  which  is  said  to  be  the  perambu- 
lation of  a  forest  disafforested  (a),  over  which  the  owner  of 
land  vvithin  At  purlieu  has  the  sole  right  of  pursuing  deer 


(a)  Stat.  33  Edw.  l.-^A  hut.  303. 


5g4  OAtBS  IN  TRIVITT  TWMU, 

18 19.         "^y  l^iiDMlf  end  kb  stfrrants,  wluch  escape  out  of  Uie  forett ; 

"^v^  but  the  owner  of  the  fofeat  hat  merely  a  right  to  drive  the 

lord  RiTERS   jg^^  ^y^  ^^y  ^  f^uj  j^  ^  pur/i«i,  back  again  ioto  the 

Pratt.  forest.  This  might  have  been  a  purlieu  if  die  chace  had 
once  been  a  legal  forest,  and  disafforested  as  to  a  coosi- 
deraUe  part  of  it,  proved  such  chace  remained  entire 
vrithin  the  inner  botmdaiy.  This  difficulty  is  not  to  be 
solved  by  evidence  alone.  It  appeared  at  the  former  trisl 
that  there  were  seven  different  walks  to  the  chace,  gusrded 
by  seven  di£Rerent  keepers.  The  term  purlieu  cannot  be 
applied  to  this  caae,  as  it  does  not  appear  that  the  oater 
ambit,  vid  the  perambulations  and  grants  thereon  weie 
added  to  die  ancient  chace,  and  afterwards  disafforested 
by  the  statute  Cariu  Fareiii^  Lodges  are  erected  for 
the  keepers  in  different  parts  of  die  chace^  and  eiemmagt 
,  is  payable  durin|;  the  rutting  season,  which  is  collected 
at  a  gleat  distance  from  the  mterior  of  the  chace,  sod 
chace  courts  are  also  regularly  held.  Tliere  is  a  wide 
distinction  between  forests  and  chaces,  the  one  haviig  do 
coiuts  or  officers  except  for  the  purpose  of  taking  csre 
of  the  deer,  and  the  other  having  judicial  rights  attached 
to  those  courts.  At  the  former  trial  various  docoments 
were  produced  from  the  34  Hen*  3*  to  witUn  two  (ienturies 
since,  to  determine  the  boundaries  of  Cpcnbouame  Chace: 
all  these  tended  to  shew  that  the  space  between  the  two 
boundaries  could  not'be  considered  as  a  purlieu,  and  the 
dpobt  now  is,  whether  those  lands  in  the  parish  of  Tot- 
lard  Royal  be  or  be  not  witlua  the  diace?  This  is  ao 
unfit  question  to  be  tried  by  a  Jury  at  meiprius;  for  die 
plaintiff  must  eiiher  b^  entitled  to  the  whole  of  the  chace 
or  none;  and  although  the  defendants  may  contend,  that 
be  is  only  entitled  to  a  right  in  the  inner  bosindaiy,  yet 
others  might  assert,  that  he  had  no  right  whatever  even 
within  diat  boundary;  but  it  appeared  from  thedocaments 
of  the  last  half  century  that  the  chace  existed  to  the  fulj 


Lord  RiYERS 
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extent  now  claimed  by  the  plaintiff;  under  all  these  cir-  1819. 

cumstancea,  from  the  difficulties  attached  to  this  case,  the 
ambiguity  attendant  on  the  construction  of  so  many  do- 
caments,  as  well  as  a  multiplicity  of  parol  testimony,  the       Pratt. 
only  course  that  can  with  propriety  be  now  adopted,  is  by 
trial  at  bar. 

Mr.  Serjt.  PeU  now  shewed  cause. — ^Thie  question  to 
be  now  determined,  is  not,  what  are  the  boundaries  of  Cran^ 
ffourne  Chace,  but  merely  whether  ToUard  Royal^  in  the 
County  of  Wilts,  in  which  the  trespass  was  committed,  be 
within  it?    In  Wood  ▼.  Buddenia)  it  was  determined, 
that  no  part  of  ToUard  Royal  was  withb  Cranboume 
Chace.    This  point  therefore  mighX  be  tried  at  futi  prius, 
before  a  Jury  who  would  be  folly  competent  to  detennine 
ita  merits,  and  although  the  question  may  be  of  great 
importance  to  the  plaintiff,  although  many  witnesses  may 
be  necessary  to  be  examined,  and  the  valqe  or  magnitude 
of  the  property  may  be  considerable,  yet  those  reasons 
alone  are  not  sufficient  for  the  Court  to  grant  a  trial  at 
bar,  the  allowance  of  which  is  wholly  within  their  discrer 
tion.     It  is  a  question  for  a  Jury  rather  than  a  Judge ;  for 
it  contains  no  complicated  or  difficult  pofait  of  fiict  nor  of 
law:  for,  on  the  former  trial>  this  point  was  in  effect 
diBtermined,  and  the  present  case  cannot  be  put  in  a  dif- 
ferent way,  nor  can  any  new  evidence  be  introduced;  and 
on  an  application  there  for  a  new  trial,  the  Court  of 
King^s  Bench,  entertabmg  no  doubt  upon  the  point,  re- 
fused to  have  the  verdict  reviewed,  or  a  new  trial  granted, 
as  the  same  rigl^ts  must  be  then  re<ontested  between  the 
same  parties  which  had  been  befcM'e  properly  dbposed  of. 
As  this  case  embraces  a  similar  point,  and  as  the  case 
of  Wood  V.  Budden  has  decided  that  Tollard  Royal  is  no      ' 

(a)  Hob.  119. 
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1819.  purl  of  the  ckace  in  questioo^  there  can  be  no  ground  for 

^ordRTvEBS   ^^  application. 

V. 

Pratt.  Mr.  Segt.  Lem,  in  support  of  the  rule,  admitted,  thit 

the  merits,  and  the  evidence  to  be  adduced,  were  not  of 
themselves  sufficient  causes  for  a  trial  at  bar;  nor  ii^as  the 
mere  magnitude-  of  the  question,  or  value  of  the  propertj, 
enough  to  call  upon  the  Court  to  grant  it.    The  real  ques- 
tion now  to  be  tried  formed  no  part  of  the  case  which  was 
formerly  tried  by  the  present  plaintiff;  for  the  learned  Judge, 
w*ho  tried  that  cause,  solved  the  whole  of  the  difficulty  by 
supposing  that  the  space  between  the  two  boundaries  came 
within  the  denomination  of  purlieu;  but  the  original  boun- 
daries themselves  formed  no  question  in  that  case,  the 
solution  was  perfectly  new,  and  to  make  it  a  purlieu,  it 
must  be  inferred,   that  the  outer   boundary  was  origi- 
nally a  forest,  afterwards  reduced  to  a  chace,  and  that 
that  boundary,  though  disafforested,  might  still  be  con- 
sidered, as  the  purlieUf  or  part  of  the  forest.    This  is  a 
most  important  fact,  the  assumption  of  which  caoaot  be 
borne  out  by  evidence,  if  it  could,  a  special  verdict  might, 
answer  all  the  purposes  of  a  trial  at  bar;  but  the  former 
must  contain  all  the  evidence,  both  documentary  and  parol, 
which  would  be  mixed  up  equally  with  law  and  fact,  and  the 
effect  of  it  would  be  to  put  either  one  party  or  the  other 
entirely  out  of  Court.    If  the  special  verdict  weie  drawn 
improperly,  the  House  of  Lords  would  award  a  venire 
de  novo.     So  a  bill  of  exceptions  must  contain  all  ibe 
evidence,  and  the  effect  of  it  would  be  to  toke  the  cause 
opt  of  this  Court  to  that  of  the   King's  Bench,  who 
would,  in  all  probability,  remain  of  the  same  opinion  as 
before.    If  the  locus  in  quo  cannot  be  considered  as  pur- 
lieu  according  to  the  old  authorities,  and  the  sutute  De 
Carta  Foresta,  then  this  chace  remains  entire,   which 
))a8  always  been  described  as  a  chace,  and  not  a  forest ;  and 
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the  owner  has  always  exercised  his  righte  and  privileges  1819. 

accordingly.     As  such  chaces  were  established  antecedent    .  ^T^ 
to  the  passing  of  Carta  Foresta,  whether  the  locus  in  quo  v. 

be  a  chace  or  not,  is  now  to  be  decided.  No  application  Pratt. 
was  made  for  a  trial  at  bar  in  the  former  cause,  because 
the  question  as  to  this  space  being  a  purlieu  or  not  was 
not  then  considered,  which  being  now  added  to  such  a 
body  of  evidence,  and  circumstances  so  complicated,  this 
application  is  the  only  means  by  which  a  fair  and  impar* 
tkl  inquiry  can  be  had. 

Lord  Chief  Justice  Dallas.— This  is  a  subject  which 
is  certainly  extremely  extensive  in  its  nature,  and  I  do  not 
intend  to  under-rate  the  difficulties  belonging  to  it ;  but  its 
merits  lie  in  a  narrow  compass.  An  application  for  a  trial 
at  bar  is  always  in  the  discretion  of  the  Court,  and  is 
t(0  be  governed  by  circumstances.  I  cannot  say,  with  any 
precision,  what  circumstances  will  entitle  a  party  to  such 
an  application,  yet  it  is  quite  clear  that  the  following  rule 
is  applicable  to  all  cases  of  this  nature,  namely,  that  they 
are  not  to  be  entertained  lightly;  such  a  proceeding  is  not 
only  productive  of  inconvenience  to  the  Court,  but  gene^ 
rates  dday  to  the  suitors,  and  is  equally  inconvenient  to 
the  Jurors,  who  are  bound  to  attend;  and  it  is  also  pro- 
ductive of  heavy  expences  to  the  parties;  and  therefore  to 
entitle  a  party  to  succeed  on  an  application  of  this  nature, 
it  is  necessary  that  it  should  be  made  on  very  strong  grounds. 
There  is  no  case  similar  to  the  present  in  circumstances ; 
but  we  are  not  called  on  to  consider  whether,  before  trial 
had  on  the  complexity  in  fact,  or  the  difficulty  in  law,  we 
shall  now  grant  a  trial  at  bar.  A  former  trial  has  been  had, 
in  which  the  same  rights  were  involved,  and  we  are  now 
called  on  to  see  whether  any  thing  happened  at  that  trial, 
or  other  new  circumstances  have  since  transpired  to  fur-* 
liish  grounds  to  make  it  incumbent  on  us  to  grant  this 


Lord  RivEHS 

V. 
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1819«  application.  The  hd  is,  that  no  applicatkm  was  made 
in  the  first  instance,  because,  it  is  said,  no  difficnltf  had 
occurred  until  the  Judge  at  the  former  trial  had  left  it  to 
Pratt.  the  Jury  to  say  whether  the  place  where  the  trespass  was 
oonmitted  was  withm  the  pitrliem.  Whether  tfie  diflkol^ 
had  occurred  before  or  not,  or  efen  if  the  learned 
Judge  had  taken  a  frise  view  of  the  subject  at  tbe  trial, 
makes  no  difference,  for  an  application  was  afterwards 
made  to  the  Court  of  Kin^s  Beneh,  in  which  both 
these  subjects  could  have  been  discussed.  He  stated 
his  opinion  at  ntit  prms,  and  solved  die  diflicultyby 
considering  the  space  between  the  boundaries  as  t 
purlieu,  which  solution  my  Brother  Lins  has  ceasi- 
dered  as  a  novelty.  But  when  it  fell  from  the  leamed 
Judge,  after  his  report  of  the  trial  had  been  rec^ved,  sad 
after  i^ery  able  arguments  used  by  Counsel  in  Uie  Court  of 
King's  Bench  for  a  new  trial,  it  ceased  to  be  a  novelty; 
and  that  Court  fdt  so  little  difficulty  in  the  result  that 
they  reittsed  to  send  the  cause  to  a  new  trial.  On  what 
ground  therefore  can  we  now  order  a  trial  at  bar,  wbea 
that  Court  thought  that  even  a  re*cdQsideratioii  of  the  ques- 
tion was  unnecessary }  It  has  been  said,  thatif  this  cause 
were  tried  at  mtiprius,  that  the  Jury  would  find,  as  they 
did  in  die  former,  as  that  verdict  had  been  since  sanctioned 
by  the  Court  of  Kin^s  Bench.  But  a  bill  of  ezcqitioDi 
may  be  tendered;  and  although  it  may  be  neoessaiy  to 
state  a  number  of  facts  therein,  yet  it  will  not  differ  firom 
simihur  cases;  birt  it  has  been  said,  that '^it  must  be  put 
on  record,  and  go  to  the  Court  of  King'e  Bench,  who 
would  be  inclined  to  support  their  former  judgment. 
Even  if  the  record  go  to  the  King's  Bench,  a  writ  of  eiror 
may  be  brought  in  die  House  of  Lords,  where  the  judg- 
^  ment  must  be  final.  The  cause  will  then  be  fiilly  heard; 
and,  without  adverting  to  the  case  of  Wood  v.  Budden,  I 
think  this  rule  ought  to  be  dischaiged. 


IN  THE  FIFTY-NINTH  YEAR  OP  GEO.  III.  A89 

Mr.  Justice  Park. — I  .perfectly  concur  with  my  Lord  1810. 

Chief  Justice.     All  the  grounds  that  have  been  stated  in    .     ^^^     ^ 
...         ...  ^  .  .J        ,_      LordRivERd 

support  of  this  application  are  not  sumcient  to  induce  the  ^^ 

Court  to  deviate  from  the  common  course.  The  strong  Pratt. 
mnd  principal  point  relied  on  in  its  support^  is  the  novelty 
of  the  point  made  by  the  learned  Judge  at  the  former 
trial,  as  to  whether  the  space  between  the  two  bounda- 
ries were  or  were  ftot  a  purHeu.  But  thb  application 
does  not  now  come  with  a  good  grace  before  the 
Comt;  for  the  cause  was  most  fully  investigated  at  the  trial 
in  a  hearing,  which  occupied  two  whole  days.  When  the 
point  first  occurred  to  that  learned  Judge,  the  opinion  he 
gave  was  certainly  a  novelty;  but  after  it  had  been  re- 
considered by  the  Court  of  King*s  Bench,  after  hearing 
arguments  for  a  new  trial,  which  occupied  them  between 
three  and  four  days,  it  cannot  be  so  deemed,  ^s  to  any 
diiBcuIty  there  may  be  in  diis  case,  it  has  been  removed, 
or  at  all  events  lessened,  by  that  discussion.  There  was 
a  much  stronger  gromid  for  a  trial  at  bar  in  the  first  in- 
stance than  now.  If  the  case  go  back  to  the  Court  of 
Kind's  Bench  by  a  biH  of  exceptions,  and  they  adhere  to 
their  former  judgment,  the  most  speedy  and  sure  remedy 
for  the  plaintiff  to  adopt,  will  be  by  bringing  a  writ  of 
error  to  tlie  House  of  Lords,  where  the  opuiion  of  all  die 
Judges  will  be  given  on  the  subject.  My  Brother  Bich- 
ardson  concurs  m  opmion  on  the  grounds  that  aufiicient 
reasons  have  not  been  given  to  induce  the  Court  to  grant 
.  this  application,  and  my  Brother  Burrough  not  having 
been  present  during  the  aignment,  declines  expressing  his 
sentiments  on  thi^  occasion, 

Rule  discharged. 
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Wednesday, 
June  16f 

The  defendant 
may  refer  it  to 
the  prothono- 
tary,  before 
judgment,  to 
ascertain  what 
is  due  for  prin- 
cipal and  inte- 
irest  on  a  com- 
|non  money 
)>ond. 


BoSWORTU  V.  BOSWOBTU. 

Mr.  Serjt.  Faughan,  on  the  first  day  of  this  term,  bad 
ojbtained  a  rule  niti,  on  tt^e  part  of  the  defendant,  to  refer 
to  the  prothonotary  to  ascertain  what  was  due  for  priar 
qpal  and  interest  on  a  common  money*  bond* 

Mr.  Serjt  Omlow  now  shewed  cause,  and  insisted,  that 
no  reference  could  be  made  until  after  judgment;  that  this 
was  not  a  question  of  computation,  and  that  part  of  th^ 
money  might  have  bjpen  paid. 


Mr.  Serjt.  Faugkan,  in  support  of  the  rule,  relied  09 
the  ca9e  of  Farquhar  v.  Morris  {a),  where  »  rnQtion  fi; 
milar  to  the  present  was  made. 

The  Court  at  first  were  inclined  to  Uiink  that  this  i|h 
plication  could  not  be  made  on  the  part  of  the  defendant, 
hut,  on  referring  to  the  secondary,  made  the  rule 

Absolate. 
(a)  7  Term  Rep.  124. 


Wednesday, 
June  16. 


PiNCHER  V.  Brown. 


If  a  defendant  Mr.  Serjt.  Faughan  moved  for  a  rule  nin,  that  the  pro- 
£15,^or^ood8  ^o"^**'^  should  allow  tlie  defendant  his  costs  under 
sold,  and  be 

indebted  to  the  plaintiff  in  the  sum  of  £14  only,  on  a  promissory  note,  pay- 
able by  instalments,  the  Court  will  not  allow  the  defendant  his  costs  pur- 
suant to  43  Geo,  3.  n  46.,  as  he  might  have  been  arrested  on  the  note. 
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the  43  Geo.  3.  c.  46.  8.  3.,  on  the  ground  that  he  had 
been  vexatiously  arrested.  He  founded  his  motion  on 
an  affidavit,  which  stated,  that  the  defendant  had  been 
arrested  for  «£l5- and  upwards,  for  goods  sold  and  deli- 
vered. That  the  ori^al  debt  amounted  to<£l5:  17s., 
and  that  the  defendant  had,  before  the  commencement  of 
the  action,  paid  £l :  17s.,  which  reduced  die  debt  to 
«£14;  for  which  sum  he  gave  a  promissory  note,  payable 
by  instalments,  at  £2  per  month.  On  the  production  of 
this  note  at  the  trial,  the  Jury  found  a  verdict  for  the 
plaintiff  for  ^14;  the  learned  Serjeant  contended,  that,  as 
the  defendant  was  held  to  bail  on  an  affidavit  for  goods 
sold,  and  as  the  declaration  was  framed  accordingly  with- 
out any  count  on  the  note,  that  he  could  not  have  been 
liable  to  arrest,  as  he  was  indebted  to  the  plaintiff  in  ^14 
only  when  the  arrest  took  place. 


1819. 


PiNCHER 

Brown. 


Lord  Chief  Justice  Dallas.— In  order  to  entitle  the 
defendant  to  the  fruits  of  the  application  he  now  seeks  for, 
the  arrest  must  have  been  vexatious  and  malicious,  and  I 
think  there  was  no  colour  for  saying  that  it  U*as  so.  The 
defendant  was  indebted  to  the  plaintiff  »  the  sum  of  c£l4, 
and  was  arrested  for  £\5  and  upwards,  but  the  plaintiff 
might  have  brought  an  action  on  the  note,  and  the  de- 
fendant might  therefore  have  been  ar rested  ^for  .£10,  within 
the  statute,  or  the  plaintiff  might  have  held  him  to  bail 
for  «£l4,  being  the  sum  actually  due  on  the  note.  As 
therefore  the  plaintiff  might  haye  arrested  him  on  the 
note,  t))is  alone  is  a  complete  and  sufficient  answer  to  the 
arrest  being  either  vexatious  or  malicious. 

Mr.  Justice  Park-— I  perfectly  concur  with  my  lord 
Chief  Justice  in  thinking  that  there  is  a  complete  answer 
to  the  chaige  of  a  frivolous  or  malicious  arrest;  for  the 
questicm  is  not  whether  the  proceedings  are  perfectly  re* 
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gidar,  bttt  whether  the  defendant  siigbt  have  been  amsted 
on  the  note;  and  he  certainly  conM  ha?e  been  heU  lb 
bail  for  the  ram,  not  only  of  «£lO,  hot  £l4,  and  thb  case 
therefon  is  ckariy  not  withb  the  statute. 


Mr.  Justice  Burrovoh. — Hie  Jury  have  determined 
by  thw  irerdict,  that  jf  14  was  due  from  the  defendnt  to 
die  plainttff  on  the  note,  and  I  therefore  think  he  is  not 
entitled  to  thia  af^lication. 

Rule  refiiaed((i). 

(a)  Mr.  Justice  Richardton  was  absent. 


Thursday. 
June  17. 


Outer  and  Others,  Assignees  of  Roberts,  a  Baoknipt, 
V.  Bartlett. 


In  an  action  of  This  was  an  action  of  trover  brought  agunst  the  defen- 

br  the  assie-  ^  ^"°^  ""**"  ^"  ^^^^  ™*"*®  ^^  *®  ^"^  Chancellor,  upon 
sees  of  a  bank-  the  petition  of  the  plaintiffs,  as  assignees  of  l{o6erte,  a 
bankrupt,  to  recover  the  value  olf  a  rick  of  oak-bark, 
standing  at  Whaddon  Cheue,  of  which  it  was  alleged  Ae 
bankrupt  was  the  reputed  owner  at  the  time  of  his  hmk- 
ruptcy. 

At  the  trial  of  the  cause  before  Mr.  Baron  Grahm, 
asked  what  was  at  the  last  assizes  at  Aylesbury ^  a  verdict  was  found 
S'thSffh-'^  for  the  plaintifiB  with  ^SOOO  damages,  sulject  to  ht 
bourhood  to  reduced  out  of  Court  as  to  the  value  of  the  bark.  The 
whom  the  rick  facts,  as  appeared  ia  evidence,  were  these ;  the  commisiiou 
SSrSe^*"  against  the  bankrupt,  dated  the  «8th  of  ^|»t7, 1817,thc 

bankruptcy, 

-if  it  appear  that  the  bankrupt  had  exercised  repeated  acts  of  ownership 

over  it  previous  to  that  time. 


mptfor  a  rick 
of  bark,  and  of 
which  die 
bankrupt  was 
the  reputed 
owner,  a  wit- 
ness may  be 


m  THB  nrwr^vwrn  tbae  op  qzo.  hi.  59J| 

toigmiimt  dated  la  the  moBdi  of  May  following,  and  1819. 
the  order  of  the  Court  of  Clmiice^,  were  set endly  pot  m  J-^ 
and  admitted.  The  evidence  prodaoed  by  the  plaintifi  0^» 
was  confined  principallj  to  the  repatation  of  ownership,  Bartlbtt. 
the  witnefses  being  the  persons  employed  by  the  bankrupt 
to  gather  and  stack  the  rick.  It  appemd  that  he  had  pur- 
chased the  bark  in  1815.  The  first  witness  stated,  that  he 
was  employed  by  the  bankrupt  in  that  year  to  draw  and 
stack  the  bark  b  question,  and  that  he  was  paid  by  the  bank- 
mpty  who  was  a  tanner,  and  who  gave  all  the  directions  re- 
specting it ;  that  in  February  1817,  he  was  ordered  by  the 
bankrupt  to  repair  die  thatch  of  diis  stack  after  a  storm, 
but  that  he  did  not  do  it,  and  that  on  his  meeting  the  Ivink- 
mpt  some  time  afterwards,  and  being  asked  whether  he  had 
repaired  i^  he  told  him  that  he  had  not,  but  had  recommend- 
ed another  person  to  him  for  that  purpose.  On  this  witness 
being  asked  by  the  pIainti£Ps  counsel,  how  he  knew  this 
rick  belonged  to  the  bankrupt,  he  stated,  by  report  only ; 
and  on  being  further  asked,  what  was  the  reputation  of  the 
neighbourhood,  as  to  whom  the  rick  belonged  at  the  time 
of  the  bankruptcy,  the  question  was  objected  to  by  the  de^ 
fendant's  counsel,  upon  the  ground  that  the  reputed  owner- 
ship must  be  gathered  from  facts,  and  not  by  an  answer  to 
a  question  put  in  so  general  terms.  Hie  case  of  Ourr  r. 
BMttan  (a)  was  relied  on  by  the  plaintiffs,  where  Lord 
Chief  Justice  Gibbs  had  admitted,  not  only  evidence  of  re- 
putation, but  testimony  to  contradict  it,— the  learned 
Judge,  in  deciding  that  the  question  was  properly  put, 
stated,  that  he  thought  the  evidence  was  introduced  of 
necessity,  if  not,  it  would  be  to  reject  the  words  **  reputed 
owner,"  and  consider  a  bankrupt  only  as  such  owner  as 
would  be  shewn  to  be  reputed  by  the  acts  of  ownership^ 
possession,  order,  and  disposition  mentioned  in  the  statute 

{a)\HoieiRep.^in. 
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21  Jae.  1 .  Cap.  19.  The  witness  then  answered,  that  tte 
bankrupt  was  considered  the-  owner  of  the  rick  by  cveiy 
one  up  to  the  time  of  the  bankruptcy,  and  then  added, 
that  he  gave  the  bankrupt  credit  considering  biifi 
to  be  the  owner;— For  the  defendant,  the  bankrupt,  who 
was  his  son-in-law,  slated,  that  he  was  employed  by  the 
former  before  1815>  to  purchase  bark  for  hhn  in  Whaidon 
Ckace,  and  that  bis  father-in-law  had  purchased  aad  paid 
for  the  bark  in  question  more  than  a  twelvemonlh  befwe 
the  act  of  bankruptcy  took  pbce,  but  no  evidence  was  pro- 
duced to  shew  thai  he  had  ever  taken  possession,  or 
exercised  any  act  of  ownensbipover  the  stack  in  questioD; 
the  learned  Judge  left  it'to  the  Jury  to  say,  whether  the 
bankrupt,  having  been  the  original  owner  of  the  bark, 
continued  to  be  so  reputed  to  the  time  of  his  bankruptcy; 
and  if  so,  to  find  a  verdict  for  the  plainti£& ;  if  not,  that 
the  defendant  would  be  entitled  to  recover.  TheJu^ 
found  a  verdict  for  the  ptaintiffs. 


Mr^  Serjt.  Blosset  having  in  the  last  term  obtained  a 
rule  nisi,  that  this  verdict  might  be  set  aside,  aud  a  new 
trial  granted,  on  the  ground  that  the  question  of  reputed 
ownership  was  improperly  put  and  admitted  in  evidence 
at  the  trial. 


Mr.  Serjt.  Lawes  was  on  this  day  about  to  shew  caow 
against  the  rule, — when 

Mr.  Serjt.  Blosset  (with  whom  was  Mr.  Serjt.  Lem) 
were  called  on  by  the  Court  in  its  support;  they  insisted^ 
that  evidence  of  reputation  was  not  admissible  in  that 
stage  of  the  trial  in  which  it  was  offered,  and  observed, 
that  this  was  not  merely  common  evidence  of  reputatiois 
but  that  the  foundation  must  be  laid  by  antecedent  matter. 
— ^The  single  point  on  which  the  question  turns,  is  the 
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JiUP;  gr  vhicfa  htd  baeo  pot  into  hU  Inuida  by  odm  imlifi-  ^^^ 

diltb ;  ihat  ebuie  only  entttfet  the  comoiUtionm  to  Mce    BAsrura. 

ditlpropcfty  of  tbf  Unknipt  which  he  night  have  in  his    ' 

hwdf  «s  reputed  owner.    The  evidence  et  the  trid  abodd 

have  been  confined  to  the  bankrupt's  actual  poaaeaiion, 

and  not  extended  to  that  of  reputation.    The  words  "  le- 

pm  od  owiWf  *'  used  la  the  atalule,  are  merely  to  diatingniah 

a«cb  oyiroer  from  the  real  one.    Poaaeaiioiiy  as  reputed 

omwr,  ought  lo  be  proved  by  apedfic  acta,  and  Che  only 

i|ieatie»  'm,  whether  the  hanknipt,  aa  reputed  owner,  had 

conaeot  of  sale  given  him  by  the  real  owner;,  he  mi|;ht 

hane  had  the  M^poMon  of  ihe  properly  aa  agent,  fiictor,  or 

partner ;  evideiBce  might  theisfore  have  been  given  of  acta 

af  ownarabip,  aa  appaient  oavaeri  pud  whether  the  bank- 

nipt  exerciaed  ijie  order  and  diapoaition ;  but  the  general 

rule  aa  to  the  admiaailnlity  of  evidencse  and  reputation,  are 

diametrically  oppoaite  to  the  effect  intended  to  be  given 

by  tUa  statute.  The  fiMla  of  die  caae  of  Gwr  v.  Ruiion  (&) 

are  wholly  distinguishable  from  die  preaent.    Loid  Chief 

Justice  G^b$  then  said, ''  The  Jury  must  look  to  the  facta 

«D  which  the  opinions  on  both  sides  were  formed.*'    It  is 

impoaaible  for  one  man  to  form  an  opinion  on  facts  whidi 


(a)  By  which  it  ia  enacted,  "That  if  at  any  time  tbere^* 
after,  any  persons  shall  become  bankrupt,  and  at  such 
Ihne  aa  they  shall  so  become  bankrapt,  shall,  by  the  con- 
sent and  permission  of  the  true  owner  aud  proprietarir, 
have  in  their  possession,  order,  and  disposition,  any  gpoda 
er  chattels,  wfiereof  they  shall  be  reputed  owners,  and 
take  upon  them  the  sale»  altei«tion,  or  disposition,  aa 
owners,  thajt  in  every  such  case  the  commissioners,  or  the 
greater  part  of  them,  shall  have  power  to  sell  and  dispose 
of  the  same,  to  and  for  the  benent  of  the  creditors  which 
shall  seek  relief  by  the  commission,  aa  fuUy  aa  any  oAer 
part  of  the  estate  of  the  bankrupt." 

(&)  1  HoH^s  Rep.  3-27. 
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are  onl^  wholly  known  to  another,  and  existing  facts 
not  be  coupled  with  evidence  of  reputation ;  the  evidence 
in  this  case,  therefore,  diould  have  been  confined  to  cir- 
cumstances of  ownership  proved  by  facts,  and  not  merely 
by  belief  or  reputation ;  when  the  jury  should  have  judged 
from  those  facts  alone,  and  have  drawn  their  conclttsion 
accordingly. 

Lord  Chief  Justice  Dallas.— It  seems  to  me,  ihat  this 
case  has  nothing  to  do  with  the  rules  of  evidence  applia- 
ble  to  reputation  or  hearsay,  but  whether  the  question  put 
at  the  trial  were  admissible  or  not,  depends  entirdy  on 
the  construction  of  the  llth  section  of  21  Jac.  I.e.  19. 
which  is  alone  connected  with  it.    It  has  been  said,  tbit 
the  object  of  that  statute  is,  to  distinguish  between  reil 
and  reputed  ownership,  and  so  it  is,  for  its  principal  object 
is,  that  if  &be  credit  be  given  to  a  person  as  reputed 
owner,  who  exercises  a  power  over  property,  he  shall  be 
taken  as  a  real  owner,  to  put  such  property  into  the  hinds 
of  his  creditors.    The  clause  in  question  enacts,  tha^  *'  If 
any  persons,  at  such  time  as  they  shall  become  bankrupt, 
shall,  by  consent  and  permission  of  the  true  owner  and 
proprietary,  have  in  their  possession,  order,  and  disposition, 
any  goods  and  chattels."  The  consent  and  permission  of 
the  owner  is  not  to  be  proved  by  positive  evidence,  but  in- 
ferred by  the  possession  of  the  property,  connected  with 
the  order  and  disposition  over  it,  making  it  incumbent  on 
the  other  party  to  prove  that  such  order  was  exercised 
without  his  consent  as  owner.    If,  therefore,  the  bankrupt 
be  merely  a  reputed  owner,  still,  having  exercised  acts  of 
disposition  over  the  property,  he  must  be  considered  as  a 
real  one.     But  then  the  immediate  following  words  in  that 
clause  are,  ''whereof  they  shall  be  reputed  ownere,  and  take 
upon  themselves  the  sale,  alteration,  or  disposition  as  ow- 
ners." The  word  "  reputed''  is  the  most  emphatic  word  of 
ibe  statute,  being  introduced  to  compare  and  contrast  the 
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real  tvith  the  apparent  owner ;  how  can  it  be  ascertained  1810^ 

tbat  a  person  is  a  reputed  owner,  eicept  by  the  evidence 
of  his  neighbours  t  Whether,  if  the  question  of  reputa- 
tion had  not  been  put,  it  might  have  been  proved  by  other  Bartlbtt« 
evidence,  it  is  not  necessary  now  to  examine,  for  the 
atatute  enacts,  ''  whereof  the  bankrupt  is  the  reputed 
owner."  Whether  he  be  die  real  owner  or  not,  therefore, 
is  enth^iy  out  of  the  question ;  but  the  single  point  is, 
whether  the  party  be  or  be  not  the  reputed  owner.  I 
think  that  is  a  question  necessary  and  proper  to  be  put 
But  it  was  proved  here,  that  the  bankrupt  had  the  original 
disposition  of  the  property,  and  afterwards  exercised  a  rcr 
potation  of  ownership.  Cases  of  this  description  depend 
on  their  own  peculiar  circumstances^  and  the  main  diffi- 
culty that  generally  prises,  is  to  ascertain  who  is  the  reputed 
owner,  and  whetlier,  from  his  order  and  disposition  of  the 
property,  he  |je  so  in  fact  ur  not.  This  is  rather  a  ques- 
tion of  fact  than  of  law,  as  was  observed  by  Mr.  Justice 
Bulier,  in  Walker  v.  Burnell(a),  and  recognised  by  Mr. 
Justice  Lawrence,  in  Horn  v.  Baker  (b\  So  Lord  Ellen-' 
boroughf  inMuller  v.  Mo$i(c\  confirming  the  doctrine 
of  both  these  learned  Judges,  said,  *'  reputed  ownership  is 
a  fact  which  ought  to  have  been  found  in  order  to  raise 
the  question  ;*'  and  in  the  previous  case  of  Lingham  v. 
Biggs  (d)f  Lord  Chief  Justice  Ej/re  concurred  with  Mr. 
Justice  BuUer,  and  said,  that  **  when  it  was  once  ascer- 
tained whether  the  bankrttpt  was  the  reputed  owner  or  not, 
there  would  be  very  little  difficulty  in  deciding  ;  fur  that, 
from  reputed  ownership,  false  credit  arose,  to  remedy  tli^ 
mischief  of  which,  the  statute  applied,  and  the  other  terms 
of  the  11th  section  of  that  statute  were  incidental  to  rer 
puted  ownership;*'  reputed  ownership,  therefore,  is  coi\- 


(a)  Doug.  317. (6)   »  East.  241. 
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nected  widi  tte  oirder  and  posiesnon  of  the  propertir. 

The  questioti,  therefore,  put  at  the  trial,  when  cmiaec«ei 

tirith  <he  fadts  df  this  case,  iras,  I  think,  admissibie  ts  en- 

dence  of  the  order  and  disposition  of  the  bark  in  qoesMi 

by  the  bankrupt.    Although  it  has  been  saic^  that  the  cms 

ot'Gurrf.EuitOH^na  distingnishable  from  die  prttMi 

%till,  I  think  it  decisive  of  the  point  in  question ;  thtt  «M 

mn  action  of  trover  by  the  assignee  of  a  bankrupt  to  re* 

cover  the  possession  of  property  alleged  to  have  bdoa|^ 

to  him  before  his  bankruptcy  as  reputed  owner;  liisr^ 

evidence  was  received,  that  the  repntafioii  amongit  <te 

servants  and  neighbours  of  the  bankrupt  was,  that  he  mi 

the  owner ;  and  for  the  defendant,  contradictory  evideooe 

of  that  reputation  was  admitted  to  shew,  that  he  paid  fbe 

taxes  of  the  ftnn,  and  that  he  was  considered  by  a  oott^ 

ber  of  tradesmen  as  the  sole  owner  and  proprietor  of  dM 

stock.     Whether  the  reputation  m  diat  case  was  a  msfftr 

of  factor  not;  still,  Lord  Chief  Justice  Gtiis  admiltMl 

evidence  of  it,  both  for  the  plaintiff  and  defendant;  and  %b 

Lordship  there  said,  *'  What  is  Ae  reputation  of  oalH^r^ 

flhip  ?  it  is  made  up  of  the  opinions  of  a  man's  neigbboun; 

it  is  a  number  of  voices,  as  it  were,  concurrii^  apon  one 

or  other  of  two  facts.*"    So  here,  the  question  put  lit  tto 

trial  was  admissible  to  shew  the  reputation  of  ownerrfiip 

which  the  bankrupt  had  among  his  neighbours.    If  eo 

other  evidence  had  been  adduced,  I  do  not  say,  wh^ber 

this  question  would  have  been  admissible  or  not,  neMrtr 

ts  it  necessaiyto  determine,  whether  reputed  own^nbip 

ean  be  proved  in  any  case  without  admission  df  hcUB  10 

isupport  it;  but  on  looking  to  all  the  facts  of  the  pMM 

"Case,  I  think  the  evidence  of  reputation  was  propffAj  aid* 

mitted,  and  that  this  rule  ought  therefore  to  be  to- 

^charged. 

Mr.  Justice  Park. — I  do  not  think  itnecessaty  togive 
an  opinion  on  the  abstract  question,  M^etlier  evidence  of 
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i^putqtioa  WM  ^dinwible  ia  thif  case,  imleaB  it  wu  9^9^ 
ported  by  facts.   But  it  appears  quite  clear  from  the  report 
of  the  learned  Judge  who  tried  the  cause,  as  well  as  frqui 
the  testimony  of  one  of  the  witnesses  who  was  eiam'meci  fq^ 
the  plaintiffs,  that  the  bankrupt  exercised  Yavious  acts  pf 
ownership  over  the  stack  in  question ;  that  he  had  the  sole 
apparent   ownership,  and  dierefore  he  was  cQnsider«4 
as  Qwqer.    M;  Brother  £Ia$$ci  has  saidj  that  the  woc4 
"  reputed"  can  only  apply  to  the  ajfponnt  owuer.    Bui 
the  statute  of  Jame$  does  not  consider  him  as  the  leM 
Qw^er.    By  the  preamble  it  appears,  th»t  the  object  of 
the  statute  was,  to  afford  relief  to  creditors  against  such  aa 
shall  become  baphniptsi  and  the  word  ^'  reputed"  is  used  to 
protect  them  from  the  effects  of  a  false  reputation.    Mf- 
Justice  iMtwnace,  in  JEfom  r.  Baker  {a),  aaid,  '<  The  ques- 
tion in  these  cases  is  rather  a  question  of^fact  than  of  law*** 
Tlie  ftct  here,  wm  made  up  not  merely  on  the  vague  opi? 
Dions  of  others^  but  on  the  judgment  of  those  who  had 
seen  the  party  do  certain  acts,  by  which  not  only  they  rer 
puted  him  to  be  the  owner  of  the  rick  in  question, 
but  their  neighbours  also,  were    of  the  s^me   opinion* 
The  case  of  Gurr  v.  Rutton\b),  is  ^zpresaly  applicable  tq 
this  point.    My  Brother  Lem  doubted,  whether  the  conti- 
nuation of  credit  was  admissible  in  evidence,  from  tb^ 
ostensible  appearance  of  ownership  held  out  by  the  bank- 
rupt, but  that  is  the  very  object  for  which  the  statute 
meant  to  provide.    J,  therefore,  think  this  questipn,  as  tp 
reputation,  was  properly  put  and  received  in  evidence,  ao^ 
thar  there  is  no  ground  for  a  new  trial. 


owvim 


Mr.  Justice  Bureougu. — ^The  question  in  thi^  case 
certainly  depends  on  the  construction  of  the  stat.  21  Jac.  1 . 
c.  19.  i.  1 1.  and  we  must  reject  the  word  *'  reputed"  alto- 


fa)  0  EoMf,  241. (6)  1  iSfotfi  Rep,  W7. 


«00 


CASKS   IN  TRINITY   TRRM, 


1019. 


Olivbr 

r. 
Bartlktt. 


getfaer  from  that  clause,  if  the  question  pat  at  the  trial  mra^ 
not  admissible  in  evidence.    What  are  the  circumstance*  ? 
The  bark  originally  belonged  to  the  bankrupt,  he  exercised 
repeated  acts  of  ownership  over  it,  till  within  a  short  tioM 
previous  to  his  bankruptcy,  when  it  was  seized ;  be  sold 
it  to  his  lather-in-law,  the  defendant,  but  no  steps  were 
taken  to  give  the  latter  the  visible  possession.    It  is  said 
the  defendant  was  the  true  owner;  h^  might  have  been  so, 
but  still  he  left  the  property  in  the  apparent  possession  of 
die  bankrupt.    Every  disposition  of  it  was  made  by  him, 
and  by  those  acta  he  was  considered  the  real  owner.    The 
statute  of  James,  therefore,  is  particularly  applicable  to 
this  case.     It  has  been  said,  that  the  witnesses  for  Ihe 
plaintiff  had  not  connected  their  evidence  of  repntatioo 
with  fact ;  but  that  was  unnecessary,  for  possession  alone 
is  sufficient  to  nuse  a  presumption,  that  the  ownership  was 
in  the  bankrupt.    One  of  them  sv^re,  that  he  gave  the 
bankrupt  credit  on  the  ground  of  such  belief.    That  tes- 
timony was  clearly  within  the  statute.     Even  if  there  had 
been  no  decision  on  this  subject,  I  should  have  thought 
diat  the  evidence  offered  at  the  trial  was  recehrab/e,  but 
Lord  Chief  Justice  Gibbs  not  only  held  that  it  might  be 
received  in  the  case  of  Gurr  v.  Rution,  but  his  Lordship 
there  also  admitted  evidence  contradictory  of  the  reputa- 
tion.   The  reputation  of  ownership  might  have  been  done 
away  with  by  shewing  that  the  bankrupt  was  merdy  s 
trustee,  or  an  executor,  but  the  plaintiff  proved  not  only  the 
lleputation  of  ownership,  but  the  possession  of,  and  depo- 
sition by  the  bankrupt,  as  owner,  to  the  cvb  of  his  baak- 
ruptcy.     I  therefore  think,  that  the  evidence  offered  at  the 
trial,  vi-as  properly  received,  and  that  the  verdict  of  the 
Jury  was  perfectly  correct. 

Rule  discharged  (a). 


(a)  Mr.  Justice  Richardson  was  absent 
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JVtkins  and  Others,  Assignees  of  Tbedbold,  a  Friday, 

o.  Jane  18. 

Bankrupt,  v.  Seward. 

Mb.  Serjt.  Pell  moved,  that  it  might  be  referred  to  the  If  the  plaintiffs, 
prothonotary  toxing  the  costs  for  the  plaintiffs,  as  as-  "'b^trupt*  ^ 
aignees  of  a  bankrupt  in  this  cause,  under  the  49th  Geo.  S.  prore  Uie  peti- 
c.  W.s.  10,  (II).  At  the  trial  of  the  cause,  the  petition-  ^jJ^^j^^^J^^ 
ing  creditor's  debt  and  act  of  bankruptcy  were  disputed,  ing'^jj  ^ct  of" 
and  notice  was  given  by  the  defendant  of  his  intention  so  bankruptcy,  at 
to  do.  The  plaintiffs  were  nonsuited,  although  the  trading  ^^^^^'"^^^ 
petitioqing  creditor's  debt  and  act  of  bankruptcy  had  been  }^y  the  defend- 
most  dearly  and  satisfactorily  proved,  which  the  learned  antsotodo,and 
..    ,       _H  .«        -_  *         8re  aiterwardfl 

Judge  certified  accordingly.    The  prothonotary,  on  taxa-  nonsuited,  they 

(ion,  considered,  that  he  was  not  empowered  by  the  above  are  not  entitled 
clause  to  give  the  plaintiffs  the  liosts,  of  proving  the  facU  J^^^'g™'^^'' 


c.  121.  «.  10. 
as  that  cknse 


(a)  By  wLich  it  is  enacted,  "  That  m  any  acUon  brought  relates  only  to 
by  or  against  any  assignee  of  a  bankrupt,  the  commission  ^^^^  ^^len 
of  bankruptcy,  and  the  proceedings  of  the  commMSioners  ^^  ^Y^Xsdn  a 
under  the  same,  shall  be  evidence  to  be  received  of  the  verdict, 
petitioning  creditor's  debt,  and  of  th^  trading  and  bank- 
rubtcy  of  such  bankrupt,  unless  the  other  party  m  such 
action  shall,  if  defendant,  ^t  or  before  the  time  of  hia 
olcadinsc  to  sucb  action,  and  if  plaintifl;  before  issue  joined 
m  such  action,  give  notice  in  writing  to  such  aasignc«, 
that  be  intends  to  dispute  such  matters,  or  any  of  them ; 
and  where  such  notice  shall  have  been  given,  if  such  a^^- 
simee  shall  at  the  trial  prove  the  matter  so  disputed,  or 
the  other  party  shatt  at  the  trial  admit  the  same,  the  Judge 
before  whom  the  cause  shall  be  tried,  shall,  if  he  shall  sec 
fit  erant  a  certificate  that  such  proof  or  admission  was 
mide  upon  such  trial,  and  such  assignee  shall  be  entitled 
to  the  costs,  to  be  taxed  by  the  proper  officer,  occasioned  • 
by  such  notice  ;  and  such  costs  shaU,  in  case  the  assignee 
shaU  obtain  a  verdict,  be  added  to  his  costs;  and  if  the 
other  party  shall  obtain  a  verdict,  shall  be  get  off  or  de. 
ducted  from  the  costs  which  such  other  party  would  other, 
wise  be  entitled  to  receive  from  such  assignee. 


«ol 


tAitS  IK  TtlHITt  TBmC, 


MM. 

ATftllft 

Sbwabd. 


eoQtiiiiad  b  die  defeodaat's  notioe^  as  auch  ckiaae  ei- 
tended  only  to  cases  where  the  parties  had  obtained  a 
vnuici* 

Hie  learned  Serjeant  contended,  that  although  the  costs 
were  not  expressly  provided  for  by  that  section,  in  case  of 
a  noosoit,  still,  that  the  phuntiffs  were  entitled  to  then  b 
the  ^ittitable  new  of  the  statute. 

ImA  Chief  Jdstiee  Dallas.— The  only  question  is, 
urtietber  the  plaintiA,  as  assignees,  are  entitled  to  cesu 
trttder  the  lOth  section  of  49di  Geo.  3.  e.  12\.  llwf 
Mdd  only  be  entitf ed  in  caie  they  had  obtained  a  vetdiet 
Hie  statute  contahis  no  provision  in  tase  of  a  nonsuit,  and 
Aerefbre^  this  application  does  not  cone  within  it.  TIm 
dsiise  is  positive  and  dear,  and  as  a  nonsuit  is  not  pro* 
irtded  fori  the  Conrt  hes  no  authority  lo  remedy  the  < 


Per  Curiam. 


Rule  refused. 


Friday, 
June  18. 


If  a  phuntiff 
be  resident  , 
abroad,  the 
Court  will  re- 
qyure  him  to 
give  security 
for  costs,  al- 
though he  sue 
in  the  capacity 
of  executor. 


CftEVALitt  And  Another,  Eaecuton  of  Fox,dteeased, 
«.  PiKMis,  Gent,  one,  &c. 

Mr.  Sttjji.  Lem,  on  a  former  day  m  this  term,  hod  obtninei 
a  rule  niti,  that  the  plaintiffs  in  this  cause  should  give  le- 
cuiityfor  costt,  on  an  affidavit  which  stated,  that  they 
ivere  resident  in  Jertty. 

Mr.  Serjt.  Muthck  now  shewed  case,  and  admitted  that 
they  were  resident  in  Jersejf^  but  contended  diey  wei^not 
liable  to  be  called  on  to  give  security  for  costs»  as  dicy 
were  merely  exeoiton,  and  suing  at  mttre  droii,  and  cooU 
not  ia  that  character  be  subject  to  the  payment  of  coats, 
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mea  if  they  leakkd  witbin  the  joriadtctton  of  the  Court ; 
lie  obaenredi  that  the  rule  applicable  to  cases  of  this  n^ 
tore  was  in  the  dbcretioo  of  the  Court,  and  that  aecu- 
nty  for  cosu  vms  therefore  not  grantable  of  course,  be- 
cause the  plaintiff  should  happen  to  be  resident  out  of  the 
country ;  he  also  referrsd  to  the  case  of  M'CuUock  v.  Bih 
irimton  (a),  where  Mr.  Justice  Ckambrt  said,  '<  By  the  g^ 
neral  rule  of  law,  every  man  not  legally  incapacitated,  may 
sue  without  giving  security  for  costs;  but  the  Court  has 
interposed  in  certam  cases,  and  required  security.  This, 
however,  is  nuitter  of  discretion ;  and  being  so,  the  rule 
wUeh  has  been  adopted,  is  not  so  positive  and  inflexible  as 
SM>t  to  yield  to  partieuUr  circuautances/*  He  produced  an 
affidavit  which  stated,  tint  an  action  was  brotq;ht  by  iba 
platiitiflb  in  their  chatacter  as  executors,  against  the  deien- 
dant,  to  coaqpel  the  ddivery  and  account  of  monies  re» 
ceived  by  him  for  the  use  of  the  testator,  and  that  the 
defendant  had  admitted  that  he  had  a  bahinoe  then  in  hk 
iwnds,  and  due  to  the  plaintiflb,  as  executors,  of 
j£l  19.  14s.  9d.  which  was  more  than  sufficient  to  answer 
sdl  costs  which  the  plaintiffs  might  become  liable  to  pay 
in  case  of  being  nonproiseif  or  nousuited,  or  having  a  ver- 
liict  found  against  them  at  the  trial.  Even  in  case  they 
arete  not  suing  in  the  character  of  executors,  it  is  quite 
clear,  that  if  they  were  nonsuited  or  bad  a  verdict  against  , 
Aem,  Aey  were  not  liable  to  costs,  as  diey  could  sue  in 
so  other  character  than  that  of  executors :  and  as  the  de* 
lendaot  had  admitted  that  be  had  «£l  19  in  his  hands,  which 
^vas  the  pioperty  of  the  testator,  it  would  be  more  than 
«aoogh  to  cover  the  costs  vrhich  the  pluntift  might  be  put 
to  in  case  he  should  succeed ;  and  that  the  absence  of  the 
plaintiffs,  therefore,  was  immaterial,  as  they  could  not  in 
law  be  deemed  liable,  even  if  they  were  rendent  in  this 
4»untry. 
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Mr.  SerjU  Lens,  in  stipport  of  the  rak,  obsenred,  due 
there  was  no  cue  in  which  a  distinction  had  been  dnwa 
between  plabtiffs  sumg  in  their  own,  or  representitive 
characters  as  executors,  so  as  to  free  them  from  the  lisbi- 
lity  of  giving  security  for  costs;  it  is,  therefore,  quite  io»^ 
material  in  this  case  that  the  plaintiffs  have  sued  in  their 
•  character  of  executors-;  and  as  the  defendant  h^s  admitted 
that  he  is  liable  to  them  for  i*119i  he  may  pay  that  nun 
into  Court,  and  they  will  then  have  their  remedy  ultra. 


Lord  Chief  Justice  DALLiis. — ^The  general  rule  id  cases 
of  this  description  is,  that  if  a  plaintiff  be  resident  out  of 
the  jurisdiction  of  the  Court,  he  may  be  required  to  give 
security  for  costs;  and  it  has  been  admitted  by  my  Brotber 
Hullock,  that  the  plaintiffs  here  were  resident  at  Jency, 
and  consequently  out  of  the  jurisdiction ;  the  only  qoestion 
then  is,  whether  this  case  may  in  other  respects,  be  dis- 
tinguished from  the  general  rule,  us  the  plaintiffs  sue  in 
the  capacity  of  executore.  It  has  been  said  that  tbb  role 
is  only  applicable  to  parties  suing  in  their  own  r^ts,  wd 
must  be  considered  as  nugatory  in  the  cases  of  executors, 
as  in  case  of  a  verdict  the  defendant  could  only  recover 
de  bams  Ust^iwis,  and  that  the  plaintiffs  would  not  be 
liable  de  bonis  propriis ;  but  this  is  not  always  the  fsct, 
■  for  executors  may  be  liable  to  pay  costs  according  to  the 
particular  circumstances  of  the  case;  and  as  the  Court 
cahnot  go  into  merits  in  an  application  of  this  nature  oo 
affidavits,  although  the  phuntiffs  have  sued  as  executors 
they  may  still  be  liable  to  costs.  I,  thecefore,  am  <rf 
opinion,  that  this  case  falls  within,  and  must  he  governed 
by  the  general  rule. 


Mr.  Justice  Park  and  Mr.  Justice  BiiRROvcH,  con- 
curred. 

Rule  Absolute, 
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Saturday. 
Pa  I K  t?.  AcTO  N.  June  10. 

Mb.  Scrjt  Cross  moved  for  a  rule  niw',  that  the  defendant  K  a  defend^t 

inigfat  be  allowed  hb  costs  in  this  cause,   under  the  43  £|qq  ^^  ^j^ 

Geo.  3.  c.  46.  f  •  S.  (a),  on  the  ground  that  be  had  been  cause  be  af- 

lield  to  bail  without  probable  cause.     It  appeared  that  he  terwards  re- 
.  ^       ^  ,  .       ^        ,.'.«..     forred  to  an 

vas  arrested  for  «£100  and  upwards.    The  plaintiff,  lu  arbitrator, 

the  particulars  of  his  demand,  claimed  £l30j  due  to  him  who  finds  thai 

from  the  defendant  for  the  lighterage  and  fre^ht  of  oats  f^^^tSe"* 

and  hay.    On  the  cause  coming  ou  for  trial  before  Lord  plaintiff. 

Chief  Justice  DallaSj  at  GuiUhaU,  at  the  Sittings  after  Held :  that  the 

the  last  Term,  it  was  referred  to  an  arbitrator,  by  die  con-  not^enUdcd^to 

sent  of  the  parties,  under  a  rule  of  Court.    It  was  after-  his  costs,  un- 

wards  proved  before  the  arbitrator,  that  a  contract  had  ^^^  ^^  ^^^  ^ 

.    ,  c.  46.  f .  3. 

been  entered  into  between  the  plaintiff  and  defendant,  for  ^q  ^'^  ground 

lighterage,  at  the  rate  of  4<f.  per  quarter  for  oats,  and  of  an  arrest 

4s.  M.  perlon  for  bay ;  and  that  the  plaintiff  had  charged  ?;*^^^*  P~>*" 

Die  CBuse* 
ihe  lighterage  of  oats  at  6d.  per  quarter,  and  had  nearly 

doubled  the  sum  which  h^  had  agreed  to  charge  for  hay, 

which  surplus  being  taken  off,  had   reduced  his  demand 

lo  £S5  less  than  he  had  chained.  The  arbitrator  awaided 

.the  plaintiff  £20  only. 

Lord  Chief  Justice  Dallas. — ^Tlie  parties  agreed  at 
4he  trial  to  refer  this  cause  to  an  arbitrator.  It  was 
^stated,  at  the  reference,  that  the  plaintiff  was  not  entided  ' 
to  the  amount  of  the  sum  he  demanded,  and.  the  arbitrator 
ibund  that  there  was  a  contract  between  him  and  the  de- 
fendant, by  which  the  former  had  agreed  to  receive  a  cer- 


^(o)  See  this  section,  .nii/c;,  vol.  i.  p.  93.. 


6oe 


CAS£S  IN  TBINITY  TSJMf, 


1819. 


Pain 

Acton. 


tarn  sum  for  the  lighterige  of  the  articles  in  qoeitioiiy  aid 
that  be  consequently  was  not  entitled  to  receive  the  sums 
he  demanded  from  the  defendant,  and  with  which  he  had 
charged  him.  There  appears  to  have  been  no  vezatioa 
on  the  part  of  the  plaintiff,  and  I  therefore  think  there  is 
no  gronnd  for  the  application. 

Mr.  Justice  Richarpson.— The  defendant  UUgalcd 
the  question  before  the  arbitrator,  and  dependad  on  the 
agraement  entered  into  between  him  and  the  plaintiff. 


Per  Curiam* 


Bul^  refusal!* 


Taesdaj» 
June  22. 

• 

In  order  to 
obtain  leave  to 
enter  up  judg- 
ment on  an 
old  warrant  of 
-altomey,  the 
aflSdavit  must 
state  that  the 
defendant  was 
alive  on  a  day 
within  the 
term  in  which 
the  apjplication 
is  made^ 


Hamlet  t.  Allaston. 

Mr.  Serjt.  Len$  moved  to  enter  up  Judgment  on  an  old 
warrant  of  attorney  on  two  affidavits,  the  one  of  which 
stated  that  the  deponent  believed  the  defendant  to  be 
alive,  the  other  that  he  believed  him  to  be  so,  as  ha  saw 
and  conversed  with  him  nineteen  days  since,  which  was 
before  the  commencement  of  the  present  term. 

Hie  Court,  on  inquiring  of  the  Secondary,  found,  that  by 
the  rule  of  practice  here,  the  party  must  swear  that  the  de- 
fendant was  alive  within  fourteen  days  before  the  making 
of  the  application.  But  they  ordered,  that  in  future  the 
affidavit  must  state  that  the  defendant  was  alive  on  m  day 
withm  the  term  in  which  the  application  is  made,  in  order 
to  render  the  practice  conformable  to  that  of  the  Gmrt 
of  King*s  Bench. 


lie  THB  nmr-inifra  tihr  of  oro.  hi.  007 
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Me.  Serjt.  Lefitf  on  a  former  day,  had  obtained  a  rule  A  defendant 

nm,  that  the  bail  bond  exccnted  in  this  cauie  miglit  be  f  *^°?,^  ^  ^^^ 

^  to  bail  a  second 

deiivorad  up  to  be  cancelled^  and  the  defendant  be  at  time  for  the 

Kberty  iq  enter  «  c^awnon  ^ppeanoce,  and  that  in  the  ^^^  cause  of 

mean  time  all  further  praoeedtngs  might  be  nUiftd,  on  the  piainUff  nm- 

ground  of  his  havii^  been  arrested  m  second  lime  for  the  pros  or  dis- 

eause  of  action.    It  appeared  that  the  defendant  continue  the 

ome  time  since  arrested  at  the  plaintiff's  aoit,  in  the  ^^^  plaintiff 

CSourt  of  King's  Bench,  for  the  recovery  of  the  same  debt  shew  that  he 

for  which  he  was  now  held  to  bail^  but  that  that  action  ^^^  ^  ^I^  ^Z 

count  of  a 
bad  been  either  discontinued  or  nonprossed,  and  the  costs  mistime  or 

paid  bj  the  plaintiff  before  the  commencement  of  the  misconception, 

.  ^z.  and  that  the 

V'^'^^^'  second  arrest 

wasnotvexa- 
Mr.  Serjt.  Fatqihan  now  shewed  cause,  and  submitted,  ^o^s. 
^hat  when  the  plaintiff  had  discontinued  his  action,  or 
heen  nonsuited  or  nonprossed,  he  might  hold  the  defend- 
smt  to  bail  a  second  time.  In  support  of  this  proposition, 
lie  referred  to  Barnes  (a),  and  Harris  v.  Roberts  (6),  where 
it  was  held,  that  if  a  plaintiff  were  nonprossed,  he  might 
re-arrest  the  defendant,  as  he  suffers  enough  by  paying 
costs  in  the  first  action,  and  therefore  ought  not  to  be  in 
^  worse  condition  than  bdAnpe.  No  distinction  can  be 
^rawn  between  a  nonsuit  or  a  nonpros,  for  tlie  one  telces 
jplace  an  defect  of  evidence,  and  the  other  origimrtcs  in 
mistake ;  and  in  Bates  v.  Barry  (c),  it  was  held,  that  a 
tde£endant  might  be  arrested  a  second  time  for  (he  same 


(a)  73. (h)  1  Stra.  439. (c)  2  WiU.  3ai. 
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cause  of  action,  after  discontiiiuaoce,  by  reason  of  a  mis- 
take. That  in  Harris  v.  Robertt^  the  defendant  was  held 
to  bail  a  second  time,  the  plaintiff  having  been  nonproned 
in  the  original  action,  besides,  there  is  nothing  to  diew 
that  the  present  arrest  is  vexatious.     But, 


Per  Curiam^  The  general  rule  is,  that  a  defendant 
cannot  be  re-arrested  after  a  discontinuance,  noasuit, 
or  nonpros,  unless  the  former  action  was  founded  on  • 
mistake,  which  mistake  would  tend  to  shew,  that  the  se- 
cond arrest  was  not  vexatious.  But  it  is  not  only  neceii* 
sary  for  the  plaintiff  to  shew  ihsft  he  discontinued  or  noo- 
prossed  the  former  action,  on  the  ground  of  misconception 
or  mistake,  but  tliat  the  second  arrest  was  not  vexadoui ; 
and  if  he  does  not  do  this,  the  Court  will  infer  that  it  wu 
so. 

Rule  absolute,  with  costs  (a). 

(a)  See  Tidd,  6th  edit.  177.    Impty's  C.  P.  65. 


Tuesday, 
June  22. 


Martin  v.  Burton. 


To  a  declara-  This  was  an  action  of  replevin  for  taking  the  plaintiff > 
Uon  of  reple-  goods.  The  defendant  made  cognizance  as  the  bailiff  of 
the' plaintiff?^  Temperance  Jrden,  executrix  of  Joseph  Jrdem,  deceased, 

goods,  the  de-  and  well  acknowledged  the  taking,  Sec.  because  he  ssid 
fendant  made 

cognisance,  as  bailiff  of  an  executrix,  under  32  JETen.  8.  c.  87.,  for  arresn 
of  rent  incurred  in  the  life-time  of  the  tesUtor.  Held  :  that  such  ayowry 
need  not  set  out  the  title  of  the  testator,  or  shew  the  executrix  was  en- 
titled to  distrain  under  that  statute,  and  that  at  all  events  it  could  not  be 
objected  to  after  verdict. 
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Uwt  the  plaintiflF,  from  the  29th  of  September,  IB17,  until 
«nd  upoQ  the  £5th  of  March,  1818,  and  from  thence  until 
the  death  of  the  said  Joseph  Arden,  which  happened  on 
the  lOtfa  of  Jpril,  1818,  held  and  enjoyed  the  dwelling- 
honse  in  which,  &c.  with  the  appurtenances,  as   tenant 
thereof  to  the  said  Joseph  Arden,  under  and  by  virtue  of  a 
certain  demise  thereof,  theretofore  made,  at  and  under  the 
yearly  rent  of  ^30,  payable  quarterly,  to  wit,  on  the  25ih 
of  March,  the  24th  of  June,  the  29th   of  September,  and 
the  25th  of  December,  in  each  and  every  year,  &c.  and  be- 
cause the  sum  of  £\5  of  the  rent  aforesaid  for  the  space  of 
half  a  year  of  the  said  time  ending  on  the  25th  of  March, 
1818,  became  due  and  in  arrear  to  the  said  Joseph  Arden, 
deceased,  in  his  life-time,  and  continued  so  in  arrear  and 
unpaid  until  and  at  the  time  of  the  death  of  the  said  Joseph 
Arden,  and  from  thence  until  and  at  the  time  when,  &c. 
continued  in  arrear  from  the  plaintiff  to  the  said  Temper^ 
anee  Arden,  as  such  executrix  as  aforesaid,  and  the  said 
dwelling-house,  at  the  said  time  when,  8cc.  continued  in 
the  possession  of  the  plaintiff.     And  the  defendant,,  as 
bailiff  of  the  said  Temperance  Arden,  as  such  executrix 
as  aforesaid,  well  acknowledged  the  taking  of  the  said  goods 
and  chattels  in  the  declaration  mentioned,   in  the  said 
dwelling-house  in  which,  &c.  and  justly,  &c.  as,  for,  and 
in  the  name  of  a  distress  for  the  said  rent  so  due  and  in 
arrear  as  aforesaid,  and  which  said  rent  still  remained  djie, 
and  in  arrear,  and  unpaid ;    and  ibis,  &c.  wherefore,  &c. 
And  the  defendant  brought  into  Court  the  letters  testa- 
mentary of  the  said  Joseph  Jrden,  deceased,  whereby  it 
appeared  that  the  said  Temperance  Jrden  was  executri:| 
of  the  last  will' and  testament  of  the  sM  Joseph  Arden, 
deceased,  and  had  the  execution  thereof. 


1819. 


Martin 

r. 
Burton. 


The  plaintiff  pleaded  in  bar,  firsi,  that  be  did  not  held 
or  enjoy  the  dwelling-house  as  tenant  thereof  to  the  said 
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J^mpkAfim ;  seeondfy,  that  tfa«ne  was  w  rent  in  amar; 
and  Uuify,  that  Joiq^A  if  rvbs  entered  and  evicted  him- 
Qd  these  pleas  issue  was  joined;  sad  at  the  trial  eftk 
cansep  heSape  Lord  Chief  Justice  Dallas,  at  IfistmiutUt, 
at  the  Sittings  after  the  laitTerai,  a  verdict  was  kmt 
for  the  dfffndant  on  all  those  issues* 


Mr.  Serjt.  HuUock^  on  a  former  dsj  in  thb  tenap  M 
obtained  a  rule  md^  dbat  judgment  might  ha  eatarad  fcr 
the  plaintiff  neu  obstmtt  veredicto,  on  the  gnnuid  ihit  ai 
executor  can  only  distrain  for  rent  hj  virtue  of  32  Bm.  8. 
t.  37.  !•  l^ifi),  and  that  where  a  persoD  acts  under  s 
statutable  anthorityi  he  must  not  only  derive  h9  sa« 
thoritj  under  the  act,  but  must  hriag  himself  withia  thr 
terms  of  it  in  his  plea.  By  die  statute,  the  party  distRUS- 
ing  must  be  the  personal  xepiesentative  of  a  person  ssiivd 
in  fee,  in  tail,  or  for  life,  of  the  rents  therein  specified;  sad 
on  this  cognizance,  no  interest  whatever  of  the  ieststor  ii 
stated.  In  Turner  v.  Lee  (fi),  it  was  decided,  that  oa  ibt 
death  of  a  grantee  of  a  xent-charge,  his  penonal  repia* 
aenlatives  could  not  distrain  for  arrearages  under  the  ft^ 
tute  of  Hen.  8.  So,  tenants  of  terms  for  years  are  not 
within  that  statute;  and  it  does  not  appear  hers  that  the 
testator  had  such  an  interest  as  would  entitle  his  esecutar 
to  dbtrain. 


Mr.  Serjt.  Fatfghan  now  shewed  cause. — ^It  is  wlu% 
unnecessary  to  shew  what  title  the  testator  had  on  this 
record,  it  w|ls  not  put  in  issue  at  the  trial,  and  no  ^piestkn 
was  raised,  whether  he  was  seised  of  a  less  interest  than  a 
freehold.  The  case  of  Turner  v.  Zee  was  properly  de- 
cided; but  it  did  not  appear  there  to  be  necessary  to  sat 


(e)  See  Ibis  section,  anie,  vol,  ii.  p.  5^ (b)  CH» 

(Qsr.  471. 
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out  the  tide  of  the  testator  id  all  cases  on  the  record. 
The  late  case  of  Meriion  f.  Gilbee  (a)  is  decuive  as  to 
this  question,  where  this  Court  held,  that  it  was  unneces- 
snj,  in  an  aFowry  by  an  executrix  in  repIcFin,  under  die 
statute  of  Sfiflieii.  8.  to  shew  the  tide  of  her  testator. 
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Martin 
Burton. 


Mr.  Seijt.  HuUock,  in  reply,  obsenred,  that  this  aFowry 
eoold  not  be  sustained  at  common  law,  and  adhered  to 
die  principle,  that  where  a  party  acts  under  a  statutable 
authority,  he  must  not  only  bring  himself  within  it,  but  set 
it  out  in  jusdffring  under  it  In  aFOwries  under  the  sta- 
tute 8Jnnef  c.  14.  ^.  6.  ^  7*9  the  landlord  may  distrain 
for  rent  after  the  determinadcm  of  die  lease,  but  such 
distress  must  be  made  within  six  months  after  the  end 
of  sooh  lease,  and  during  the  landlord's  dtle  and  tenant's 
possession ;  the  party,  therefore,  in  order  to  come  within 
diat  statute,  always  alleges  that  the  distress  was  made 
before  die  six  months  had  expired* 

Lord  Chief  Justice  Dallas. — ^This  case  must  be  go* 
veraed  by  the  late  decision  in  Meriion  f.  Gilbee,  from 
which  the  Court  see  no  reason  to  depart 

Mr.  Jttsdce  Richardson. — ^This  is  an  application  in 
arrest  of  judgment,  and  cannot  be  now  entertained.  The 
quesdon  as  to  dde  shouU  haFe  been  raised  by  a  plea  in 
bar. 


Per  Curiam^ 


Rule  dischaiged. 


(a)  AtUe^  vol.  If.  p.  48. 


FOL.  111. 


8    S 
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Tuesday,  Hull  v.  Pickebsoill  and  Others. 

June  23* 

An  nncertifi-  This  was  an  action  of  trespass  for  breaking  and  enterio^ 
ro^t  oa^ot  ^®  plaintiff's  dwelling-house,  making  a  disturbance  thereb, 
maintain  an  forcing  and  breaking  open  the  doors,  and  breaking 'to 
acUon  of  tres-  pieces  the  locks  thereof,  and  also  for  breaking  open  ditm 
subse^ent  chests  and  boxes,  and  taking  away  goods  contained  thefein. 
creditors,  for  The  defendants  pleaded,  first.  Not  Guilty;  secondly,  that 
brewing  open  ^^  several  supposed  trespasses  were  done  by  authority  of 
seizing  Ms  ^  certain  act  of  parliament  made  in  the  13th  year  of  the 
after-acquired  reign  of  Queen  £/i;2:a&e/A,  intituled,  "Anjicl  touching 
aiuimreh'his  ^^^^^  ^^^  bankrupts;"  and  lastly,  that  the  supposed  tits- 
assignees  do  passes  were  done  by  authority  of  a  certain  act  of  parlia- 
not  ratify  the  ment  made  in  the  1st  year  of  King  James  1,  intituled, 

although  they  ^^  ^^  *^^  ^^^  ^^^  '^^^^^^  ^^^^^^  ^^  ^^®  creditors  agtiiut 
were  unknown  such  as  shall  become  bankrupts/'    The  plaintiff  added  a 

to  the  defend-    similiter  to  the  first  plea,  and  replied  to  the  second  and 

ants  until  after  .  r     #  r 

the  commence-  1*«*  ^  injuria,  on  which  issue  was  joined. 

mentof  the  At  the  trial  of  the  cause  before  Lord  Chief  Justice 

Dallas,  at  Westminster,  at  the  sittings  after  the  last  term, 
it  appeared  in  evidence,  that  in  1816,  the  pbdntiff,who 
then  resided  and  carried  on  business  in  WarakkMirt, 
became  a  bankrupt ;  that  a  commission  was  there  issued 
iind  prosecuted  against  him,  but  that  no  dividend  bad 
been  paid  under  it,  nor  had  the  plaintiff  obtained  his 
certificate  before  the  commencement  of  the  gfesent  ac- 
tion; that  a  short  time  after  his  bankruptcy,  he  came  to 
settle  in  London,  where  he  contracted  a  debt  with  the 
defendant  PickersgUl,  to  the  amount  of  jf600;  that  in 
February,  1818,  he  called  a  meeting  of  his  creditors,  to 
whom  he  had  become  mdebted  since  his  bankniptcy» 
among  whom  was  PickersgUl,  and  proposed  to  pay  them 
5s,  in  the  pound,  or  to  give  up  his  stock  in  trade,  to  be 


action. 
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divided  amongst  them,  if  they  would  release  him  from  all         l^W* 
dematods,  and  forbear  to  enquire  as  to  his  distressed  situa-         Hull 
tion ;  to  this  several  of  the  creditors  acquiesced; -but  the  v. 

defendant  PtcJtersjitf  refused  to  do  so,  when  the  plaintiff  ^yjfJJw!^ 
told  him  he  was  an  uncertificated  bankrupt ;  and  that  if 
he  would  not  accede  to  this  anangement,  he  would  have 
nothing,  as  the  effects  bdbnged  to  the  assignees  under  the 
commission.-  On  the  following  day,  the  plaintiff  was  ar- 
rested at  the  suit  of  PickersgiU  for  ,£630,  being  the  sum 
in  which  he  was  then  indebted,  who,  with  the  assistance 
of  the  other  defendants,  as  brokers,  entered  his  house,  and 
seised  the  goods  in  question,  for  which  they  left  a  notice, 
stating  that  the  property  was  taken  on  ihi  account,  and 
for  the  general  benefit  of  his  unsatisfied  creditors.  Under 
these  circumstances,  those  creditors,  who  had  proved  their 
debts  under  the  commission,  authorised  the  assignees,  in 
the  month  of  May  following,  to  assign  to  the  creditors 
since  the  bankruptcy,  all  the  interest  which  they  had  in  the 
property  seized,  and  also  gave  the  defendant  PickersgiU, 
as  one  of  such  creditors,  an  authority  to  defend  this 
action.  The  order  for  the  assignment  was  given  on  the 
14th  of  jipril,  and  an  application  was  made  to  the  attornies 
'  of  the  assignees  before  the  commencement  of  the  present 
action,  but  the  assignment  itself  was  not  executed  by  the 
assignees  to  PickersgiU,  till  the  4th  of  May  following,  aftec 
a  rule  to  plead  had  been  given.  His  Lordship  having  sum- 
med up  these  facts  to  the  Jury,  they  found  a  verdict  Yor  the 
defendants ;  but  leave  was  given  the  plaintiff  to  move  that 
it  might  be  entered  for  him.    ' 

Mr.  Serjt  Faughan,  on  a  former  day  in  this  term,  had 
accordingly  obtained  a  rule  nisi,  that  this  verdict  might  be 
set  aside,  and  instead  thereof,  a  verdict  might  be  entered 
for  the  plaintiff,  on  the  grounds,  that  the  defendants  did 
not  know  that  the  plaintiff  was  an  uncertificated  bankrupt, 
s  s  ^ 
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1819.         and  that  an  uncertificated  bankrupt,  who  acquired  pro^ 
^^        perty  after  his  bankruptcy,  might  maintain  trespass  for 
V.  it   against   all   the  world  but  his   assignees;   that  die 

PicKBRSoiLL  subsequent  assignment  by  the  assignees,  beh^  after  die 
and  Others,    commencement  of  die  action,  dieir  assent  to  die  pre. 
sent  action  could  not  avail,  so  as  to  enable  the  defendants 
to  justify  by  relation,  and  diat  until  dial  aswgnmfnt  wu 
made,  they  had  no  authority  to  defend  this  action;  diat  at 
all  events  diey  could  not  justify  breakii^  open  the  plain- 
tiff's locks,  as  by  the  statute  21  Jq^.  L  o.  19.  s.  8.  (a), 
the  commissioners  of  a  bankrupt  were  only  entitled  so  to 
do,  and  that  they  could  not  empower  odiers  widiout  grants 
ing  a  warrant  to  them  for  that  purpose.    Although  the  as- 
signees themselves  might  have  a  right  to  the  future-acquir- 
ed property  of  the  plaintiff,  still  the  defendants  had  no  i^gbt 
to  break  open  his  house,  which  he  had  taken  possession  of 
nnce  his  bankruptcy,  and  more  particularly  so,  since  diej 
had  no  authority,  by  warrant,  to  enter  at  the  time  of  the 
committing  the  trespass,  as  the  plamtiff  had  told  diem, 
that  the  property  therein  belonged  to  his  assignees,  of 
whom  the  defendants  had  then  no  knowledge ;  the  defend- 
ants' pleas  therefore  were  no  justification,  because  dieydid 
not  enter  by  i^rtue  of  the  commission,  and  therefore  the 
defendants  might  be  considered  as  perfect  strangers.    He 


(a)  By  which  it  is  enacted » **  That  in  the  execation  of  a 
commisaioui  it  should  be  lawful  for  the  commissioners,  or 
the  greater  part  of  them»  or  auy  otlier  person  or  persons, 
officer  or  officersi  by  them  to  be  deputed,  by  their  warrant 
under  their  hands  and  seals,  to  break  open  the  house  or 
booses,  chambers^  shops^  warehouses,  doors,  trunks,  oi* 
chests  of  the  bankrupt,  where  the  bankrupt,  or  any  of  his 
goods  or  estate,  should  be^  or  be  reputed  to  be,  and  to  seize 
and  order  the  body,  goodSi  chattels,  ready  money,  and 
other  estate  of  such  banloupt,  as  by  the  former  laws  wtre 
limited  and  appointed,  whether  it  were  by  imprisonment 
of  his  body  or  otherwise';  as  to  the  commissioners,  or  the 
greater  ^art  of  them,  should  be  thought  meet,** 
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rited  the  cases  of  Webb  t.  Fox  (p),  and  Fwkr  v.  1810. 
Down(b).  He  also  insisted,  that  thd  ratification  by  the  Hioll 
assignees  must  bfe  limited  to  actions  of  tontitct,  and  could  v. 

not  extend  to  trespass;  for  which  he  relied  on  the  case  ^^^!"^^^ 
pt  Lueena  ▼.  Craufurd  (c).  ^"* 

Mr.  Serjt  Lens  now  shewed  cause. — ^The  only  question 
tiijcns  on  the  legal  effect  of  what  has  been  done  under 
the  commission  of  bankrupt  formerly  issued  against  the 
plaintiff,  so  as  to  prevent  the  defendants  from  seizing 
his  goods,  or,  whether  the  plaintiff  had  a  sufficient  pos- 
session to  maintain  the  present  action.  If  the  assignees 
had  consented  previous  to  its  commencement,  there  could 
have  been  no  doubt,  but  here  there  was  no  evidence 
.either  of  a  ratification  or  assent  of  possession  by  them; 
the  bankrupt  himself  had  no  property  eyen  as  against 
sbangers^  unless  his  assignees  had  recognized  his  pos* 
session,  but  they  had  no  knowledge  of  it  until  after 
the  commencement  pf  the  action;  on  the  defendants^ 
npplicatien  to  them,  they  did  not  state  that  the  plaintiff 
had  any  right  of  his  own,  but  merely  tansferred  their 
Rights  by  assignment;  primA  facie  the  title  was  not  in  the 
plaindff,  but  in  theqa,  and  therefore  he  could  not  main* 
lain  this  action ;  for  a  long  period  after  the  bankru|)tcy, 
the  assigneef  had  allowed  the  bankrupt  to  carry  on  trade 
on  his  own  account;  the  defendants  need  not  shew  a 
ratification  by  the  assignees,  as  it  was  liot  proved  diat  the 
plaintiff  had  any  right  on  which  to  maintain  the  action. 
Wherever  a  bankrupt  has .  been  protected  for  property 
acquired  after  his  bankmptciy,  there  has  been  an  assent 
on  the  part  of  the  assignees ;  Webb  v.  Fox  and  Fowler  v. 
Down\  bu^here  the  act  of  the  defendants  has  been  ratified 


(a)  7  Tarm  Rep.  391. (b)  1  Bo^.  Sf  Put.  44. 

(c)  3  Bw,  ^  PuL  75.  S.  C.     2  New  Rep.  269.     1  Taunt. 
326. 
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.1819.         by  the  usignees,  who  most  clearly  were  empowered  to 
Hull        ^^^  ^^  plaintiff's  house,  and  seize  the  property  in  qiies- 
V.  tion.    The  defendants  therefore  were  placed  predsely  ia 

^'d*oS^^"'  their  situation ;  for  the  plaintiff,  being  an  uncertificated 
bankrupt,  had  no  right  to  that  property  which  completel; 
belonged  to  the  assignees.  Their  assignment  to  the  de- 
fendants was  a  perfect  recognition  of  their  title ;  and  if  tbe 
one  may  justify,  so  may  the  other.  The  statute  21  Jac.  1. 
€.  19«  9*  8.  is  not  applicable  to  this  action,  as  that  claose 
was  enacted  to  remove  doubts  which  had  previously  ei- 
isted  as  to  the  powers  of  commissioners  and  assignee*. 
The  ratification  by  assignees  was  equally  applicable  to 
cases  of  tort  as  to  those  of  contract,  previous  to  the  cue 
of  Lucena  v.  Craufurd  (n). 

Mr*  Serjt.  Vaugkan,  in  support  of  his  nile,  observed, 
that  the  statutes  under  which  the  defendants  justify,  odIj 
entitle  assignees  to  enter  under  a  commission,  and  cannot 
apply  to  the  defendants,  who  are  merely  creditors  after  the 
bankruptcy ;  though  the  plaintiff  is  an  uncertificated  bsnk* 
rupt,  still  all  his  property  did  not  vest  in  his  ass^inees  as 
against  all  the  world.  By  the  statutes  of  bankruptcy,  an 
uncertificated  bankrupt,  when  contending  with  strangers, 
need  not  shew  the  consent  of  his  assignees  to  his  posses- 
sion of  the  property.  Mr.  Justice  Heatk,  in  Fowler  v. 
^ofl!;it  (6),  said,  that  *^  a  bankrupt  has  a  defeasible  pro- 
perty which  none  but  the  assignees  can  defeat,  and  that  he 
is  like  an  alien  who  may  purchase  lands,  and  maintain  so 
action  for  them,  unless  the  crown  interpose.''  It  is  true 
he  has  no  property  against  them  without  their  assent,  but 
he  has  a  sufficient  title  to  maintain  either  trover  or  trespass 


(a)  3  Bot.  4-  Pul.  76.  S.  C.  2  New  Rep.  2G9.    1  Tami. 
326. (h)  1  Bog.  §■  Pul.  48. 


and  Others. 
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against  all  but  them.    The  future-acquired  property  of  a  1B19. 

bankrupt  does  pot  necessarily  vest  in  the  assignees,  unless  Hull 

bis  former  fund  be  insufficient  to  satisfy  his  debts ;  it  is  v. 

not  therefore  sufficient  for  them  to  shew  alone  that  he  PickersgilL 
was  an  uncertificated  bankrupt,  but  also  that  his  former 
property/ at  the  time  of  his  bankruptcy,  was  insufficient  to 
satisfy  the  demands  of  his  creditors,  and  that  his  former 
debts  still  remain  unpaid.  There  is  a  wide  distinction 
between  the  real  aqd  personal  property  of  a  bankrupt ;  for 
if  the  plaintiff  had  purchased  the  house  in  question,  a  new 
assignment  would  have  been  necessary ;  if  he  had  entered 
for  the  benefit  of  the  assignees,  and  without  their  authority, 
their  subsequent  ratification  might  have  been  good ;  but  it 
must  be  shewn  that  such  ratification  was  made  for  their 
benefit  at  the  time.  In  Lucena  v.  Craufurd,  when  the 
insurance  was  effected,  it  was  uncertain  in  whom  the  pro- 
perty was,  but  as  it  was  effected  for  the  Crown,  it  after- 
wards availed  for  its  benefit.  Here,  if  the  plaintiff  had 
been  killed,  could  the  defendants  have,  justified  that  act, 
which  would  have  been  clearly  unlawful  at  the  time  the 
trespass  was  committed,  for  the  plaintiff  had  an  absolute, 
indefeasible,  and  unimpeachable  property  against  all  per- 
sons except  his  assignees.  Even  if  the  defendants  had  as- 
serted, that  they  entered  on  the  part  of  the  assignees,  still 
their  subsequent  ratification  would  not  have  availed,  as 
they  had  then  no  communication  whatever  with  each 
other,  but  most  clearly  the  seizure  was  not  made  for  the 
benefit  of  the  assignees.  If  the  plaintiff  had  turned  the 
defendants  out  of  the  house,  he  would  have  been  clearly 
justified  in  doing  so,  and  might  have  pleaded  that  they  had 
no  authority  given  them  by  the  assignees,  at  that  time  to 
enter,  and  therefore  molliter  manus  imposuit.  The  de- 
fendants' justification  here  goes  to  the  time  of  plea  plead- 
ed, but  the  ratification  by  the  assignees  was  not  given 
till  after  the  rule  to  plead  had  been  served^  at  the  time 
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1919.         die  tiespaM  wm  committed,  the  defeodantf  cooU  ml 

HvLL        ^  justified,  ai  tlieii  they  had  received  no  aiitbonty  frooi 

«•  the  aasigiiees;  the  entry  was  not  ma4e  on  their  accoont, 

M?SS2i^  "^'^^  *®  ^^^^  ^^  "  "  ^'^  latifiq^ion  by  them 
after  the  time  for  pleading  had  expired.     If  there  had 
not  been  auflfcient  eflbcts  onder  the  commisnon  to  satis^ 
the  debts  of  the  fonner  creditors,  the  af^-acquired  goods 
wmld  have  become  the  property  of  the  assignees,  but 
4hat  fact  was  not  proved  at  the  tria^  so  that  die  goods 
in  question  might  have  been  the  property  of  a  thin) 
person,  when  even  the  assignees  themselves  would  have 
had  no  right  to  enter.    In  Silk  v.  Osborne  (fl),  where  it 
was  de^tmined  that  an  uncertificated  bankrupt  might 
maintain  an  action  for  work  and  labour,    and  mateiials 
fbund,  Lord  Ketyon  held,  that  ^'  however  the  question 
might  be  between  the  bankrupt  and  his  assqpecs,  as  they 
might  certainly  take  whatever  personal  property  belonged 
to  him  without  any  fresh  assignment,  yet  that  it  did  not  lie 
in  the  mouths  of  third  persons  to  set  up  such  a  defence*" 
Here,  therefore,  the  defendants  may  be  considered  as  thin) 
peraons,  and  are  liable  for  breaking  and  entering  the  plain- 
tiff's house,  which  might  have  been  his  own  m  fee,  and 
acquired  after  his  bankruptcy,  when  a  new  assignment 
would  have  been  necessary.    The  pleas  of  justificadon 
therefore  amount  to  no  more  than  the  general  issue,  as  at 
the  time  the  trespasses  were  committed,  the  defendants 
had  no  authority  whatever  deleg^ited  to  them  by  the  as« 
signees. 

Lord  Chief  Justice  pALtAS. —  No  distinction  was 
taken  at  the  trial  between  the  house  in  which  the  bankrupt 
resided,  and  the  property  taken  in  it,  as  has  been  now 
suggested ;  neither  was  it  shewn  that  |ie  had  any  fiwehold 


(a)  1  Ksp.  IVi.  Pri.  Rep.  140. 
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p  the  house,  but  on  the  cootrary,  it  wis  paved,  dwt  hff         ^^U* 
^ras  merely  u  tenant  or  pqeupier,  aa^  die  questiqii  m        Huu. 
jdiepute  was  narrowed  to  this  sole  point,  on  ^ich  alofle         '  v. 
the  presenf  nde  was  obtained,  whether  the  mibsetuen|t  ^!?y2^^^^ 
adoption,   by  the  aMigpee^  of  the  entiy  and  eeiaui^    ^       ^ 
fnade  by  the  defiondaats,  justified  the  btter^  or,  in  ^dier 
liirords,  whether,  as  they  had  no  auihoii^  at  th0  time 
tfao  tie^iaas  nm  committed^  the  suhsequent  rmtifioatioii 
by  die  afsigu^es  was  eqiuwdent  to  a  comtnijtQd  froin  theUik 
First,  then,  as  to  th^  iacts  of  this  ease  :^t  was  admittirf, 
tfiat  the  proper^  in  question  did  not  bekMug  to  the  plain 
tiff,  but  to  his  assignees,  and  this  appeared  by  his  own  in- 
fonnation  and  statement  to  the  defendant  Pkket$gUl^  and 
other  sphsequent  creditors.    l^ecause|  tber^oin,  that  do> 
feodant  seized  thesjB  goods  after  .such  a  dedacatioii,  tho 
plaintiff  comnieneed  the  present  action.    Subsequently  to 
this  seizure,  the  assignees  were  applied  Cq,  that  diey  might 
ratify  the  steps  which  had  been  taken,  although  they  weia 
unknown  at  the  time  the  entry  and  sekuTQ  took  place,  bu| 
it  was  then  fully  known  that  there  had  been  a  prefious  act 
of  bankruptcy  aimmilted  by  the  plaintiff^  ths«  he  had 
obtained  no  certificate,  and  that  (he  property  ii|  his  po»; 
session  belonged  to  his  asngnees;  diat,  I  take  it,  was  suf* 
^dent,  and  more  especially  so,  as,  oi^  a  subsequent  appli- 
cation bdng  made  to  them,  they  consented  to  ratify  an4 
confirm  the  acts  done  by  the  dfsfendants,  and  inaested 
them  with  their  rights  as  assignees ;  the  rule  of  Law  is, 
that  he  who  agrees  to  a  trespass  after  it  is  committed,  is 
no  trespasser,  unless  it  he  done  for  his  benefit,  and  then 
Us  subsequent  adoption  amounts  to  a  command,  accord- 
ing to  the  maximi  omms  raiihabiiio  retrotrahitur  et  man^ 
data  prim  quiparaiur.    It  is  quite  clear,   that   ia  this 
case,  the  assignees  might  seize  the  property  in  question.    ' 
Although  they  had  not  commanded  the  seizure  at  the  time, 
still  tliey  afterwards  acquiesced  and  assented  to  it,  which 
was  equivalent  to  a  command  in  the  first  mstance ;  but  it 
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1819.  ii3g  been  contended,  that  this  was  not  done  for  their  bene- 

Huix         ^^  ^^  ^  ^™^  >  ^  ^^  I  cannot  accede,  for  the  bankrupt 
V,  himself  said  the  property  did  not  belong  to  him,  but  to  his 

^^d^She'"*  •«^««*««»*  ^^  goods  were  therefore,  m  fact,  seized  for 
their  benefit ;  for  if  it  were  necessary  that  they  shoqld  haie 
had  an  interest  at  the  time  of  the  seizure,  such  interest  was 
iiiUy  established  by  the  evidence,  for  the  seizure  had  refer- 
ence to  die  immediate  information  derived  from  the  plain- 
tiff himself;  I  therefore  think  that  both  the  entry  and 
seizure  made  by  the  defendants  may  be  considered  as 
having  been  made  for  the  benefit  of  the  assignees. 

'  Mr.  Justice  Park. — I  am  of  the  same  opinion,  on  die 
ground,  that  the  evidence  adduocfd  at  the  trial  brings  diis 
<^se  within  the  nde  and  maxim  stated  by  his  Lordship. 
The  doctrine  relative  to  that  maxim  was  well  argued  in 
the  case  of  Hagedom  v.  Olivenon  (a),  where  it  was  con- 
tended, that  it  was  not  applicable  to  contracts,  but  must 
.w  be  confined  to  cases  of  tort  alone.    The  same  distinction 

which  has  beSn  taken  by  my  Brother  Faughan  here  was 
also  adopted  by  my  Brother  Tad^  in  that  case,  and  he 
cited  a  case  from  the  Year  Books  (b),  upon  an  inquest 
between  two  parties,  on  a  writ  of  trespass  for  taking 
cattle,  in  which  the  question  was,  whether  the  defendant 
was  entitled  to  make  the  seizure  in  claim  of  a  heriot?  it 
was  said,  that  if,  when  he  took  them,  he  claimed  property 
for  a  heriot  to  himself,  he  would  be  liable,  althongh  the 
lord  afterwards  agreed  to  the  taking  for  services  due  to 
him,  but  that  if  he  had  taken  them  for  the  lord,  although 
the  lord  had  not  known  it,  and  he  had  afterwards  adopted 
or  agreed  to  this  taking,  he  might  justify,  though  he  had 
never  been  his  bailiff  before.  The  Law,  therefore,  theze 
*  allowed  the  lord  to  adopt  the  act  of  his  bailiff.     So  here 


(a)  2  Manle  ^  Sel.  485. (b)  7  Hen.  4.  p.  36. 
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the  evidence  amoiints  to  an  adoption  by  the  assignees.-         1810. 
The  defendant  PitktngUl  went  to  the  plaintiff,  an  uncer-  -R^ 

tificated  bankrupt,  who  said,  that  the  property  in  his  pos-  o. 

session  was  not  his  own,  bat  his  assignees',  and  that  unless  Pickersgill 
they  would  take  5s.  in  the  pound,  they  coutd  have  nothing.    *^  ^"** 

When  this  declaration  was  made  to  him,  he,  with  the  other 
defendants,  seized  the  goods,  as  being  the  property  of  the 
assignees,  who  afterwards  adopted  the  entry  and  seizure. 
It  therefore  seems  to  me  quite  clear  that  the  defendants 
seized  the  property,  taking  it  for  granted,  that  die  assig- 
tiees  would  afterwards  adopt  their  acts,  and  give  them  the 
sanction  of  a  prior  command. 

Mr.  Justice  Bubrouch. — The  question  b,  whether  , 

the  evidence  adduced  at  the  trial  was  sufficient  to  maintain 
the  defendants'  pleas  of  justification.  The  acts  of  the 
plaintiff,  as  referrable  to  the  trespass,  were  sufficient  to 
warrant  the  Jury  in  coming  to  the  conclusion  they  did ; 
for  he  stated  to  one  of  the  defendants,  that  ^  he  was  an 
uncertificated  bankrupt,  and  that  all  the  property  of  which 
he  was  then  possessed  belonged  to  his  assignees.  On  this 
avowal  the  parties  acted,  and  in  fiict  made  the  entry  and 
seizure  for  the  assignees.  The  case  alluded  to  by  my 
Brother  Park^  from  the  Year  Books,  is  particularly  appli- 
cable to  the  present  Here,'  there  was  no  express  com- 
mand by  the  assignees,  but  the  defendants  acted  for  them 
under  the  commission,  and  they  afterwards  ratified  the  acts 
of  the  defendants.  This  case  therefore  falls  within  the 
maxim  of  omnis  ratihabitio  retrotrahitur,  Sfc.  (a),  -and 
1  therefore  think  the  plaintiffs  are  entitled  to  retain  their 
verdict. 

Mr.  Justice  Richardson.  —  Tbe  only  question  is, 
whether,  from  the  evidence  adduced  at  the  trial,  the 

(a)  Wingat€\%  Maxims^  485. 
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^^-         defeodtots  entered  and  took  the  plaintirs  goods  for  ibg 
Hvix        ^'^I'^t  of  due  aMignees;  and  under  di  the  &cts  of  d« 
PlcKBRSGi      ^^^' ^  ^'"^•^  *«y  <>y-     I  agree  that  eyciy  case  ongbt  to 
fLd  pihwt  ^  <»nfined  to  the  grounds  and  principles  c^  law.     The 
declaration  by  the  plaintiff  is  alone  a  sufficient  reason  tp 
warrant  the  irercHct  found  for  the  defendanto^  accordiog  to 
the  justice  of  this  particalar  case.  They  thought  that  thej 
should  find  more  integrity  in  the  assignees  than  the  pbio- 
tiff,  and  therefore  took  the  goods  for  their  b^niefit,  tnistn^ 
that  they  would  ratify  Uie  seizure.    In  this  they  were  not 
appointed;  and  the  defendants  may  therefori^  be  coa- 
sidered  to  have  acted  for  the  benefit,  and  uyider  die  an- 
thority  of  the  assignees ;  for  although  the  trespass  was  ori- 
ginally committed  without  thefr  audiority,  and  althoi^  the 
defendanto  were  not  then  au^rised  bydiemso  to  do,  siid 
the  assignees  were  not  informed  of  what  had  taken  pisoc, 
atill  the  subsevient  ratification  by  them  has  ndeience  to 
the  commission  of  the  origind  trespass.    As  td  entering 
the  house,  no  distinction  was  drawn  at  the  trial  betweeq 
that  and  the  goods;  and  it  was  not  even  sc^ested  that 
the  plaintiff  bad  a  freeholi)  interest  in  it;  if  he  bad  only 
a  chattel  interest,  the  ass«nees  were  equally  entitted  to 
the  house,  as  to  th|e  goods.     As  tp  die  power  of  the 
defendants  to  break  open  the  plaintiff's  locks  by  vktue  of 
the  sUtute  SI  Jac.  1.,  it  was  not  necessny  for  diem  tv 
shew  finder  what  andiority  thqr  aeted ;  for  die  8di  aeUisB 
of  that  statute  merely  provides  diat  it  shall  nof  be  necei- 
saiy  for  assignees,  other  personsi  or  officers,  in  makii«  a 
seizure,  to  take  any  fivdier  warrant  fWim  die  commiinai- 
era  dian  their  first  assignment;  lara  therefore  of  opi- 
nion, that  die  verdict  found  for  die  defendants  was  perfectly 
right,  and  diat  diis  rule  must  be 

Discharged. 
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pHitLPOTTS  and  Wife  «•  RHEfn  Wednesday,; 

Ji)iie23. 

l*Ht8  was  an  action  of  assttmiiBit  for  money  hid  and  !«•  If  a  penon  be- 

teived  by  the  defendant,  to  the  use  of  the  wife  before  ^^f  ^^\ 
--,,,:  .     ,    ,  ♦cot*  andob- 

inanriage.    Tiie  declaration  contained  the  common  money  tain  his  certi- 

counts^  a  count  for  interest,  and  on  an  account  staled,  ficate  at  New- 
Tlie  defendant  pleaded,  fiist,  NoMssumpsit;  lastly,  that^J^Jj*^^ 
after  the  making  and  passing  of  a  certain  act  of  pariiai^  c.27.  t.  8,  sach 
ment,  made  and  passed  b  the  49th  year  of  the  reign  of  ?^^^^J^^^ 
our  lord  the  now  king,  intituled,  <<  An  act  for  establish^  bar'to  an  ao^ 
ing  Courts  of  judicature  in  the  isknd  of  Nemfoundland  tion  brought 
and  die  islands  adjacent,  and  for  re-annexii^  part  of  the  J^^j  ^^"^^ 
coast  of  Labrador,  and  the  islands  lying  on  the  said  coast,  tracted  here 
to  the  government  of  'Semftmndland,^  and  before  the  com*  previous  to  the 
mencement  of  this  suit,  to  wit,  on  the  10th  of  January,-^^^"^^^^^* 
1818,  the  defendant  and  one  Patrick  Him  were  carrying 
on  business  under  the  firm  and  title  of  **  Hint,  Reed,  dnd 
Co."  as  merchants  and  co-partners  at  St.  Jokn\  in  the 
idmd  qI  Newfoundland  i  and  being  such  partners,  after* 
wards,  on  the  day  and  year  aforesaid,  at  Nemfoundland 
aforesaid,  became  and  were  in  due  manner  of  law,  in  pur* 
suanceof  and  under  the  aforesaid  act  of  parliament,  de- 
clared to  be  insolvent,  within  the  true  intent  and  meaning 
of  the  said  act.    And.  the  defendant  further  said,  that 
iifterwards,  to  wit,  on  the  20th  of  May,  1818,  aforesaid^ 
the  miyor  part  of  the  creditors  to  the  estate  and  effects  of 
the  defendant  and  Patrick  Hine,  carrying  on  business 
at  Nemfoundland  as  aforesaid,  did  there  ddy  certify,  that 
such  declaration  of  insolvency  was  repeistedly  inserted  in 
the  St.  John^s  Royal  Gazette  and  Mercantile  Journal^  and 
that  the  property  and  effects  belonging,  to  the  said  estate 
bad  beai  taken  possession  of  for  the  benefit  of  the  ere- 
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1819.         ditors  thereto,  and  that  the  defendant  had  in  all  things 
'  Phillpotts    ^^"^^i™^  himself  agreeable  to  the  said  act  concerning 
and  Wife       insolventB ;    and  did   farther  certify,  that  the  creditors, 
V*  whose  names  and  seals  were  signed  and  set  to  that  certifi- 

cate, were  fnll  one-half  in  number  and  value  of  the  cre- 
ditors of  the  defendant  who  had  daly  proved  their  debti 
under  the  said  insolvency,  and  testified  their  consent  to 
the  defendant  having  such  allowance  and  benefit  as  by  the 
said  last-mentioned  act  is  allowed  to  insolvents,  and  to  the 
defendant  being  discharged  from  his  debts  in  pursuance 
thereof;  which  declaration  of  insolvency  and  conformity  of 
the  defendant  was  afterwards,  to  wit,  on  the  £2d  day  of  No- 
vember,  in  the  year  aforesaid,  duly  certified  and  confirmed 
by  the  Surrogate  Court  of  St.  John's,  in  the  island  of 
Newfoundland,  being  a  Court  of  competent  jurisdiction  m 
that  behalf,  according  to  the  form  and  eflTect  of  the  nid 
act  of  parliament,  as  by  the  certificate  of  ThomoM  Ccote, 
then  Surrogate,  given  under  his  hand,  and  under  the  seal 
of  the  Supreme  Court  of  Newfoundland  (reference  being 
had  thereto),  more  fully  and  at  large  appears,  which  said 
certificate  the  defendant  now  brings  here  into  Cour^  the 
date  whereof  is  the  day  and  year  aforesaid ;  and  tfae  de 
fendant  farther  said,  that  the  said  several  supposed  pro- 
mises and  undertakings  in  the  said  declaration  mentioned, 
(if  any  such  were  made),  were  and  each  and  every  of  them 
was  made  in  respect  of  the  debts  contracted  in  Great 
Britain  prior  to  the  time  when  the  defendant  was  so  de- 
clared insolvent  as  aforesaid ;  and  this  he  the  defendant 
was  ready  to  verify,  wherefore,  8cc.  if,  8cc.  The  plaintifi 
added  a  umiliter  to  the  first  plea,  and  demurred  generally 
to  the  last;  the  defendant  joined  in  demurrer.  The  case 
came  on  for  argument  this  day,  when 

Mr.  Serjt.  Len$,  for  the  plaintiffs,  premised,  that  the 
question  intended  to  be  raised  by  the  demurrer  was^  wbe- 
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ther  a  certificate  of  discharge  as  an  insolvent,  obtained  1819. 

from  the  Newfaundiand  Conrts,  under  the  49  Geo.  3.    puiixpoTTa 
c.  27 J  is  a  bar  to  an  action  in  the  Courts  in  England  for  a  '    and  Wife 
debt  contracted  here  previous  to  the  insolvency?    He         ^• 
observed,  that  the  point  depended  entirely  on  die  effect  of 
^the  statute,  the  first  section  of  which  authorised  the  insti- 
tution of  Courts  at  Newfoundland,  and  extended  their 
jurisdiction  to  Great  Britain ;  but  that  the  principal  ques- 
tion depended  on  the  sixth  section  (a);  that  the  seventh 


(a)  By  which  it  is  enacted,  "  That  as  it  would  greatly 
contribute  to  the  advancement  of  the  trade  |ind  fishery  of 
Newfoundland  if  such  effects  as  persons  becoming  in- 
solvent in  the  said  island  of  Newfoundland,  and  the  islands 
adjacent,  were  possessed  of,  or  entitled  unto  within  the 
said  island,  or  in  the  islands  or  seas  aforesaid,  or  on  the 
banks  of  Newfoundland^  should  be  divided  among  their 
creditors  with  more  equality  than  had  hitherto  been  prac- 
tised ;  that  as  often  as  the  goods,  debts,  and  credits  of  any 
person  shall  be  attached,  and  it  shall  be^  made  appear  to 
the  Court,  ont  of  which  the  process  of  attachment  had 
issued,  that  the  goods,  debts,  and  credits,  so  attached, 
were  not  sufficient  to  pay  twenty  shillings  in  the  pound  to 
all  those  who  should  be  creditors  by  reason  of  debts  con- 
tracted within  the  island  of  Newfoundland,  and  on  the 
islands  and  seas  aforesaid,  or  on  the  banks  of  Newfound- 
land, or  in  Great  Britain  and  Ireland,  it  should  be  lawful 
for  such  Court  to  summon  the  party  whose  goods,  debts, 
and  credits  were  so  attached,  together  with  the  plaintiff  or 
plaintiffs  who  had  sued  out  any  attachment,  and  also  such 
persons  who  were  known  to  be  creditors  as  aforesaid  of 
the  defendant,  to  appear  in  court  at  a  certain  day ;  and  if 
upon  a  due  examination  of  the  defendant  and  the  said  ere- 
,ditors,  it  should  appear  that  he  or  she  is  insolvent,  the 
Court  should  declare  him  or  her  insolvent  accordingly,  and 
^bould  immediatelv  proceed  to  take  order  for  discovering, 
collecting,  and  selling  the  effects  and  debts  of  such  person, 
and  distributing  the  produce  thereof  rateably  amongst 
all  the  creditors  of  such  person  so  declared  insolvent; 
and  for  that  purpose  should  authorize  any  one  or  piore 
creditors  of  the  defendant,  who  should  be  chosen  by 
tibe  major  part  in  value  of  such  creditors,  whose  debts 
amounted  respectively  to  the  sum  of  ten  pounds  and  up« 
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181ft.         iitetv};  directed  die  mode  of  dsstribation  of  die  insolvent's 
Pur^i^f^rrn    ^■••^  and  diat  Ae  eighA  enacted,  that  a  ceitificate  db- 
and  Wife      tained  under  a  declaration  of  insolvency  in  NarfounHend 
V*  flboddy  when  pleaded,  be  a  bar  to  all  suite  for  debts 

*'^'  tontracted  in  Newfinmdlond  and  in  Great  BrUain  or  Ire^ 
bmd,  prenoos  to  the  insolvency.  He  contended,  diat  die 
dfcct  of  the  general  woftls  contained  in  all  those  chosei 
most  be  restrained  by  the  sulgect-matter  4o  as  to  nanow 
ttie  ap|4ication  of  the  statnte  to  the  insohent's  property  at 
Jfewf&undbtfid,  and  his  creditors  diere.  That  it  would  be  a 
great  hardship  if  creditors  in  this  country  should  be  barred 
by  a  certificate  obtained  in  Newfoundland^  though  ^ 
ni^ht  not  have  known  of  the  parUes  insolvency,  or  have 
had  an  oppohunity  of  proving  th^  debte.  The  case  of 
BaUantynt  ▼•  Golding  (0),  was  distbguishable  from  die 
praienty  because  there  both  the  parties  resided  in  Irdand, 
where  the  debt  arose,  and  the  bankruptcy  took  place.  So 
id  Pedder  ▼•  Macmasien{b),  the  debt  was  contracted  by 
the  defendant  while  he  was  resident  at  Hamburgh,  where 
he  became  bankrupt,  and  obtained  bb  certificate,  but  diat 
case  is  inapplicable,  as  the  ishndof  Nev^wiMf/aiKffflay 
be  considered  as  forming  part  of  the  dominkms  of  this 
country.  In  Smith  v.  Buduinan  (c),  it  was  held,  diat  if 
a  debt  be  contracted  here,  a  Certificate  in  a  forogn  countiy 
will  not  dischaiige  it.  In  Odwin  v.  Forbes  {d),  an  action 
was  brought  m  Demerara  for  the  recovery  rf  goods  con« 
signed  to  the  defendant  b  London,  and  he  pleaded  his 


wards,  to  perform  the  same;  and  thai  sn^ch  Court  shoaM, 
from  time  to  time,  make  such  order  diereon  as  shouM  be 
deemed  proper  for  better  discovering,  collecting,  and 
selling  the  effects  and  debte,  and  making  a  rateable  dis- 
tribution thereof  among  the  creditors." 

(a)  Cookers  Bankrupt  Laws,  400.    S.  C.    4  Term  R^. 

186,  n. (b)   8  Term  Rep.  609. -(c)  1  fiifl,  6. 

(lO  Bnciea  Cam  in  Bankrupted ,  67. 


Rbbu; 


TH  THB  FIVTT-NlHTH  YB4B  OF  GEO.  Ilf.  027 

faanKruptcy  and  €ertifictte  in  Englatid,  and  it  was  held,  1819. 

that  the  bankruptcy  and  certificate  were  as  a  dischaiige  to    p^^^^T^yrn^g 
the  debt.    But  that  case  was  also  dissimilar  to  the  present,       and  Wife 
as  there  the  plaintiff  had  notice  of  the  bankruptcy,  and         ^  ^^ 
the  Privy  Council  had  afterwahls  expressed  their  opinion 
against  the  plea  which  was  in  t^mis  sioular.  to  the  present. 
But  all  these  cases  are  in  fact  inapplicable,  as'  the  statute 
of  the  49  Geo.  3,  has  merely  a  partial  operation,  and  applies 
only  lo  the  creditors  of  a  party  becoming  insolvent,  at  Near- 
fouadlandj  who  alone  are  entitled  to  receive  the  whole  of 
his  property.    Such  property  could  only  be  attached  in 
that  island,  and  it  does  not  appear  by  the  statute  that  the 
English  creditors  could  share  in  the  distribution  of  the 
rasolvent's  effects* 

Mr.  Serjt.  Copky,  contra. — ^The  words  contained  hi  the 
statute  are  express  and  general,  and  cannot  receive  a  limit- 
ed construction.  The  Courts  at  Newfoundland  have  juris- 
diction  over  the  insolvent's  effects  and  property  m  England 
as  well  as  in  that  country,  and  are  empowered  to,  seize  and 
dispose  of  the  same  previous  to  the  granting  of  the  cef-' 
tificate.  They  are  authorized  to  collect  and  dispose  of  alt 
debts  due  to  the  insolvent  generally.  The  sixth  clause 
does  not  cut  down  the  generality  of  that  relative  to  the 
certificate.  But  even,  by  the  former,  the  distribution  is 
to  be  made  among  all  the  creditors.  If,  however,  the 
eiglith  section  stood  alone,  it  is  in  terms  sufficiently  general 
and  comprehensive  to  remove  all  doubt,  and  so  far  from 
being  controlled,  it  is  confirmed  by  those  preceding  it.  Tlie 
eases  relative  to  the  discharge  of  bankrupts  who  have  ob- 
lauied  their  certificates,  have  no  application  to  the  present, 
as  thir  depends  entirely  on  the  construction  of  the  siktb,- 
seventh,  and  eightti  clauses  of  the  49  Geo.  3.  c.  27. 

VOL-  m.  T  T 
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1819.  Mr.  Serjt.  Lem  in  rqJy.— As  Co  tbe  distribulioD  of  llie 

Pbillpotts    >>'^1^^^^'**P^P®'^  amoBg  all  his  said  crediton,  as  mco- 
and  Wife      tioned  in  the  sixth  section^  the  word  **  sei2ed"  can  onlylisve 
^'  reference  to  Ibose  to  whom  notice  was  given.    Creditori 

in  this  country  had  no  notice  of  the  proceedings  that  had 
taken  place  at  NewfoundUmd ;  but  the  statute  is  confiaed 
to  those  who  sued  out  Ae  attachment,  and  die  others  r- 
sident  in  the  island,  who  had  received  notice,  aod  were 
known  to  be  creditors  of  the  insolvent  It  has  been  ssid, 
that  his  effetts  mi^t  be  seized  in  this  country,  but  ihttis 
giving  the  statute  too  extensive  an  operation,  for  if  b 
property  here  were  iiaUe  to  the  process  of  that  Coart, 
there  should  have  been  some  notice  in  the  GazeUe  of  bb 
insolvency,  which  has  not  been  given.  The  effect  of  the 
statute  must  be  confined  to  the  distribution  of  the  inwl- 
venf  s  property  at  Newfoundland  to  his  creditors  there ;  and 
his  goods  cannot  be  sold  or  attached  in  this  country  by  tk 
order  of  the  Court  of  that  island.  The  statute,  therefore, 
has  a  mere  local  application,  audioes  not  extend  to  caie» 
of  general  insolvency,  or  to  the  effects  of  the  iasoheot 
ki  thu  country. 

Lord  Chief  Justice  Dallas.— There  ceitairiy  is  great 
weight  in  the  observations  that  have  fallen  from  my  Brother 
Zevis,  but  die  question  is  narrowed  to  the  words  contaioed 
in  the  statute  itself.  If  they  are  in  themselves  plain  aod 
inteitigible,  although  they  might  be  productive  of  iacon- 
venience,  still  the  Court  must  be  governed  by  them.  In 
this  case,  the  defendant  was  resident  and  carried  on  bosioess 
at  'Newfoundland.  He  went  there  for  the  purpose  of 
trading,  and  became  insolvent  in  that  isknd,  and  having  ob- 
.  tained  his  certificate,  we  are  now  asked,  whether  he  is  not 
liable  to  a  debt  incurred  before  his  insolvency?  The  eighth 
section  of  the  statute,  under  which  he  has  pleaded  his  cer- 
tificate, enacts,  <<  That  if  such  insolvent  person  sbnil  make 
a  true  disclosure  and  discovery  of  all  his  goods  and  effects 
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iK^haUoeYer^  and  shall  conform  himself  to  the  order  and  1B19. 

direction  of  the  Court  there,  the  same  shall  and  may  (with  pmi^LpoTTS 
the  consent  of  one>half  in  number  or  value  of  hu  ere-  and  Wife 
ditors)  be  certified  by  the  said  Court,  and  snch  cer* 
tificate,  when  pleaded,  shall  be  a  bar  to  all  suits  and 
complaints  for  debts  contracted  within  the  island  of  Neoh 
foundland,  and  on  the  islands  and  seas  aforesaid,  and  on 
the  banks  of  Newfoundland,  and  in  Great  Britain  or 
Ireland,  prior  to  the  time  when  he  was  declared  insolvent/' 
If  it  was  intended  to  confine  the  operation  of  the  statute 
to  Newfoundland,  it  ought  to  have  stopped  there,  but  the 
emphatical  words,  <<  and  in  Great  Britain  or  Ireland,** 
immediately  follow.  The  debt  in  question  was  contracted 
in  Great  Britain,  and  it  is  not  only  difficult  but  impos- 
sible to  say,  that  when  these  words  are  thus  added  they  can 
be  rejected.  Although  I  have  paid  great  attention  to  the 
argument,  I  have  not  heard  how  these  latter  words  are  to 
be  oonstrUed.  It  is  true  that  it  would  not  be  uigust  to 
construe  them  with  an  equitable  restriction.  In  this  case 
the  plaintiffs  were  creditors  in  this  country,  and  had  an 
equal  right  to  the  effects  of  the  insolvent  here,  as  his  other 
creditors  had  at  Newfoundland,  and  the  Court  there  have 
a  power  to  distribute  the  whole  of  his  property  as  well 
between  his  creditors  resident  in  this  country  as.  in  that 
island.  If  all  his  effects  be  given  up^  there  can  be  no 
doubt  but  that  he  is  wholly  discharged  in  future,  and  I 
think  the  words  of  the  statute  admit  of  that  construction* 
The  6th  section,  after  reciting  that  it  woujd  contribute  to 
the  advancement  of  the  trade  of  Newfoundland,  if  the 
effects  of  persons  becoming  insolvent  within  that  island, 
or  on  the  banks  thereof,  were  divided  among  their  ere* 
ditors  with  more  expedition  than  had  before  been  practised, 
enacts,  "  That  .as  often  as  the  goods  and  credits  of  any 
person  shall  be  attached,  and  it  shall  be  made  to  appear 
to  the  Court  out  of  which  the  attachment  issued,  that  the 
T  T  2 
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goods  and  credits  so  attached  were  not  sufficient  to  pay 
twenty  shillings  in  the  pound  to  all  those  who  shoakl  be 
creditors,  by  reason  of  debts  contracted  within  diat  ishnd, 
or  on  the  banks  thereof,  or  in  Great  Britain  or  Ireland, 
that  it  should  be  kwful  for  such  Court  Co  summoo  the 
party  whose  goods  and  credits  were  attached,  to  appear 
before  them  on  a  certain  day,  in  order  that  his  effects 
might  he  collected  and  distributed."  It  is  true  that  if  the 
party  were  resident  in  this  country,  it  would  be  difficult  to 
summon  him,  and  therefore  it  is  contended  that  the 
general  words  must  be  restnuned  by  the  subject-matter— 
that  there  is  no  provision  in  the  statute  which  entitles  the 
creditors  in  Great  Britain  to  share  in  the  distribution  of 
the  insolvent's  effects,  but  if,  on  hb  examination  at  New- 
fmtndkmd,  he  be  found  to  be  insolvent,  the  Court  there 
haVe  a  right  to  sell  his  effects  without  confining  thenuelvef 
to  those  he  may  have  in  that  island,  that- therefore  neces- 
sarily involves  any  property  he  may  have  in  this  couotrr, 
and  the  whole  is  afterwards  to  be  distributed  retesbly 
among  all  the  creditors.  ITie  general  terms,  therefore,  in 
the  sixth  section,  are  equally  applicable  to  creditors  in 
England  as  in  'Newfoundland.  It  is  wholly  unnecessary 
to  advert  to  the  terms  of  the  seventh  section,  which  reUte» 
to  the  mode  of  distributing  the  effects;  but  the  eighth  con* 
tains  a  general  clause,  and  enacts,  that  in  case  of  conformity 
-by  the  insolvent,  he  may  obtain  his  certificate  of  the  Court, 
which,  when  pleaded,  shall  be  a  bar  to  ail  suits  for  debts 
contracted  in  'Newfoundland  and  in  Great  Britain  or  Ire- 
landf  previous  to  his  insolvency.  I  therefore  think  the 
words  of  the  statute  are  plain,  and  that  the  defendant  i» 
enjtitled  to  judgment. 


Mr.  Justice  Park. — If  this  statute  were  imperfect  ii^ 
terms,  we  might  be  called  on  lo  put  a  construction  on  it, 
so  as  not  to  alter  the  intention  of  the  legi.slature ;  but  s^ 
this  case  is  not  touched  by  those  statutes  nhich  have  he€\t 
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|^as»ed  rerative  to  certificates  obtained  by  bankrupts,  it  is  1819. 

only  necessary  to  advert  to  the  terms  contained  in  this  par-    Phillpotts 
ticular  statute,  and  the  words  used  are,  I  think,  sufficient  for       and  Wife 
us  to  conclude  that  they  are  of  a  general  nature,  and  not  to  v- 

be  restrained  by  the  subject-matter.  Tliere  is  very  great 
weight  hi  the  distinction  which  his  Lordship  has  taken  be- 
tween the  sixth  and  eighth  sections  ;  although  the  language 
of  the  one  is  materially  different  from  that  used  in  the 
oilier,  as  in  the  preceding  part  of  the  former,  it  is  enacted, 
that  as  often  as  the  goods  of  any  person  shall  be  attached,  ^ 

and  it  shall  be  made  to  appear  to  the  Court,  out  of  which 
llie  altadbment  issued,  that  «uch  goods  were  not  sufficient 
U>  pay  twenty  shillings  in  the  pound,  it  should  be  lawfol 
for  such  Court  to  summon  the  party  whose  goods  were 
attached,  together  with  the  plaintiff  who  sued  out  the  at- 
tachment, and  also  such  persons  as  were  known  to  be 
creditors  of  tlie  insolvent,  to  appear  in  Court  on  a  certain 
day.  It  is  true  that  such  creditors  may  be  considered  to  "^ 
be  tliose  only  as  are  known  to  reside  within  the  juris- 
diction, or  to  whom  alone  the  process  of  the  Court 
might  extend ;  but  in  the  latter  p^rt  of  that  section,  the 
Court,  on  finding  the  defendant  to  be  insolvent,  may  collect 
and  sell  his  effects,  and  distribute  the  produce  thereof 
ratably  amongst  all  his  creditors.  It  is  not  necessary, 
therefore,  after  the  party  is  declared  insolvent,  that  hi:* 
creditors  shall  be  sumiponcd  in  order  to  receive  their  dis- 
tribution ;  besides,  the  prior  part  of  that  clause  extended 
to  all  those  who  shall  be  creditors,  by  reason  of  debts  con- 
tracted within  tlie  island  of  Newfoundland^  or  wiihin 
Great  Britain  and  Ireland.  Although  the  sevendi  section 
provides  as  to  the  distribution  of  the  insolvent's  effects, 
and  gives  a  priority  to  seamen  employed  in  the  Neifjoutid- 
land  fishery  for  wages,  then  to  those  persons  who  shall  be 
creditors,  for  supplies  furnished  ;  a«id  in  the  next  place  to 
tbose  who  shall  have  become  creditors  wiihin  two  years 
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before  the  insolveocy,  jel  it  also  provides  for  the  peyment 
of  all  other  creditors  equally,  as  far  as  die  effects  will  go; 
this,  therefore,  must  extend  to  diose  in  Great  Britain  or 
Ireland;  but  the  eighth  section  contains  a  general  and 
exonerating  clause,  that  the  certificate,  Mrfaen  pleaded,  shall 
operate  as  a  bar  to  all  debts  previous  to  the  insolvency, 
whether  they  were  contracted  in  Newfoundland,  Grut 
Britain f  or  Ireland.  I  therefore  am  of  opinion  that  the 
defendant  comes  expressly  within  the  provisions  of  this 
section. 


Mr.  Justice  Burrovgh. — I  am  inclined  to  think  there 
has  been  no  oversight  of  the  legislature  in  the  fonning  of 
this  statute,  and  that  they  did  not  intend  its  provisions 
should  apply  to  the  island  o(  Newfoundland  alone^  but 
that  it  is  equally  applicable  to  those  persona  who  becoaie 
insolvent  there,  and  who  have  previously  contracted  debts 
in  this  country,  and  that  the  general  terms  expressed  io 
the  statute  are  particularly  applicable  to  the  present  case. 
Tlie  first,  siith,  seventh,  and  eighth  clauses,  contain  terms 
more  or  less  general ;  although  the  seventh  provides  for 
the  distribution  of  the  insolvent's  effects,  and  the  creditors 
at  Newfoundland  have  a  priority,  still  that  does  not  restrun 
its  generality^  for  after  they  are  satisfied,  it  is  enacted,  that 
all  other  creditors  shall  be  paid  equally,  as  for  as  the  effects 
will  go ;  the  creditors  here,  therefore,  are  equally  entitled, 
after  the  former  have  been  satisfied,  as  those  of  Newfcvni- 
land,  and  tlib  part  of  the  section  must  extend  to  all  the 
debts,  credits,  aad  effecU  of  the  insolvent  whatsoever. 
The  Court  at  Newfoundland  have  it  in  their  power  com- 
pletely to  control  the  granting  of  the  cert^cate ;  and  b; 
analogy,  by  the  bankrupt  laws  of  this  country,  the  pro- 
perty of  an  insolvent  might  be  taken  at  Newfoundland, 
and  the  certificate,  when  pleaded,  would  be  equally  a  bar 
to  debts  contracted  in  that  cotmtry,  as  in  this. 
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Mr.  Justice  Richabdson.-^I.  an  entirelj  of  the  saaae         1B19* 
opinion.    The  casea  relative  to  bankruptcy  have  no  bear-    -pn^TT^^yj^ 
ing  whatever  on  this  question,  which  depends  entirely  on  the       and  Wife 
construction  of  the  statute  of  the  49  Geo.  3,  and  the  effect  ^' 

intended  to  be  given  to  it  by  the  legislature ;  and  I  think 
it  rehtes  to  all  debts  contracted  in  Newfoundland^ 
Great  Briiain,  and  Ireland,  as  well  as  to  creditors  re^ 
sident  in  either  of  these  countries.  The  first  section 
extends  the  jurisdiction  of  the  Court  of  Newfoundland^ 
and  by  the  suth,  the  provisions  as  to  persons  becom- 
ing insolvent  therci  are  carried  farther  than  they  were  by 
the  previous  statutes ;  that  section  enacts,  that  the  goods 
of  the  insolvent  may  be  attached,  and  in  pursuance  of  this 
provision,  the  effects  of  the  defendant  who  was  then  re- 
sident in  that  country,  were  attached,  when  it  appeared  he 
was  not  able  to  pay  his  creditors  their  full  demand ;  those 
creditors  were  not  confined  to  persons  with  whom  the  in- 
solvent had  contracted  debts  within  the  island  of  New- 
foundland, but  extended  to  those  who  resided  in  Greai 
Britain  and  Ireland,  the  insolvency  therefore  depended  on 
all  debts  which  he  had  contracted  in  either  of  iKese 
countries.  As  the  Court  at  Newfoundland  found  that  the 
defendant  was  insolvent,  in  pursuance  of  this  section,  he 
was  summoned  before  them,  together  with  the  party  who 
luid  sued  out  the  attachment,  and  such  persons  who  were 
known  to  be  creditors  of  the  defendant,  to  appear  at  a  cer« 
tain  day.  It  has  been  very  strongly  contended^  by  my  Brother 
Lens,  that  those  creditors  must  be  confined  to  Newfound- 
land alone,  as  it  could  not  be  known  that  there  were  any  in  * 
England,  and  that  those  only  who  were  summoned  could 
participate  in  the  distribution  of  the  insolvent's  property ; 
but  this  alone  is  not  sufiicient  to  narrow  the  operation  of 
the  other  sections  contained  in  this  statute ;  although  there 
were  creditors  who  were  not  summoned,  as  well  as  others 
who  could  not  attend,  still  if  the  insolvent  conformed  hinw 
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1819.  self  to  the  order  and  regulation  of  the  Court,  he  would 

p    ^^^^  be  entitled  to  the  benefit  of  his  certi6cate.   The  Court  at 

and  Wife      Newfoundland  had  alone  the  power  of  declariug  the  de- 
»!!!—  fendant  insolvent,  and  of  proceeding  to  order  for  the  dis- 

coverji  collectiogy  selling,  and  distributing  his  effects; 
those  effects,  when  collected,  were  not  confined  to  bu 
creditors  at  Newfoundland,  but  the  produce  thereof  was 
to  be  rateably  distributed  amongst  all  his  creditors ;  that 
therefore  would  extend  to  his  general  creditors,  and  for 
that  purpose  the  Court  there  might  authorise  any  one  or 
more  creditors  of  the  defendant,  who  should  be  chosen 
by  die  major  part  of  such  creditors,  to  perforin  the 
same,  that  is,  to  coUeot  and  sell  the  cfiects  and  debts 
w4ierever  they  might  be  found.  The  creditcM^,  therefore, 
appointed  by  that  Court,  will  be  in  effect  placed  in  the  same 
situation  as  assignees  in  this  country,  for  after  the  debu 
were  collected,  and  the  effects  sold,  a  rateable  distribution 
thereof  was  directed  to  be  made  among  all  the  crediton  of 
the  insolvent.  With  respect  to  the  first  section,  it  merely 
gives  a  priority  of  distribution  to  some  particular  creditors ; 
it  merely  shews  that  some  may  be  preferred,  but  the  residue 
is  equally  to  be  divided.  This  distinction,  therefore,  throws 
no  light  on  the  general  question,  but  the  words  of  the 
eightli  section  are  as  large  apd  comprehensive  as  can  be 
well  conceived,  and  the  certificate  itself  is  a  bar  to  all 
debts  contracted  previously  to  the  insolvency.  It  has  been 
paid  that  it  can  only  be  so  in  certain  cases,  but  I  think 
there  are  no  words  in  the  previous  sections  to  narrow  the 
construction  of  tliis,  and  that  it  must  equally  apply  to  all 
debts  contracted  either  in  this  countiy  or  at  Newfound- 
land, previous  to  the  discharge  of  the  insolvent,  whether 
he  were  resident  in  either  of  those  countries. 

Judgment  for  the  Defendapt. 
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June  23. 
This  was  an  action  of  assumpsit  for  money  had  and  re*  j^^  defend- 
ceivedy  and  brought  by  the  plaintiffs,  who  were  bankers  in  ants  knowing 
London,  to  recover  the  sum  of  £995 :15s:  Id.  being  the  ^^^^^^^  ^ 
anioijnt  of  a  check  paid  by  tlieni,  and  drawn  for  the  use  and  that  the 
of   the  defendants    by    persons    named  Burmester    and  drawers  were 
VidtU,  under  the  following  circumstances.     It  appeared  at  gented  itVor 
the  trial  of  the  cause,  before  Lord  Chief  Justice  Dallas^  payment  to  th6 

at  Westminster,  at  tlie  Sittings  after  the  last  Term,  that  Plaintiffs,  who 
D  .  1  r^.  1  1  •  1  ,  ^©"^e  bankers, 

rfurmester  and  ridal  were  merchants,  and  kept  an  account  ^q^}  ^Ji^  with- 

iivith  the  plaintiffs  as  their  bankers.    That  they  liad  also  out  know- 
dealings   with  the  defendants,  whom  they  employed   as  J-^^®  ^^  •??.*** 
brokers,  to  purchase  and  sell  seeds ; — that  Burmester  and  amount,  id- 
Vidal  being  in  embarrassed  circumstances,  they,  in   the  though  they 
monjth  of  Nbrem&er  last,  applied  to  the  defendants  for  a  of  the  drawers 
pecuniary  accommodation,  who  accordingly  accepted  two  in  their  hands 
bills,  drawn  by  Burmester  and  Co.  upon  them,  amounting  •*  ^®  time, 
together  to  «£2028 :  19s :  4J.  they  holding,  as  a  security  ^^^^^  ^  ^he 
against  their  liability  upon  such  acceptances,  some  seed  course  of  the 
belonging  to  Burmester  and  Co.    A  short  time  before  ^^^'    **®^**- 
those  bills  became  due,  BtiriTzesfer  and  Co.  stated  to  the  titled  tore- 
defendants  that  they  were  incapable  to  provide  funds  to  cover  it  back, 
take  them  up,  when  it  was  arranged  that  the  defendants  for^onev  had 
should  accept  new  bills  for  nearly  the  same  amount^  to  be  and  received, 
drawn  upop  them  by  the  house  of. Minet  and  Co.  which 
new  bills  Burmester  and  Co.  were  to  get  discounted,  and 
bring  the  proceeds  to  the  defendants,  in  order  to  put  them 
in  cash,  to  meet  the  first  set.     New  bills  were  accordingly 
drawn  by  Minet  and  Co.  one  for  ^995  :  155 :  7d.  and  the 
other  for  ^1000,  which  were  accordingly  accepted  by  the 
defendants,  who  received  from  Burmester  and  Co.  as  a 
farther  security,  two  pubt  dated  checks,    drawn  on  the 
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pbuntiffs  for  the  tame  tumsi  payable  on  the  I9tb  ud 
SSd  of  February f  being  the  days  on  which  the  first  set  of 
bills  would  respectifely  become  due;  the  new  bilk  snd 
checks  were  both  drawn  on  the  9th.  The  bills  were  dis- 
counted through  the  medium  of  MinH  and  Co.  nbo  paid 
over  the  proceeds  to  Burmester  and  Co.  by  whom  the 
money  was  deposited  in  the  plaintiff's  banking  house  to 
be  placed  to  their  accounts  The  defendanU  having  tfter< 
wards  learot  that  their  last  acceptances  had  been  dis- 
countedi  and  that  Burmester  and  Co.  had  received  tlie 
money  on  die  ISth  of  February,  applied  to  them  for  it, 
when  they  said  that  they  could  not  pay  it ;  the  defendants 
then  pressed  Burmester  and  Co.  for  payment  of  die  first 
of  the  checks^  amounting  to  £995  :  155 :  Id.  which  tbej 
also  declared  they  were  unable  to  pay,  and  acknowledged 
that  the  money  had  been  applied  to  other  purposes.  Hiej 
then  said  that  the  house  of  Minet  and  Co.  would  assist 
them,  and  they  accordingly  went  there  with  one  of  die 
defendants ;  Minet  and  Co.  having  inspected  the  books  of 
Burmester  and  Co.  refused  to  become  securityy  and  io^ 
timated  their  belief  that  Burmester^  and  Co.  were  insotveat. 
On  ihfi  day  on  which  the  first  of  the  defendants'  first  set 
of  acceptances  became  payable,  and  also  die  day  on 
which  the  check  in  question  bore  date,  one  of  the  de- 
fendants called  on  Burmeiter  and  Co.  and  threatened  to 
present  the  check,  unless  the  money  was  immediately  paidf 
when  Burmester  informed  him,  that  there  were  not  suf- 
ficient funds  in  the  hands  of  the  plaintiffs,  and  requested 
him  not  to  present  the  check.  The  defendant  then  mi 
thatiie  would  wait  till  four  o'clock  on  that  day,  and  dut 
unless  he  received  the  money  from  Burmester  and  Co. 
before  that  time,  he  would  present  die  check.  He  did 
not  wait  until  four,  but  presented  it  at  a  quarter  past  diree, 
and  obtained  payment,  as  the  plaintifis  expected  to  receive 
Ainds  from  Burpncster  and  Co.  before  the  close  of  die 
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4»Y,  altfaoiqjh  thej  bad  not  any  in  their  hantb  at  tii«  tiara 
the  check  waa  presented.  Before  four  o'clock  BurmeUtr 
and  Co.  sent  a  notice  to  the  plaintiffs  not  to  pay  any  more 
money  on  their  account.  At  the  time  of  the  payment  of 
ihe  check  in  questba^  die  plaintiffs  were  entirely  ignorant 
of  the  insolvency  of  BurmeUer  and  Co.  as  well  as  of  the 
'trapsactions  which  had  previously  taken  place  between 
them  and  the  defendants  ;  neither  were  they  aware  that 
the  check  was  post  dated.  Under  the  special  circum- 
stances of  the  case  his  Lordship  directed  a  verdict  to  be 
found  generally  for  the  defendants,  with  liberty  for  the 
plaintifl^  to  move  to  set  it  aside. 

Mr.  Seijt.  Crosi,  in  the  absence  of  Mr.  Serjt.  Copley ^ 
on  a  former  day  in  this  term,  bad  accordingly  obtained  a 
rule  iru}  that  this  verdict  might  be  set  aside,  and  a  new 
trial  granted,  on  two  grounds,  first,  that  the  defendants 
had  knowledge  of  the  insolvency  of  Burmetter  and  Fidal, 
as  well  as  notice  that  they  had  no  fiinds  in  the  hands  of 
the  plaintiffs  at  the  time  the  check  was  presented ;  and, 
secondly,  that  the  money  was  illegally  obtained  from  the 
plaintiffs  upon  a  post  dated  check,  of  which  their  clerk 
was  ignorant  at  the  time  of  the  payment  made. 

Mr.  Serjt.  Vaugkan  now  shewed  cause.  Both  the  jus- 
tice and  law  of  this  case  are  with  the  defendants.  Bur^^ 
mester  and  Co.  were  indebted  to  them  in  a  far  larger  sum 
th^n  the  amount  pf  the  check  in  question,  and  they  were 
bon&  fide  creditors  at  the  time  the  payment  was  made. 
As  the  plaintiffs  paid  to  the  ofier  of  Bt^rtnester  and  Co. 
they  are  estopped  from  recovering  the  amount  of  Uiis 
check  from  the  defendant!^  who  had  a  most  unquestionable 
right  to  retain  it  as  between  themselves,  and  Burmester 
and  Co.  If  a  person  gives  a  post  dated  check  to  another^ 
and  tells  him  that  the  banker  or  agent  will  pay  it  on  pre- 
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ftenlmenty  if  such  banker  pay  it,  it  cannot  be  recovered 
back,  as  he  must  be  considered  the  mere  agent  of  the 
party.  If  Burmetter  and  Co.had  been  solvent,  the  plaiD- 
tiffs  might  have  recovered  this  sum  as  money  paid  to  their 
use,  and  given  the  check  in  evidence  of  such  payment. 
Until  the  passing  of  the  55  Geo.  3.  c.  184,  s.  lS{a\  \he 
post  dating  a  check  was  not  deemed  to  be  illegal.    On 


(a)  By  which  it  is  enacted,  "  That  for  the  more  eflfff- 
tually  preventing  of  frauds  and  evarJons  of  the  duties 
thereby  granted,  on  bills  of  exchange,  drafts,  or  orders  for 
the  payment  of  money,  under  colour  of  the  exemption  in 
favour  of  drafts  or  orders  upon  bankers,  or  persons  acting 
as  bankers,  contained  in  the  schedule  thereto  annexed; 
that  if  any  person  shall  make  and  issue  any  bill,  dtaft,  or 
order,  for  the  payment  of  money  to  the  bearer  on  demand, 
upon  any  banker  or  bankers,  or  any  person  acting  as  a 
banker,  which  shall  be  dated  on  any  day  subsequent  to  tbe 
day  on  which  it  shall  be  issued,  or  which  shall  not  Iroly 
specify  and  express  the  place  where  it  shall  be  issued,  or 
ivhich  shall  not  in  every  respect  fall  within  the  said  exemp- 
tion, imless  the  same  shall  be  duly  stamped  as  a  bill  of 
exchange  according  to  that  act,  the  person  so  oilending 
shall,  lor  every  such  bill,  draft,  or  order,  forfeit  tbe  sum 
of  one  hundred  pounds;  and  if  an^ person  shall  know- 
ingly receive  or  take  any  such  bill,  draft,  or  order,  in  pay- 
ment of  or  as, a  security  for  the  sum  therein  mentioned, 
he  shall,  for  every  such  bill,  draft,  or  order,  forfeit  the 
sum  of  twenty  pounds;  and  if  any  banker,  or  any  person 
acting  as  a  banker,  upon  whom  any  such  bill,  drad,  or 
order,  shall  be  dravni,  shall  pay  the  sum  of  money  therein 
expressed »  or  any  part  thereof,  knowing  the  same  to  be 
post-dated,  or  knowing  that  thei  place  where  it  was  issacd 
IS  not  truly  specified  and  set  forth  therein,  or  knowing  that 
the  same-does  not  in  any  other  respect  fall  within  the  said 
exemption,  then  the  banker  or  person  so  offending  shall, 
for  every  such  bill,  draft,  or  order,  forfeit  the  sum  of  one 
hundred  pounds,  and  moreover  shall  not  be  allowed  the 
money  so  paid,  or  any  part  thereof,  in  account  against  the 
person  or  persons,  by  or  for  whom  such  bill,  draft,  or 
order,  shall  be  drawn,  or  his  executors,  administratoni, 
assignees,  or  creditors,  in  case  of  bankruptcy  or  insol- 
vency ,J^or  any  other  person  claiming  under  hiin." 
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render  the  party  taking,  the  party  receivingi  and  the  party       Martin 
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sidered  as  null  and  void ;  nor  is  there  any  thing  in  the  sta*    g^^  Another^ 

tute  enacting,  that  money  obtained  by  the  payee  of  an 
iNegal  post  dated  draft,  shall  be  deemed  as  paid  without 
any  consideration,  and  recoverable  by  the  person  who 
pays  it.  The  plaintiffs  were  the  mere  agenU  of  Bur- 
fuester  and  Co.  and  paid  the  check  merely  for  the  honour 
of  the  drawers,  although  at  the  time  it  was  presented  they 
knew  that  they  bad  no  funds  of  Burmester  and  Co.  ta 
meet  such  payment.  They,  therefore,  having  broken  their 
engagements  with  the  defendants,  and  the  check  in  ques- 
tion having  been  paid  by  tlie  plaintiffs,  for  the  honour 
of  Burmester  and  Co.  and  on  their  behalf,  such  payment 
eannot  now  be  recovered. 

Mr.  Seijt.  Copley,  in  support  of  the  rule,  wad  stopped 
hy  the  Couit. 

Lord  Chief  Justice  Dallas. — I  am  clearly  of  opinion 
tiiat  in  this  case  the  plaintiffs  are  entitled  to  recover.  It 
ifl  a  well  known  rule  of '  law,  that  where  a  party  pays 
money  to  another,  voluntarily,  with  full  knowledge,  or 
even  full  means  of  knowledge  of  all  the  circumstances  of 
the  case^  the  party  so  paying  cannot  recover  it  back ;  but 
if  sucli  payment  be  made  without  such  knowledge,  or 
such  means  of  knowledge,  or  the  party  obtaining  pAyment 
has  suppressed  certain  facts,  or  made  fraudulent  repre- 
sentations, the  party  paying  shall  recover  it  back.  What 
are  the  facts  of  this  case  ?  As  between  the  defendants  and 
Jinrmester  and  Co.  it  is  quite  clear  that  the  former  had  an 
equitable  claim  on  the  latter,  but  the  question  does  not 
turn  on  the  rights  of  these   pdrtics,  but  on  the  relalivar 
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have  paid  it,  but  they  were  wholly  kept  in  the  dark  by  ibe 
defendants  themselves,  who  were  parties  to,  and  guilty 
of  the  illegal  transaction,  and  who  now  seek  to  retain  that 
which  they  have  so  fraudulently  obtained.  There  ii  no 
case  where  a  party  who  has  been  instrumental  in  com- 
mitting an  fflegal  act,  can  recover  money  obtained  from  a 
third  person,  who  is  ignorant  of  such  illegality.  Here, 
in  order  to  entitle  the  defendants  (o  keep  possession  of 
this  money,  we  most  give  validity  to  an  illegal  iustrume ot. 
On  this  ground  only,  the  plaintiffs  are  entitled  to  recofer, 
but  it  is  said,  that  as  this  was  a  voluntary  payment,  and  us 
the  plaintiffs  knew  that  they  had  no  funds  of  Burmester 
and  Co.  in  dieir  hands  when  such  payment  was  made, 
they  were  not,  entitled  to  recover ;  but  they  did  not  know 
before  four  o'clock  on  the  day  on  which  the  check  was 
presented,  Uiat  they  should  have  no  funds  from  But- 
mater  and  G>.,  on  the  contrary,  they  expected  an  imme- 
diate remittance.  The  defendants  were  previously  aware 
that  there  would  be  no  funds ;  the  plaintiffs^  clerk,  who 
paid  the  check,  proved  at  the  trial,  that  if  it  had  been 
known  to  the  plaintiffit  there  were  no  funds  of  Surmtster 
and  Co.  on  hand  at  the  time  the  check  was  presented,  it 
would  have  been  paid,  in  exipectatioD  of  receiving  some 
before  the  dose  of  the  day.  But  the  party  presenting  the 
check,  not  only  knowing  that  no  remittance  would  be  sent 
firom  Burmuter  and  Co.  for  that  purpose,  but  also  being 
'  fully  aware  of  their  actual  insolvency,  took  care  to  present 
the  check  at  the  banking-hou^,  and  procure  payment  of 
it  even  before  any  notice  could  be  receivM  there  from 
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MurmeMier  wdCo.  requesting  them  not  to  pay  any  anora 
of  their  checks,  and  that  too  though  acquainted  with  die 
fact  that  die  cheek  was  illegaL  CSui  the  defendaatSi  diere- 
fore,  ^ther  in  point  of  JLaw,  Justice^  or  Equity,  be  said 
to  be  entitled  to  retab  the  sum  they  hate  obtuned  under 
such  circumstances  ? 
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Mr.  Justice  Paer. — I  perfectly  coocar  with  my  Locd 
Chief  Justice.  It  is  impossible  to  say  in  this  case,  that 
the  parties  stand  on  fair  and  equal  terms.  Th^  defendanta 
were  fully  aware  of  the  illegility  of  the  instrument,  and 
held  back  such  knowledge  from  the  plaintiflb,  who  were 
unacquainted  with  the  promise  of  the  defendants  io  Bur^ 
mester  and  Vidal^  not  to  present  the  check  ;  nor  did  they 
know  that  the  drawers  of  the  check  were  insolvent.  The 
Law  has  never  been  doubted,  diat  if  a  party  pays  money 
Io  another  voluntarily,  with  bill  means  of  knowledge  of 
all  the  curcumstances  of  the  ci^,  the  party  so  paying  can- 
not recover  it  back  again,  as  it  may  be  considered  to  be 
a  payment  made  in  his  own  wrong ;  but  in  Chatfield  v. 
P4ixioiiia\  Mr.  Jiistice  JMunt  held,  that  where  a  pay- 
ment has  been  made,  not  with  full  knowledge  of  the  facts, 
but  only  under  a  blind  suspicion  of  the  case,  and  it  has- 
been  found  to  have  been  paid  ui^tly,  the  party  payoig 
might  recover  it  back  again ;  and  although  Mr.  Justice 
Grose  and  Mr.  Justice  Lawrence,  in  that  case,  felt  cUf- 
ficulty  in  adopting  the  opinion  of  Lord  Kemfon  and  Mr. 
Justice  Jshhurst,  to  the  full  extcttt,  still  they  had  no 
doubt  as  to  the  law  of  the  case,  but  differed  principally, 
because  they  were  not  satis6ed  that  tlie  plaintiff  had  Jiot  a 
sufficient  knowledge  of  the  ground  of  his  defence  before 
payment  of  the  bill,  which  he  had  previously  accepted. 
Tiie  case  of  BUbie  v.  Lumky  (6),  is  the  leading  decision 

(«)  2  East,  471,  n.-^ — (fr)  md.4M. 
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on  this  lubjecty  and  has  been  since  frequentljf  fecogniseJ; 
that  case  therefore  must  govern  the  present,  and  more  par- 
ticularly so,  as  the  plaintiffs  were  not  only  ignorant  of  ibe 
factSi  but  the  defendants  themselves  criminally  withheld 
them  from  their  knowledge. 

Mr.  Justice  BuRKOUGH. — When  this  case  was  first 
mentioned,  I  thouj^t  the  plaintiffs  were  not  entitled  to 
recover,  but  1  now  entertain  an  entirely  different  ophiion ; 
for  the  defendants  themselves  not  only  concealed  from  the 
knowledge  of  the  plaintiffs  the  insolvency  of  Burmesier 
and  Fidal,  but  that  the  check,  by  means  of  which  the 
plaintiff's  money  had  been  obtained  by  thero^  was  post 
dated  and  illegal. 

Mr.  Justice  Richardson. — 1  am  of  the  same  opinion, 
and  at  the  same  time  wish  it  to  be  understood,  that  I  do  not 
express  any  opinion  %ihether  the  check,  being  post  dated, 
makes  any  difference  as  to  the  plaintiff's  right  to  recover, 
but  that  they  are  entitled  on  the  groirad  that  they  did  not 
stand  on  equal  terms  with  the  defendants ;  it  appears  (hat 
there  was  a  commimication  between  the  defendants  and 
Burmesier  and  Fidal,  that  the  money  had  been  paid  into 
the  plaintiffs  hands,  and  that  the  plaintiffs  were  not  aware 
of  their  insolvency ;  the  defendants,  with  full  knowledge 
of  the  illegality  of  the  ch^ck,  and  the  drctimstances  of 
Burmesier  and  Co.  presented  it,  thl>u^  they  knew  Bur- 
mesier and  Co.  had  no  funds  in  the  hands  of  the  plaiatifiir 
to  answer  it^  they  must  therefore  have  been  fully  aware,  dnt 
if  the  plaintiffs  paid  it,  such  payment  would  be  an  entire 
loss  to  them  ;  this  therefore  brings  this  case  within  that  of 
Chaifieldv.  Paxion,  for  the  parties  were  not  on  equal  terms, 
as  the  defendants  withheld  from  the  plaintiffs  those  facts 
which,  if  disclosed,  would  entitle  them  to  widihold  the 
payment*    I  therefore  think  that  the  plaintiffs  are  entitled 
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to  recover  both  on  the  law  and  justice  of  this  case,  and 
that  they  are  equally  so  on  the  facts,  as  they  were  totally 
ignorant  of  those  circumstances  of  which  the  defendants 
had  full  knowledge. 

Rule  absolute  (a). 


1619. 

Martin 
and  Otherf 

MOROAW 

and  Another. 


(&)  This  cause  was  again  tried  before  Lord  Chief  Jnstice 
DailoM,  at  the  Sittings  after  Michaelmas  Term,  1819,  when 
the  Jury  found  a  rerdict  for  the  plaintiffs  to  the  full  amount 
of  the  check. 


Blanchknay  V,  Vandenberoh. 


Friday, 
June  26. 


Mr.  Seijt.  Pell,  on  a  former  day,'  had  obtained  a  rule  The  plaintiff's 

nisi,  that  the  final  judgment,  signed   upon  the  poslea  in  attorney  ob- 

thiji  cause,  as  well  as  the  taxation  of  the  costs,  and  the  f^^^^  the  fl^o- 

issuing  and  execution  of  the  writ  of  fieri  facias,  should  ciate  on  ^e 

be  set  aside;  on  affidavits,  which  stated,  that  on  the  15th  morning  of  the 

qiULTto  uTf  nost 
instant,  this  Court  was  moved,  that  the  plaintiff  might  pay  under  the  pre^ 

the  defendant  his  costs  under  the  stat.  43  Geo.  3.  c.  46,  for  tence  of  hav- 

a  malicious  arrest,  which  was  refused;  that  in  the  evening  k*^:    4??^ 

of  tbe^same  day  a  rule  was  obtained  for  the  defendant's  titiereof  signed 

attorney  to  have  notice  to  enable  him  to  be  present  at  the  judgment  im- 

taxation  of  the  plaintiff's  costs,   a  copy  of  which   rule  "g^ed  exec^ 

was  duly  served  at  twenty  minutes  before  nine  o  clock  on  tion  Uiereon; 

the  same  evening,  but  that  judgment   was  signed,  and  ^f  Court  set 

costs  taxed  for  the  plaintiff,  without  any  notice  to  the  de-  ment  and  ex- 

feiidant's  attorney,  and  that  a  fieri  facias  and  execution  ecution,  and 

issued  the  next  morning,  being  the  l6tfi,  and  a  levy  was  2Je  aMoc  to 

should  not,  in 
fature,  deliver  over  the  posita  unM  die  morning  after  the  quarto  die  posL 


VOL.  III. 


u  V 
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1810.         mtda  on  the  defeodant's  property ;  that  by  the  practice  of 
BLANCinNAT  **•  ^^^  *^  associate  ought  not  to  have  delivered  ths 
V.  postea  till  the  evening  of  the  15th,  beiin;  the  quarto  dU 

Vandsn-  pj^.  thai  on  the  17th,  the  associate  being  applied  to  by 
MROH.  ^  defendant's  attorney,  to  know  when  the  potUamu 
delivered,  informed  him  that  a  clerk  of  the  plaintiff's 
attorney  called  on  the  morning  of  the  15th,  and  requested 
the  poitea,  to  which  request  the  associate  replied,  thst  it 
was  not  usual  to  deliver  posteas  till  the  evening ;  when  tbe 
clerk  said,  he  only  wanted  to  get  it  stamped,  and  pro- 
mised not  to  take  any  proc^dbgs  on  it  till  the  following 
day,  on  die  faith  of  which  promise  the  associate  delivered 
it  to  him. 

Mr.  Segt.  Faughan  yesterday  shewed  cause,  and  con- 
tended, that  the  proceed'mgs  were  regular,  as  die  action 
was  tried  on  the  28th  of  May,  when  a  verdict  for  ^1 1 :  1&. 
was  found  for  the  plaintiff|  and  that  as  the  motion  to  tax 
the  defendant  his  costs,  was  made  and  refused  on  the 
15th  instant,  the  costs  might  be  taxed  on  the  efeniog  of 
that  day,  and  that  the  costs  had  in  fact  been  taxed  before 
the  plaintiflF's  attorney  was  served  with  the  defendant's 
rule  to  be  present  at  the  taxation ;  but 

I1ie  Court  thought  that  the  poMiea  ought  not  to  bare 
been  delivered  by  tlie  associate  to  tbe  plaintiff's  attoraej, 
until  the  evening  of  the  fourth  day,  and  ordered  the  case 
to  stand  over,  that  inquiry  might  be  made  of  the  associate 
as  to  the  grounds  on  which  the  postea  bad  been  obtained 
from  him. 

Lord  Chief  Justice  Dallas,  on  this  day,  said,  that  the 
Court  having  referred  to  the  associate,  he  had  certified  that 
thepo^eabad  been  taken  away  by  the  plaintiff 'a  attoroey, 
on  the  morning  of  the  quarto  die  post,  under  an  assurance 
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timt  ike  co$U  should  not  be  taxed  on  that  daj ;  that  the  1819. 

Court,  in  order  to  prevent  a  repetition  of  so  sharp  a  Blanchbnay 

practice,  ordered  that  the  posiea  should  not  be  deliTercd  v. 

by  the  associate  in  future,  until  the  momins  of  the  fifth  Vanden- 

BERGH 

day  of  the  term,  and  that  this  rule  must  be  made 

Absolute. 


IN   THE  EXCHEQUER  CHAMBEB. 


The  Kino  r.  Froode.  .  ^/iS^M.' 

The  prisoner  was  indicted,  at  the  last  assizes  for  the  An  order  was 
County  of  Cornwall,  under  the  48  Geo.  3.  c.  15  (a),  as  ™*^«  ^*®%e 
well  for  feloniously  forging,  as  uttering  and  publishing  as  ^^  q^^  purpdrt-* 

ing  on  the  face 
'  of  it  to  be  an 

order  of  a  ma- 
(a)  The  1st  section  of  that  statute  requires  '<  Church-wardens  or  tristrate  on  the 
oTerseers  of  the  poor  of  the  parish  in  which  any  dead  human  hodiea  treasurer  of  a. 
shall  be  thrown  on  shore,  to  cause  the  same  to  be  removed  to  some   J^'5'*»»***''' ***  » 
convenient  place,  and  decently  interred  in  tlie  cbnrcli-yard  of  such   tk>unty,  to 
pariali  as  speedily  as  possible,  so  that  the  expenses  attending  on  such  allow  one  J.  C. 
Durial  do  not  exceed  the  sum  which  at  that  time  is  allowed  in  such  the  expenses  of 
parisli  for  the  burial  of  any  person  buried  at  tlie  expense  of  suck  K«i-v;n»  o  At^ikA 
parish."    By  the  5th  section,  it  is  provided,  that  «<  all  necessary  and   o^y  mg  a  ueaa 
proper  payments,  costs,  charges,  and  expenses,  which  shall  be  made  body  cast  on 
in,  or  incurred  in  or  about  the  execution  of  that  act,  shall  be  made  shore  : — Held, 
aod  paid  by  the  church-wardens,  overseer,  constable,  and  headborongh,  that  this  was  a 
for  the  time  bdng,  of  such  respective  places  as  aforesaid ; "  and  by  f».gArv    al- 
the  6th  section,  it  is  enacted,  that,  for  the  purpose  of  reimbursing    V^  V^i 
those  officers  for  such  paymenu,  ^  it  shall  and  may  be  lawful  to  and  for  tIiou;;j:h  there 
any  ooe  Justice  of  the  Peace  for  the  County  or  place  in  which  any  was  no  such 
such  bodies  shall  have  been  so  removed  and  buried  as  aforesaid,  by  msc^istrate  in 
any  writing  under  his  hand,  to  order  and  direct  the  treasurer  for  such  the  Coiintv  of 
County  to  pay  such  sum  of  money  to  such  church-wardens  and  over-  Jf    ^"*"* v »  "' 
seers,  constable  or  headborongh,  for  their  costs  and  expences  in  and  ^^  name  ot 
about  the  execution  of  that  act,  (after  the  same  should  have  been  duly  the  person, 
▼iTified  on  oath),  as  to  the  said  Justice  shaU  seem  reasonable  and   who  s jmed 
necessary ;  and  such  treasurer  shall  be  and  is  hereby  authorised  to  the  nroer   and 
pay  the  sum  of  money  so  ordered  aitd  directed  to  be  paid,  to  the  per-    "^  uiucr,  anu 
•ons  empowered  to  receive  the  same ;  and  such  treasurer  shall  i>e  al-  utnough  •/.  C. 
lowed  the  same  in  his  accounts."  was  not  there* 

in  stated  to  be 
A  parish  officer,  or  that  the  expenses  incurred  were  necessary. 

U  u  2 
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1B19.  inie,  knowing  it  to  be  forged,  a  warranC  for  pmymeBt  of 

The  Kino      ^^'  ^'''  ^^  purporting  to  be  given  under  the  hsnd  and 
V.  seal  of  one  John  Pemowti^  who  was  described  as  one  of 

YmovBB.      ujg  Majesty's  Justices  of  the  Peace  for  the  County  of 
Cornwall;  Ae  tenor  of  the  warrant  was  set  forth  in  (he 
indictment,  chaiging  the   prisoner  in  some  counts  with 
intent  to  defraud  the  inhabitants  of  the  County  of  Corn- 
wall, and  in  others,  stating  the  intention  to  be  to  defraud 
Edward  Coode,  the  treasurer  of  that  County.    There  were 
also  other  counts,  stating  the  instrument  to  be  an  order  for 
the  payment  of  money,  instead  of  a  warrant.     The  wtr- 
rant  or  order  was  as  follows : — "  Cornwall,  to  wit.    To 
the  Treasurer  of  the  County  Rates.    Whereas  it  appesreth 
to  me,  one  of  His  Majesty's  Justices  of  the  Peace,  acting 
in  and  for  the  said  County,  that  on  the  1st  day  of  March, 
now  last  past,  a  dead  human  body  was  cast  on  shore  io 
the  parish  of  Zenar,  in  the  said  County ;  and  whereas  JaJs 
Co9e,  of  the  said  parish,  hath  made  oath  before  me,  tfast 
he  hath  laid  out  the  sum  of  £3,  5s.  iu  and  about  the  re- 
moval and  burying  of  the  said  corpse,  and  which  I  allow 
to  be  the  reasonable  charges  thereof;  1  do  therefore  here- 
by authorise  and  require  you  to  pay  the  said  sum  of  £3.58, 
out  of  the  monies  in  your  hands,  to  the  said  John  Cose,  or 
bis  order.    Given  under  my  hand  and  seal,  this  21st  da; 
of  March,  1818.    John  Pernomt.    (L.  S.)" 

At  the  trial  of  the  prisoner  before  Mr.  Justioe  Bolrcj/d, 
at  the  last  assizes  ztLauncesion,  his  uttering  and  publiih- 
ing  as  true  the  foiged  warrant  or  order  in  question,  hii 
knowledge  that  it  was  forged,  and  his  inteut  to  defread, 
were  fully  proved.  The  uttering  of  the  order  wss,  (bjr 
prodaciug  and  delivering  it  for  payment,  together  with 
other  stottlar  fbrged  orders),  to  the  son  of  the  treasurer  of 
the  County,  who  acted  as  such  in  his  fiither*s  absence,  and 
who,  upon  the  prisoner's  representing  himself  to  be  Johf^ 
Cote,  the  person  named  in  the  onler,  and  to  come  ften 
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the  parish  of  Zenar,  and  that  the  person  who  signad  the 
order  was  a  magistrale  of  the  county,  paid  him  £59i, 
being  the  amouni  of  the  sums  contained  in  the  several 
or^rs. 

It  appeared  that  there  was  no  such  magistrate  as  John 
Pemowm  in  the  County  of  Cornwmll,  nor  such  a  person 
as  John  Case  in  the  parish  of  Zenar^  and  that  no  bodies 
had  been  buried  by  the  prisoner. 

The  Jury  found  the  prisoner  guilty; — when  it  was  olgeet- 
ed  by  his  Counsel,  that  he  could  not  be  convicted  on  this 
indictment,  which  was  founded  on  7  Geo.  2.  c.  £2.,  and 
the  instrument  in  question  was  not  in  its  purport  ^.  com- 
pulsory or  even  a  valid  order,  within  the  statute  48  Geo.  3. 
c.  75.  It  not  appearing  on  the  iace  of  it,  that  the  person 
who  was  stated  to  have  laid  out  the  money,  and  to  whom 
the  payment  of  the  money  was  ordered,  was,  nor  bad 
he  represented  himself  to  be,  one  of  the  offioera  of  the 
parish  or  place,  to  whom,  by  the  statute,  a  magbtrate  had 
authority  to  order  a  repayment.  That  the  order  must  be 
coropMlsoiy,  which  this  was  not,  because  it  did  not  state 
all  that  was  sufficient  to  entitle  the  person  to  the  payment 
of  the  money,  and  that  the  instrument  also  purported  to  be 
an  order  to  pay  to  the  person  at  whose  expense  the  corpse 
was  buried,  lind  not  to  the  officer  of  the  parish  or  place 
who  had  repaid  him.  That  by  section  I,  of  the  48  Geo.  3., 
the  expenses  attending  on  the  burial  were  not  to  exceed 
the  sum  which  at  the  time  was  allowed  in  the  parish  for 
die  burial  of  any  person  buried  at  the  expense  of  such 
parish,  aind  that  it  did  not  appear  by  the  order  that  the 
suns  ordered  to  be  paid  did  not  exceed  that  amount,  nor 
whether,  according  to  section  5  of  that  statute,  that  sum 
was  for  the  proper  and  necessary  expenses  only,  and  lastly^ 
that  there  was  no  such  magistrate  in  the  County  of  Corjs- 
wall  as  John  Pernonm.    The  learned  Judge  tbou^t,  tfiat 


leip. 


The  King 
Fhovbb. 
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1819.  Ibougb  the  order  niq;ht  not  be  coiiipolsof7,  it  was  wA,  h 

TheKfNo     '^^  *  nullilyy  nor  was  it  made  void  by  48  Geo.  3.,  bat 

V.  was  an  order  for  the  payment  of  money^  and  protected  by 

FftounB.      the  statute  7  Geo.  2.  c.  9A.    The  other  points  having  been 

reserved,  the  question  for  the  opinion  of  the  twelve  Judges 

was,  whether,  the  prisoner  was.  rightly  convkted  i    Tbe 

case  now  came  on  for  aigument|  when 

Mr.  C.  F.  fVilliam,  for  the  prisoner,  contended,  that  Ik 
was  not. — He  observed,  that  it  purported  to  be  an  order 
of  a  magistrate  of  the  County  of  Cornwall^  oMde  on  tbe 
Treasurer  of  the  County  Rates,  under  the  6tfa  section  of 
48  Geo.  S.  c.  75.  The  whole  of  this  statute  must  be  con- 
strued together.  The  persons  empowered  to  bury  bodies 
cast  on  shore  are  by  the  1st  section  appointed  to  be  officers 
of  the  parish  where  such  bodies  may  be  thrown,  and  for 
this  sahitary  reason,  that  they  are  consequently  oonversMit 
with  whatever  wrecks  or  bodies  may  be  cast  on  shore  within 
/  the  respective  parishes  in  which  they  may  be  resident.  Tlicy 

are  also  fully  acquainted  with  the  expences  attending  the 
funerals  of  parish  poor.  Notice  of  bodies  cast  on  ihoie 
is  required  to  be  given  to  them  only,  whereby  fiauds 
which  might  otherwise  be  committed  are  entiiely  pre^ 
vented.  A  magistrate  can  only  make  an  order  for  paj- 
ment  within  the  provisions  contained  in  the  statute.  Tbb 
order  is  not  within  the  statute,  and  is  consequently  oa- 
gatoiy  and  inoperative,  and  in  fact  may  be  considered  ay 
a  mere  nullity.  The  legislature  have  vested  particular 
duties  in  churdi-wardens  and  overseers  of  the  poor,  afho 
alone  are  entitled  to  be  reimbursed  in  this  particular  in- 
stance for  the  expenses  paid  by  them  for  the  interraeBt 
of  bodies  cast  on  shore ;  but  this  order  does  not  state  that 
the  person  who  was  to  receive  the  money  from  the  trea- 
surer was  a  church-warden,  or  any  other  pariah  officer,  or 
.tliat  such  officer  had  duly  verified  tbe  sum  paid  by  faim 
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on  oath.    A  magistrate  baa  no  power  to  order  Ihe  pay*  IB19* 

iseDt  of  money  to  any  other  persons  than  the  officen      i|<|^  King 
Moed  m  the  act,  after  Uie  dueverifiGation  of  the  ezpemea  v. 

oo  oath.    The  prisoner  neither  being  a  parish  officer,  nor       FmouDB. 
stated  as  such  in  Uie  order,  the  provisions  m  the  statute 
would  be  defeated,  if  a  magistrate  were  empowered  to 
make  an  order  on  the  treasurer  for  payment  to  any  indif- 
ferent individual.     Besides,  the  signature  to  the  order  was 
not  that  of  a  magistrate ;  for  it  was  proved,  that  there  was        ' 
90  noM^^istrate  of  that  name  in  the  whole  of  the  County; 
but  supposing  it  to  have  been  so,  still  it  was  not  compul- 
sory on  die  treasurer  to  pay,  on  the  above  order,  as  the 
requisites  of  the  statute  had  not  been  complied  with. 
For  it  should  have  stated  in  express  terms,  that  the  person     « 
applying  for  payment  was  either  a  church-warden,  or  other 
other  officer  of  the  parish,  where  the  interment  had  taken 
place.    In  Uie  case  of  Rex  v.  Moffat  (a),  it  was  held,  that 
forgery  of  a  bill  of  exchange,  as  such,  cannot  be  committed 
where  it  is  drawn  for  more  than  ,££0,  and  less  than  £5, 
without  mentioning  the  place  of  abode  of  the  payee,  and 
having  a  subscribing  witness  thereto,  being  in  such  case 
declared  absolutely  void  by  the  statute  17  Geo.  3.  e.  SO. 
So  here  the  order  was  void,   as  the  magistrate  was  only 
empowered  to  order  the  treasurer  to  reimburse  the  ex- 
penses of  the  parish  officen  requiring  payment.    There, 
the  bill  was  held  to  be  void,  sinless  the  name  and  place 
of  abode  of  the  payee  was  inserted  therein;  but  although 
the  order  is  in  itself  void,  it  may  still  be  said  that  the 
treasurer  might  pay  it,  but  he  was  not  compelled^to  do 
so,  as  the  payment  was  directed  to  be  made  to  an  indivi- 
dual without  stating  him  to  be  a  parish  officer.    If  the 


(a)  ^  East's  Pleas  of  the  Crown,  054.    S.  C.     1  Xcaoi| 
JOrown  Law,  4tb  edit.  431. 
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law.         treuurer  had  refused  payment,  and  an  indicCmeiit  i»d 
TheKinQ      '^^^  preferred  againat  him  for  disobedience  to  the  order, 
V,  and  on  its  production  it  had  been  found  to  be  defactife, 

Fbouml  tlie  indictment  must  have  been  quashed.  fVftU's  cau  (a) 
was  decided  on  the  same  principle  as  that  of  Rex  ^.Mrf- 
fait.  Here,  although  the  instrument  was  made  with  as 
intent  to  defraud,  sdll  it  was  void  and  inopoiative  on  the 
face  of  it,  firsti  because  there  was  no  such  magistratcL 
as  iha  signature  imported,  and  s^ondly,  the  sum  de- 
/  manded  was  not  made  payable  to  a  church-warden  or 

other  parish  officer.  In  ittisie/'s  ca»t  (6),  it  was  hdd,  tbat 
an  instrument  charged  to  be  forged,  was  not  a  receipt  for 
money,  within  the  meaning  of  fi  Geo.  2.  c.  25.,  as  it  was 
a  confused  memorandum,  from  which  it  was  impossible 
to  collect,  with  any  certainty^  whether  the  word  ''received" 
referred  to  the  items  of  costs,  or  to  any  of  the  inunsterial 
itema  of  which  the  note  was  formed,  but  that  instnuneBt 
bore  a  nearer  resemblance  to  a  receipt  for  payment  of 
money,  than  the  order  in  question  to  a  good  and  effective 
order  on  the  treasurer  Tor  the  payment  of  money,  for  the. 
purpose  for  which  it  is  presented.  In  Htx  v.  Rmiworik  (c), 
it  was  held,  that  a  foiged  order  for  the  purpose  of  obtain- 
ing a  reward  for  the  apprehension  of  a  vagrant,  was  not  a 
forgeiy  within  7  Geo.  2.  c.  22.,  unless  it  contain  the  re- 
quisites prescribed  by  the  17  Geo.  2.  c.  5.  8.  5.,  although 
it  was  in  the  same  form  a|  orders  in  the  County  where 
it  purported  to  have  been  drawn  usually  were;  and 
Mr.  Justice  Bajfley  (d)  there  said,  ''  If  the  Justice  of  the 
Peace  had  any  authority  to  make  such  an  order  it  was 
derived  firom  the  statute,  but  he  had  no  power  to  make 


(a)  2  EoMes  Pleas  of  ike  Crown,  968. (b)  1  Leach'* 

Croum  Ltno.  4th  edit.  8. (e)  X  Skatkie  Rep.  9M. 

(iO/(i.399. 
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such  an  order  as  that;  aod  if  such  an  one  had  been  1B19. 

made,  the  treasurer  ought  not  to  have  obeyed  it/'    So      Th^KiN 
here  the  Justice  was  not  empowered  to  make  an  order  on  «. 

the  treasurer  to  pay  money  to  any  but  a  parish  officer ;  for       FROU0B. 
by  so  doing,  he  would  disobey  the  statute,  from  which 
alone  he  derives  his  authority,  and  the  order  being  voiJ^ 
the  treasurer  ought  not  to  have  paid  it. 

[Mr.'  Justice  Bayley. — In  that  case  there  were  two  in- 
dictments, one  for  forgery,  and  another  for  obtaining 
money  under  false  pretences.  I  directed  an  acquittal  on 
the  former,  and  the  opinion  of  the  Judges  to  be  taken  on 
the  latter,  who  thought  it  bad.  It  was  an  indictment, 
under  17  Geo,  2.  c.  5.  s.  5.,  for  addressing  an  order  to  the 
Treasurer  of  the  West  Riding  of  Yorkshire.  I  thought  it 
insufficient,  because  the  order  was  addressed  to  the  trea-> 
surer,  instead  of  the  high  constable,  as  required  by  that 
section,  and  because  it  was  not  under  seal  of  the  person 
by  whom  it  purported  to  have  been  made.] 

[Mr.  Justice  Holroyd, — The  18th  section  of  the  17  Geo. 
2.  c.  5.  subjects  the  party  forging  such  an  order  to  a  penalty 
of  J! 50,}  That  is  so  stated  in  the  case  of  Rex  v.  Graham  {a)f 
which  is  a  mistake ;  for  on  looking  into  the  statute,  that 
penalty  is  imposed  by  that  section  on  persons  who  forge 
certain  certificates,  receipts,  and  notes,  mentioned  in  the 
act,  but  has  no  reference  whatever  to  such  an  order  for 
payment  of  money.  This  case  is  distinguishable  from 
those  of  Rex  v.  Lockett  (6),  and  Rex  v.  Mitchell  (c). 
In  the  former,  the  instrument  was  founded  on  a  mercantile 
transaction,  and  purported  upon  the  face  of  it  to  be  such 
an  one  as  was  generally  used  by  mercantile  men ;  no  defect 
was  apparent;  and  if  it  had  been  genuine,  it  would  have 


(a)  2  Ea»e$  PL  Cr.  M5. (i)  fd.  940.  S.  C.     1  leack'e 

Crown  Law,  4th  edit.  94. (c)  2  East's  Pi.  Cr.  9B6. 
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1819.         bBen  a  valid  iostrumeDt ;  but  here  thelnstrtiineot  must  be 

The  Kino     '™<>^  according  to  the  express  profistons  of  the  statute. 

Vp  It  is  not  of  a  oegociable  nature ;  but  the  sum  ordered  to 

Frovpb.      lie  paid  can  be  paid  onily  to  one  class  of  bdifidads 

who  should  be  described  therein.    The  case  of  Rex  ▼. 

M^Intoih  (a)  was  decided  on  the  32  Geo.  3.  c.  34.  s.  2., 

and  the  order  itself  purported  on  the  face  of  it  to  be  nisde 

at  anotlyer  place  beyond  the  limited  disunce  required  by 

thai  statute.    In  Rex  ▼•  Graham^  as  welt  as  in  Rer  v. 

M^IntoAj  the  orders  appeared  to  be  correct,  and  were 

property  directed,  but  the  order  here  does  not  purport  to 

have  been  veritied  on  the  oath  of  a  parish  officer,  or  diat 

a  payment  was  to  be  made  by  the  treasurer  to  one.    It  is 

therefore  bad  in  point  of  form,  and  the  prisoner  ia  entitled 

%o  his  acquittal. 

Mr.  Carter,  for  the  Crown,  contended,  that  this,  being 
an  order  for  the  payment  of  money,  fell  within  the  profi< 
sions  of  the  statute.  If  it  appear  on  the  tace  of  ao  io- 
strument  of  this  description^  that  the  party  assumed  to 
draw  it  for  the  purpose  for  which  it  was  intended,  nsmely, 
for  the  payment  of  money,  it  falls  within  the  act  In  the 
cases  diat  have  been  cited  for  the  prisoner,  the  orders 
were  mere  nullities,  if  the  directions  of  particular  statutes 
were  not  complied  with ;  but  here  the  statute  is  entirely 
silent  as  to  the  form  of  the  order.  A  magistrate  is  merely 
empowered  to  make  an  order,  by  any  writing  under  his 
hand,  directing  the  treasurer  to  pay  such  sum  to  the  parish 
officers,  as  he  may  deem  reasonable.  If  such  order  be 
made  by  a  magistrate,  it  is  sufficient,  and  the  treasurer  is 
obliged  to  pay,  whatever  the  form  of  it  maybe ;  if  the  ordefy  ' 
when  made  in  respect  of  the    burial  of  a  dead  body. 


(a)  2  Eoit'i  PL  Cr.  042.  S.  C.     2  Leach,  4th  edit.  885. 


Fbovdb. 
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even  purport  to  be  made  by  a  magbtiate,  it  is  sufficieal ;  |^* 
and  it  appears  to  liare  been  made  by  a  magistrate,  TkeKiNG 
baving  jurisdiction  over  the  subject-matter,  and  such  ^^v. 
order  is  good,  though  the  person  to  ndiom  the  money  is 
to  be  paid,  be  not  described  therein  as  a  church-warden, 
or  other  parish  officer.  The  presumption  is,  diat  die  per- 
son named  in  the  order  was  a  parish  officer,  for  it  states 
that  the  dead  body  was  found  on  the  shore,  and  diat  a 
person,  of  the  paruh  wherejC  was  found,  had  made  oath, 
4hat  he  had  expended  money  m  its  burial;  this  cannot  be 
presBmed  to  be  »  dnrd  person,  but  one  of  the  parish 
officers  appointed  by  the  statute  to  receive  it,  and  it  need 
not  set  out  the  description  of  such  person.  The  sum  to 
be  allowed  is  not  confined  to  the  fanend  expenses  only, 
but  to  the  removal  as  well  as  the  burial.  It  is  not  neces- 
sary that  the  order  should  allege  that  the  expenses  in- 
curred were  reasonable,  for  the  Justice  may  allow  ai^ 
sum  he  may  think  reasonable.  There  are  many  cases 
where  instruments  have  been  held  to  be  foiged,  althou^ 
there  be  apparent  faults  upon  the  face  of  them.  In  FUz' 
geraid  v.  Lee  (a),  where  a  will  began,  describing  tbe 
testator  to  be  Peter  Peny,  and  ended  with  the  christian 
name  of  John,  it  was  held  sufficient  for  the  purpose 
of  conviction.  So  in  Gad^i  ease  (fi),  an  indictment  for 
forging  a  transfer  of  stock  was  good,  although  the  stock 
had  never  been  accepted  by  the  person  in  whose  name  it 
stood,  and  although  the  transfer  was  not  witnessed  accord- 
ing to  die  rules  and  durections  of  the  Bank.  Admiral 
Bradb^t  cau  was  tried  before  Mr.  Justice  Burroughs  at 
WineHieUer,  on  an  indictment  for  forging  a  receipt  for 


<a)   2  EoMi^i  PL  Cr.  058.    8.  C.    1  Leaeh'e  Crown  Law, 

4th  edit.  20. (6)  2  Lea<^'$  Crown  Law,  4th  edit  132. 

S.  C.    2  Eoifs  PL  Cr.  874. 
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1819.  mfootty  to  be  paid  to  penoni  tMinpiig  letters  by  ship  from 

jl^Tg^^Q     abroad  to  this  country,  aod  delivering  them  at  the  port 

V,  of  arrival,  as  directed  by  statute  O^ini*  c.  10.  «.  16.    The 

FxovDB*      prisoner  gave  the  post-oflke  at  Gt^tpoH  a  receipt  £ar 

^3.  \U.  for  ship  letters;  but  it  did  not  appear,  on ihe 

£Ke  of  the  recttpty  that  he  was  a  penon  to  vrhom  dis 

reward  was  to  be  given,  as  sndi  person,  appointed  by  die 

statute  to  receive  the  money,  must  be  either  the  msiter 

of  the  vessel,  or  one  of  the  passengers  or  crew.    In  Rex 

i.Bmhwwih  (a),  it  did  not  appear  that  the  person  naki^ 

the  order  was  a  ma|pstrate,  and  the  jurisdiction  was  aot 

questiooed. 

[Lotd  Chief  Justice  Abbott.— y^hat  a  mi^stnte  is 
empowered  to  do  an  act,  it  b  presumed  that  he  has  jam- 
diction,  but  here  he  had  only  jurisdiction  to  order  payoeot 
to  the  church-wardenj  or  other  parish  officer,  and  it  is  not 
stated  in  the  order  that  dM  person  who  was  to  receive  the 
money,  was  such  officer.]  Hie  order  was  perfecdy  con- 
formable to  the  statute,  and  it  must  frimA  fade  be  io- 
ttnded  that  Cou  was  a  parish  officer,  and  that  the 
magistrate  was  satisfied  of  his  being  so  before  he  mgooA 
it.  If  the  order  were  not  void  in  itself,  00  the  fsce  of 
it,  but  would  be  a  good  voucher  for  the  treasurer,  m  the 
settlement  of  his  accounts,  it  would  have  been  qmte  suffi- 
cient for  him  to  establish  a  payment  made  under  it. 

Mr.  Williami,  in  reply. — Even  if  the  magistrate  were 
authorised  to  make  the  order  in  question,  still  it  would  ast 
be  good,  but  the  only  person  whom  the  treasurer  has 
power  to  pay  is  not  mentioned  in  it,  namefy,  the  cbatdh 
warden,  overseer,  or  other  parish  officer.  This  instrumeot 
therefore  is  clearly  illegal.    If  the  person  had  signed  bis 


(a)  1  Stark.  JUp.  396. 
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name,  without  stating  himself  to  be  a  magistrate  in  the 
body  of  the  ordery  it  M^uld  be  very  different;  or  if  the 
statute  had  not  directed  the  money  to  be  paid  to  particular 
persons;  but  every  order  for  the  payment  of  mouey  must 
be  founded  on  a  legal  instrument ;  and  in  the  present,  such 
as  the  statute  required.  In  all  the  cases  that  have  been 
cited  for  the  Crown,  the  instruments  on  which  the  indict* 
ments  were  founded  were  perfect  in  themselfes,  e:|cept  aa 
to  the  signatures  of  the  persons  makmg  them ;  but  here 
the  vice  is  fully  apparent  on  the  face  of  the  order. 


1810. 


The  King 
Froudb. 


Cur.  adv.  vuli. 


No  judgment  was  given  in  this  case^  although  a  majority 
of  the  Judges  thought  the  order  a  forgery ;  but  the  prisoner 
was  pardoned,  on  condition  of  being  transported  for 
life. 
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IN  THE  EXCHEQUER  CHAMBER. 


Saturday, 
June  20. 

A  bankrupt 
baving  surren- 
dered to  his 
eommissiony 
refused  to  an- 
swer certain 
questions  put 
to  him  by  the 
commissioners 
relatire  to  the 
disposition  of 


The  King  v.  Pagb. 


The  prisGAder  was  indicted  on  stat.  5  Geo.  £.  c.  SO.  s.  I. 
(a)  for  diat  he  being  brought  before  certain  cooimissionen 


(a)  By  which  it  U  enacted,  **  That  if  any  person  shall,  at  any  time 

hereafter,  become  bankrupt,  against  whom  a  commtssloB  of  buk- 

mpt  under  the  great  seal  of  Grfoi  Britaim  hath  been  awarded  and 

issued  onty  whereapon   the  person  a^inst  whom  such  commiiMOB 

hath  issued,  or  shall  issue,  hath  or  sliaii  be  declared  Imnkropt,  shsll 

not,  within  forty«two  days  after  notice  thereof  in  writing,  to  be  left 

w  --  ^_.  at  tlie  usual  place  of  abode  of  such  person,  or  personal  notice  in  csss 

some  ofhispro-  tnch  person  be  then  in  prison,  and  notice  given  in  the  London  gasette, 

perty  ;'-«-Held     tluit  such  commission  is,  or  has  been  issued,  and  of  the  time  snd 

place  of  a  meeting  of  the  commissioners  therein  named,  surrender 

nimself  to  the  commissioners  named  in  the  said  commlasion,  or  tlie 
major  part  of  them,  and  sign  or  subscribe  such  surrender,  and  sab- 
mit  to  be  examined  from  time  to  time  upon  oath,  or  bdng  of  the 
5  Geo*  2*  c.  30.    people  called  qnakers,  upon  the  solemn  affirmation  by  law  appointed 
g^  2.  "'''  ^^^^  people,  by  and  before  such  commissioners,  or  the  msjor 


that  this  did 
not  amount  to 
felony  within 


1^  for  such  people,  by  and  before  such  commissioners,  or  the  msjorpsrt 

Tn  an  in/lti**  ^f  ^^^f  ^J  ^^^^  commlssiou  authoriscd,  and  in  all  things  conform 

m  an  inaicir  ^  ^^  general  statutes  already  made  and  now  in  force,  concerning 

ment  against  a  bankrupts,  and  also  upon  such  bis  examination,  fully  and  tralr  dis- 

bankrupt,  he  close  and  discover  all  his  effects  and  estate  real  and  f>er80Ral,  and  how 

was  chareed  in  *^^  '**  ^IolI  manner,  to  whom,  and  npon  wliat  consideration,  and  at 

f  li^nimiafir  ^''"^  ^™^  ^^  ^""^  ^  ^*^^  disposed  of,  assigned,  or  transfened  any 

leioniousiy  ^^^^^  goods,  wares,  merchandises,  monies,  or  other  estate  and  ef- 

makmg  default  fects  (and  all  books,  papers,  and  writings  thereunto),  of  which  he 

in  not  submit-  was  possessed,  or  in  or  to  which  he  was  any  ways  interested  or  hi> 

tins  to  be  ex-  titlea,  or  which  any  person  had  in  trust  for  him,  or  for  his  use,  at  aoy 

atninAfl    Ou^m  *""*  before  or  after  the  issnine  of  the  said*  commission,  or  wherel^ 

aminea.  ^iTaei^  g„c||  person,  or  his  family,  hath  or  have,  or  may  have,  or  accept  aiy 

whether  tins  is  profit,  possibility  of  profit,  benefit,  or  advantage  whatsoever,  except 

sufficient  with-  only  snch  part  of  his  estate  and  efitets  as  shau  have  been  really  and 

out  chanrinff  bonAJUe  before  sold  or  disposed  of,  in  the  way  of  his  trade  and  dcal- 

him  with  a  re-  '°^'  *"^  except  snch  sums  of  money  as  shall  have  been  laid  out  in 

fusal  to  sur- 
render oaif  sub 
mit  to  examination? 

A  person  lay  in  prison  two  months  for  debt,  subsequently  to  a  criminal 
process  which  had  been  discharged: — Held,  that  this  constituted  an  act  of 
bankruptcy,  though  it  did  npt  appear  that  he  had  personal  notice  of  his 
discharge. 


the  ordinary  expenses  of  his  fiunilv  ;'and  also  upon  snch  examination 
deliver  up  unto  the  said  commissioners,  by  the  said  commission  an- 
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I 

ofbankrupty  under  a  commissioa  of  bankruptcy  stbat  had  1819. 

been  issued  against  him  feloniously^  did  not  submit  from      ^ru^^iff^ 

time  to  time  to  be  examined  upon  oath^  (he  not  being  of  ^^ 

the  people  called  quakers)  by  and  before  die  commis-         Page. 

sioners  in  the  said  commission  named,  or  the  major  part 

of  them  by  such  commission  audiorised,  and  in  all  things 

conform  to  the  several  statutes  made  and   in  force  at  the 

time  of  the  making  and  passing  a  certain  act  of  parliament 

in  the  fifth  year    of  the  reign  of  his  late  Majesty  King 

George  the  Second,  intituled  '^  An  act  to  prevent  the  com- 

"  mitting  of  frauds  by  bankrupts/'  wd  fully  and  truly 

disclose  and  discover  all  his  estate  and  effects  real  and 

personal,  and  how  and   in  what  manner,  and  to  whom, 

and  upon  what  consideration,  and  at  what  time  or  times 

he  had  disposed  of,  assigned,  or  transferred  any  of  his 

goods,  wares,  or  merchandizes,  monies,  or  other  estate 

and  effects,  (and  all  books,  papers,  and  writings,  relating 

thereunto),  of  which  he  was  possessed,  or  in,  or  to  which 

he  was  anyways  interested  or  entided,  or  which  any  per-  • 

son  or  persons  bad,  or  had  had,  in  trust  for  him,  or  for 

his  use,  at  any  time  before  or  after  the  issuing  of  the  said 

commission,  or  whereby  he  the  said  George  Page,  or  his 

family  had,  or  might  have,  or  expect  any  profit,  possil^i- 

lity   of  profit,  benefit,  or  advantage   whatsoever,  except 

only  such  part  of  l;is  estate  and  effects  as  had  been  really 


tboriied,  or  the  major  part  of  them,  all  snch  part  of  his  the  mAd 
bankmpf 8  goods,  wares,  merchandizes,  money,  estate,  and  effects, 
and  all  books  and  papers,  and  writings,  relating  therennto,  as,  at  the 
time  of  soch  examination,  shall  be  in  his  possession,  custody,  or 
power,  then  he  the  said  baukrnpt,  in  case  of  any  default  and  wiffnl 
omission  in  not  surrendering  and  submitting  to  be  examined  as  afore- 
said, or  in  case  lie  shall  remove,  conceal,  or  embezzle,  any  part  of 
such  his  estate  real  or  personal,  to  the  value  of  .f  30,  or  any  bonks 
of  acconnt,  papers,  or  writings,  relating  thereto,  with  an  intent  to 
dcfrand  his  creditors,  (and  being  tbereot  lawfully  convicted  by  judg« 
meot  or  information),  shall  be  <kemed  aiid  a<ljndged  to  be  gnUty  of 
fdony,  and  shall  suffer  as  felons,  without  benofit  of  clergy,  or  the 
benefit  of  any  statute  made  in  relation  to  felons." 
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laiff.         and  bariA  fiit  before  sold  aud  disposed  of  in  4c  way  of 
^m^y^  bis  trade  and  dealings,  Sec.  except  such  sam  of  monej  as 

9,  bad  been  laid  out  in  the  ordinary  expense  of  his  faroflj, 

Page.  Mhd  deliver  up  unto  the  said  commissionerB,  by  the  ssid 
commission  authorised,  or  the  major  part  of  diem,  all 
such  part  of  bis  the  sud  Gtorgt  Pagt*^  goods,  wsre9| 
merdiapdizes,  monies,  estate,  and  effects,  and  all  books, 
papers,  and  writings,  relating  dieieto,  as  at  the  time  whea 
the  said  George  Page  was  so  first  before  Hemry  BicA 
Reytfoldsf  Robert  Jostph  Chambers^  and  Jaeph  Hiek^f 
the  major  part  of  the  said  commissioners  m  the  said  com- 
mission named  and  authorised,  to  wit,  on  the  3d  dat- 
of  Ociober,  in  the  58th  year  of  our  Lord  the  now  Kinfc 
at  GuUdhall  in  London  aforesaid,  were  in  his  posseasiooi 
custody,  or  power,  (the  necessary  wearing  apparel  of  him 
the  said  George  Poge,  and  the  necessary  wearing  appaid 
of  the  wife  and  children  of  the  said  George  Page  only  ex- 
cepted,) but  feloniously  did  make  default  and  wilful  onus- 
sion,  in  not  submitting  to  be  exambed  as  aforesaid,  to 
wit,  on,  &c.  at,  &c.  aforesaid,  widi  intent  to  defraud  the 
creditors  of  him  the  said  George  Page,  against  the  form 
of  the  statute  in  such  case  made  and  provided  (a)* 

The  prisoner  was  tried  at  the  Old  Bail^,  before  Mr. 
Justice  Beit,  on  the  17  th  of  February  l^st,  when  it  ap- 
peared that  he  was  brought  before  the  commissioners  oa 
the  Sd  of  October,   1818,  being  the  last  day  appointed  for 


(a)  The  indictment  contained  three  connts;  the  first  set 
out  Che  whole  of  the  proceedings  under  the  commission, 
and  charged  the  prisoner  with  feloniously  xefasing,  and  a 
wilful  omission  in  not  submitting  to  be  examined  as  aWe. 
The  second  with  feloniously  making  default  andwilfal 
omission  in  not  submitting  to  be  examined;  and  the 
third  charged  him  with  felony,  in  not  aabmitliiig,  from 
time  to  time  to  be  examined. 
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liii  Sttrrand^  and  exaakiatioo,  di«t  he  took  the  osth  ad*  181A. 
■nustenkl  to  him  by  the  conmissiooers,  and  that  on  mT^ 
beiog  adced  whether  be  had  ^500  io  his  poaaenioD  or  aiH  ^ 

derhi8coatroiiI>  he  aaid  be  was  not  prepared  to  atateaay        Paw* 
thing,  or  enter  then  into  an  examination^  and  that  he  waa 
going  to  petition  the  Lord  Chancellor,  or  proceed  at  law^  ^ 

to  Bupersede  the  commission.  He  was  again  brought  before 
the  commissioners  on  the  7th  of  November  following,  at 
Guildhall f  and  on  being  re*^xamined  as  to  whether  he  had 
the  ^500  in  his  possession  or  not,  he  declined  to  answer, 
assigning  the  same  reasons  as  before.  On  the  28th  of 
November,  he  was  also  brought  before  die  commissioners, 
who  apprized  him  that  be  was  bound  to  disclose  his  ef- 
fects, and  interrogated  him  as  to  the  disposition  of  his 
property,  when  he  again  declined  to  answer  any  of  the 
leading  questions  put  to  him. 

It  was  objected  on  the  part  of  the  prisoner,  that  he, 
having  surrendered  to  his  commission,  and  taken  the  oath, 
coald  not  be  guilty  of  felony  by  giving  insufficient  answers 
to  the  questions  put,  or  declining  altogether  to  answer 
them.  The  learned  Judge  told  the  Jury  that  the  pri* 
soner's  answers  were  insufficient,  and  that  to  many  very 
proper  questions  he  bad  declined  giving  any  answer;  and 
he  further  told  them,  that  if  the  conduct  of  the  prisoner,  in 
giving  insufficient  answers  to  some  of  the  questions,  and 
refusing  to  answer  others,  proceeded  from  an  intention  to 
defraud  his  creditors  by  preventing  them  from  getting  at 
his  property,  that  he  was  guilty  of  felony  within  the*  sta- 
tute on  which  he  was  indicted.  But,  if  they  thought  that 
the  prisoner  believed  he  was  not  a  bankrupt,  and  that  he 
was  not  bound  to  be  examined,  or,  that  he  should  preju* 
dice  his  rights  to  supersede  his  commission ;  in  that  case 
bis  conduct  could  not  be  said  to  proceed  from  an  intent 

vol.   III.  XX 
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1819.         to  defraud  his  creditors,  and  that  his  case  was  noCwitlua         j 
the  statute. 


Hie  KiRo 

V. 

Pagb.  The  Jury  couyicted  the  prisoner. 

^  The  first  question  for  the  opinion  of  the  Judges,  now 

was,  whether  the  Juiy  haying  found  that  the  insuflBdcncy 
of  the  prisoner's  answers,  and  his  refusal  to  answer  quci- 
tions,  proceeded  from  an  intent  to  defraud  his  creditors, 
he  was  properly  convicted  ? 

The  act  of  bankruptcy,  on  which  the  comoiiauoo 
against  the  prisoner  was  founded,  was  his  lyii^  b  prisoo 
from  the  4th  of  June,  1818,  to  the  15th  df  August,  is 
the  same  year.  On  the  14th  ot  April,  1818,  the  priiODer 
was  committed  to  Newgate  by  the  warrant  of  a  map9- 
trate,  upon  the  certificate  of  the  commissioners  of  bank- 
rupts, under  a  commission  that  had  been  issued  against 
him,  which  cpmrnission  was  afterwards  superseded.  On 
the  l6th  of  the  same  month,  he  was  brought  by  Habeas 
Corpus  into  the  Kin^s  Bench,  and  surrendered  in  dis- 
charge of  his  bail,  in  several  actions,  but  it  appearing  tliat 
he  was  charged  with  the  magistrate's  warrant,  be  was 
talcen  out  of  the  custody  of  the  marshal  and  re-committed 
to  Nevogate,  charged  with  the  actions  and  warrant.  On 
the  18th  of  April,  the  commissioners  acting  under  the 
first  commission,  caused  the  prisoner  to  be  brought  before 
them,  and  committed  him  to  Newgate  for  refusing  to  be 
sworn,  or  to  give  any  account  of  his  property.  On  the  24tli 
of  April,  the  same  commissioners  again  committed  the 
prisoner  for  refusing  to  answer  certain  questions  put  to 
him.  On  the  27th  of  April,  the  prisoner  was  dischaiged 
by  the  -  Court  of  King's  Bench,  from  the  warrants  dated 
the  18th  and  24th  of  April,  and  he  was  re-committed  by  * 
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the  Court;  antil  he  should  submit  himself  to  be  examined  1819. 

by  the  commissiouers  named  in  the  commission,  or  the      m.^^^ 

^  _  ^    ,        .    4.  T.^       .  ^^^  Kino 

major  part  of  them.     On  the  12th  of  M^y^  the  commis-  9. 

sjoners  certified,  that  they  did  not  further  intend  to  ex-  Paob. 
amine  the  bankrupt,  and  that  they  consented  to  his  dis- 
charge, if  the  Conrt  of  King^s  Bench  thought  proper  to 
diachai|^  him  from  imprisonment  under  their  rule.  On 
the  I5th  of  May,  1818,  he  was  brought  by  Habeas  Corpui 
from  Newgate,  and  committed  by  Mr.  Justice  Holroyd  to 
the  Kw^s  Bench  prison,  charged  with  the  different  actions 
on  which  he  was  detained,  and  also  with  the  warrant 
and  rule  of  the  Kin^z  Bench.  On  the  4tli  of  June,  an 
order  of  Mr.  Ji/stice  Abbott  was  obtained  by  the  prisoner's 
attorney  (whkh-  was  drawn  up  on  the  5th),  which,  dis- 
charged the  prisoner  from  all  tlie  detainers  against  him, 
except  those  in  the  civil  causes.  That  order  was  obtained 
in  term  time.  It  was  not  made  a  rule  of  Court,  and  was 
not  acted  upon,  and  the  prisoner  remained  m  the  King^s 
3ench  prison,  till  the  15th  q(  August,  1818,  when  the 
commission  of  bankrupt  issued  against  him,  under  which 
he  was  required  to  be  examined  on  the  3d  of  October, 
1818.  It  was  insisted  on  the  part  of  the  prisoner,  that 
although  he  continued  in  the  King's  Bench  prison,  from 
the  4th  of  June  to  the  15tfa  6{  August,  charged  with  debt, 
yet,  as  the  magistrate's  warrant,  for  which  he  was  detained 
until  he  ^ould  be  discharged  by  due  course  of  law,  was 
not  got  rid  of,  and  the  rule  of  the  Court  of  King's  Bench, 
(and  wliich  it  was  insisted  was  not  discharged  by  Mr^ 
Justice  Abbatt^s  order),  was  still  in  force,  the  prisoner 
was  not  detained  merely  for  debt,  and  that  such  detainer 
was  therefore  no  act  of  bankruptcy.  The  case  of  Ex  parte 
Bowes  (a),  was  referred  to.    The  learned  Judge  thought 


(a)  4  Ves.  168. 
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that  as  the  prisoner  coald  at  any  time  get  rid  of  those  war- 
rants of  commitments,  and  the  rule  of  the  KingU  BemAf 
bj  submitting  to  be  examined,  his  case  was  not  like  that 
of  Bowa,  who  was  detained  in  prison  under  m  judgment 
for  a  crime  of  which  he  had  been  conricted;  sod  he  wss 
also  of  opinion  that  Mr.  Justice  AibUfz  oider  dfid  not  db- 
chaige  the  rule  made  bj  the  Court,  but  liberated  the 
prisoner  upon  the  occurrence  of  a  new  circumstance,  sub- 
sequent to  the  making  the  rule,  viz.  the  certificate  of  the 
commissioners  that  they  did  not  intend  to  proceed  w] 
further  under  the  commission  of  bankrupt. 


If  the  prisoner  who  obtained  that  order,  had  acted  o& 
it,  he  might  have  been  discharged  from  efery  detsioer, 
eicept  those  on  account  of  debts,  therefore  his  lying  ia 
prison  was  an  act  of  bankruptcy. 

The  second  question  therefore,  for  the  opinioa  of 
the  Judges,  was,  whether  the  prisoner's  lying  in  prison, 
under  the  circumstances  above  stated,  was  an  set  of 
bankruptcy?  The  cause  now  came  on  for  aigoment, 
when 


Mr.  Serjt.  CopUy,  for  the  prisoner,  premised,  that  be 
was  charged  in  the  mdictment  with  not  submitting  to  be 
examined]  on  oath  before  the  commissioners,  but  Ast  he 
leloniously  made  default  and  wiliiil  omission'  to  be  so 
•aamified,  It  appeared  by  the  eridence  adduced  tt 
ttie  trial,  that  he  not  only  surrendered  himself  as  required 
hj  the  statute,^  but  was  summoned  before  the  coounis- 
aioners,  took  the  necessary  oath,  and  was  m  ftct  exs- 
mined  as  to  the  extent  of  his  property,  when  soineffle»- 
tions  were  asked  him  by  the  commissioners,  which  b^ 
declined  answering,  at  the  same  time  assigning  his  res- 
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fer  so  doing.    He  question  then  is,  whether  this  1819. 

I  to  felony  ?    It  cannot  be  so  within  the  5  Ceo.  6.      rm."^^ 
^      •  .  ,  r«.     ..  The  King 

e.  90.  s.  1.   for  mat  section  merely  enacts,  ''  That  if  any  9. 

pessoo  who  shall  become. bankrupt,  shdl  not  surrender  Pagb. 
hiaiself  to  die  conunisnoners  named  in  the  commission, 
or  the  major  part  of  them,  and  sign  or  subscribe  such  sm^ 
render,  and  submit  to  be  eiamined  from  time  to  time 
upon  oath,  he  shall  be  deemed  guilty  of  felony;**  and,  by 
a  subsequent  chiuse  contained  in  the  1 6th  section, ''  Bank- 
rupts or  other  persons  refusing  to  answer  interrogatories 
of  the  commissioners,  they  may  by  warrant  under  their 
hands  and  seals  commit  such  persons  to  prison,  till  they 
shall  submit  themselves  to  |he  commisvioners,  and  fully 
answer  to  their  satisfaction.*'  On  the  construction  of  the 
whole  of  tnat  statute  it  follows,  that  where  a  bankrupt 
has  surrendered,  signed  his  surrender,  appeared  before  the 
commissioners,  taken  the  oath,  and  his  eiamination  has 
commenced,  he  has  complied  with  all  the  requisites  of 
the  statute ;  and  if  he  refuse  to  answer  any  questions  pu| 
to  him  in  the  course  of  that  examination,  he  is  not 
thereby  guilty  of  felony;  but  in  case  of  such*  refusal  the 
commissioners  may  commit  him  tp  prison.  All  that  the 
statute  requires  is  for  him  to  surrender  himself,  and  the 
penalty  of  death  cannot  be  said  to  attach,  if  he  either 
refuse  to  answer  or  give  an  unsatisfactory  answer  to  any 
question^  put  to  him  by  the  commissioners,  but  if  he  do, 
they  are  empowered  by  the  l6th  section  to  commit  him, 
tin  he  give  a  full  and  satisfactory  answer. — But  the  in^ 
dictment  is  bad  in  form,  and  does  not  charge  the  pri* 
aoner  with  a  felony  within  the  express  words  and  terms  of 
the  5  Geo.  2.  c.  ^0.  s.  1.  which  enacts,  <'  That  a  bankrupt 
shall  be  guilty  of  felony  in  case  of  any  default  and  wilful 
i^mission  in  not  surrendering  and  submitting  to  be  eij^nr 
mined."  By  the  indictment  the  prisoner  is  not  charged^ 
with  not  wrrenderiug,  but  merely  with  not  submitting  t<) 
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1819.  be  ezamioedi  and  no  default  of  not  surrendering  mti 

TheKiMO      ^Q^i^i>iK  is  ^®r®   charged :  the  prisoner  had   m  fcct 
9.  surrendered^  and  consequently  that  change  was  omitted 

Page.  in  the  indictment.  The  first  clause  of  the  statute  as  to  the 
surrender  and  submission  to  be  examined  is  in  the  cod» 
junctive^  and  unless  there  is  a  non-compliance  with  the 
whole  it  is  not  a  felony;  the  default  in  that  aectioo 
consists  of  two  parts ;  the  one  in  not  sarrendering»  sod 
the  other  in  not  submittiog  to  be  examined,  both  of  which 
ought  to  have  concurred  before  the  bankrupt  could  be 
deemed  guilty  of  felony,  and  in  order  to  constitute  that 
offence  the  default  should  hate  been  stated  in  both  in- 
stances in  the  indictment.  In  order  to  warrant  the  onus- 
sion  of  the  prisoner's  not  having  surrendered  in  the  m* 
dictmenty  the  word  ''  and''  in  the  statute,  must  be  con- 
stnied  as  ^'  or/'  to  make  this  offence  felony,  but  that 
cannot  be  done,  as  this  is  a  penal  statute,  and  inustbecon* 
strued  strictly;  besides  which,  the  conjoined  offences  are 
particularly  specified  in  the  statute,  and  die  offence  therefore 
laid  in  the  indictment  is  only  part  of  that  described  io  the 
statute.  But  there  is  another  material  objection  to  the 
form  of  the  indictment,  for  when  a  person  is  charged  with 
an  offence  under  a  statute,  the  indictment  in  deacribiDg 
the  offence,  must  follow  the  very  words  of  the  statute, 
and  the  relative  order  in  which  they  stand.  The  indict- 
ment here  chai^ges  the  prisoner  in  not  submitting,  from 
time  to  time,  to  be  examined,  but  by^the  statute  this 
must  be  taken  to  be  coupled  with  the  preceding  wordi 
*'  in  not  surrendering ;"  for  the  offence  described  io  the 
statute  is  not  refusing  to  submit  to  be  examined  from 
time  to  time,  but  the  omission  of  the  bankrupt's  not 
surrendering  and  submitting  to  be  examined  is  one  act. 
When  the  bankrupt  has  surrendered  and  signed  his  sur- 
render, the  first  clause  in  the  statute  is  complied  with,  the 
words  of  the  statute,  and   the  indictment  therefore  differ 
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materiaUy  in  subatance.  The  submisnoD  is  one  act  only,  1810. 
whereas  by  the  indictment  the  offence  appears  to  consist  fw^iT^ 
of  a  succession  of  submissions ;  but  there  is  only  one  sub-  i,. 

mission  to  be  made  by  tbtf  prisoner,  to  be  examined  from        •  Paob* 
time  to  time ;  but  farther,   the  words  of  the  indictment 
should  follow  the  statute  with  the  greatest  precision  as  to 
the  nature  of  the  offence,  a  different  construction  than  this 
would  be  adverse  to  principle,  and  render  the  statute  it- 
self  inconsistent    If  a  bankrupt  refuse  to  answer  a  ques- 
tion relative  to  his  property,  it  amounts  to  a  concealment, 
and  according  to  the  construction  contended  for  by  the 
Crown,  that  concealment  would  amount  to  felony,  how- 
ever trifling  the  value  of  the  property  concealed  might 
be ;  but  by  the  statute  si|ch  concealment  is  not  a  capital 
offence,    unless  it  amount  to  the  value  of  «££0 ;  a  re- 
fusal therefore  to  answer  concerning  property  amounting 
to  less  than  that  sum,  cannot  be  considered  as  anaounting 
to  felony. — An  officer  of  the  Court  has  stated  that  no  in- 
dictment of  this  description  can  be  found,  and  that  all 
the  precedents  relative  to  offences  of  this  nature,  charge 
the  bankrupt  with  not  surrendering  and  submitting  to  be 
examined  according  to  the  terms  of  the  statute.    With 
respect  to  the  second  question,  namely,  \ihether  the  pri- 
soner's  lying  in  prison  under  the  circumstances  of  this 
case  was  an  act  of  bankruptcy  or  not,  it  is  wholly  beside 
the  indictment.    By  the  statute  21  Jac.  1.  c.  19*  s.  2.  it  is 
enacted,  (hat  ''  If  any  persons  using  trade,  8cc.  on  being 
arrested  for  debt,  shall  after  such  arrest  lie  in  prison  for 
two  months  or  more  upon  that  or  any  other  arrest  or  de- 
tention in  prison  for  debt  shall  be  adjudged  a  bankrupt;" 
here  the  defendant  was  imprisoned  under  a  criminal  charge ;    ^ 
and  although  detainers  for  debt  were  afterwards  lodged 
against  him,  and  he  remained  in  prison  more  than  two 
months  after  such  detainers  were  lodged,  still  that  does 
not  amount  to  an  act  of  bankruptcy.    A  person  must  be 


CASH  IN  TEiNmr  tbebt, 

ISlfl^         confioad  in  priioii  lor  debt  only,  to  hnag  him  wAin  tha 
j^^ijg^     nettling  of  duadmute.  Hie  wamnt  and  rale  of  the  Court 
9.  of  Ku^$  Bench  were  crimintl  charges,  and  the  rale  of 

Paoi^  Court  was  in  operation  when  the  prisoner  was  brou^t  up 
lobe  cbaigedin  adfil  action,  and  also  to  be  remanded  on 
the  foriner  warrant ;  but  when  a  party  is  in  custody  on  a 
criminal  chaige,  althoiq;h  he  be  afterwards  detained,  and 
lie  two  nonths  in  prisoO|  still  that  is  not  an  act  of  baok* 
raptcy.  In  Ex  parte  Bowet  (a),  it  appeared  that  where 
a  person  was  in  prison  on  a  criminal  sentence  in  eiectt- 
tioup  and  chaiged  with  debts  during  the  course  of  d»t 
oommitnient,  such  detention  was  not  a  lymg  in  priMxi 
within  the  meaning  of  the  act ;  and  Lord  Loa^kbormigk 
there  said(6),  he  had  considerable  doubt  whether npoa  die 
construction  of  the  bankrapt  laws,  it  was  not  of  essealial 
necessity  that  die  lyiiq;  two  months  in  prison  should  be 
upon  a  case  of  imprisonment  founded  in  debt  and  nothing 
elsej  and  that  it  appeared  to  him  the  legtsfaitnre  intended 
it  to  be  a  case  of  imprisonment  founded  on  debt,  and 
that  they  jcould  not  baye  expressed  themselves  moie 
clearly.  On  both  grounds  therefore,  the  prisoner  is  en* 
titled  to  his  acquittal. 

Mr.  Serjt.  Bosanquei,  for  the  Crown.  In  this  esse 
there  are  two  pomts  for  consideration.  The  fint  Ib, 
whedier  the  prisoner  be  guilty  of  felony  withm  the  1st 
section  of  die  5  Geo.  2.  c.  50?  and  if  so,  whedier  the 
indictment  be  soflkient  in  form  to  chaige  him  with 
8l»ch  felony ;  and  afscondly,  whedier  the  l^ng  in  prison 
^omondu  under  die  drcumstanoes  detailed  in  diiscsK, 
constitntu  an  act  of  bankraplc^r    As  to  die  first,  whedier 


(«)  4  Ves^jtM.  168. — —(6)  Id.  na. 
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V. 


itbeoicombentoa  a  btnkrapt  within  for^p-two  days  to  I8t9. 
vmrender  lumself  to  the  comtnissionerei  applies  not  only 
to  the  surrender,  but  also  to  his  sul|>mi8sion  to  be  exa- 
mined upon  oatb|  and  answer  all  questions  put  to  him  by  Tads. 
the  commissioners  touching  his  property;  and  if  he  does 
not  answer  the  interrogatories  that  may  be  put  to  him  by 
ancfa  conmusiioiien,  be  is  by  that  section  guilty  of  felony. 
It  is  incumbent  on  him  to  comply  whh  both  these  requt- 
•ites;  and  the  l6th  section  does  not  coDtrool  the  opeiatioft 
of  the  fixBty  the  first  part  of  which  requires  not  only  a  sur- 
ffender  by  the  bankrupt,  but  his  signature  to  it,  a  submission 
to  be  examined  by  the  commissioners,  and  on  such  examina- 
tion to  make  a  full  disclosure  of  all  the  property  of  which 
the  bankrupt  may  be  possessed ;  that  therefore  is  clearly 
a  submission  to  be  examined  for  the  purpose  of  a  full 
investigation  into  his  property  which  was  to  be  delifered 
4ip  to  the  commissioners;  and  lastly,  that  in  case  the 
bankrupt  conceal  any  p^rt  of  his  property  to  the  value 
of  £Q0,  with  an  intent  to  defraud  his  creditors,  the  statute 
enacts,  that  in  case  of  default  by  the  party,  he  shall  be 
deemed  to  be  guilty  of  felony,  and  shall  suffer  as  a  felon 
^thout  benefit  of  xlergy.  In  this  case  it  is  quite  dear, 
that  the  prisoner  evaded  the  questions  put  to  him  with 
intent  to  defraud  his  creditors,  and  on  the  facts  of  the 
case  he  did  not  surrender  to  be  examined  at  all^  1/  he 
liad  not  come  and  surreqidered  till  the  forty-second  day, 
and  then  refiised  to  answer  questions  put  to  him,  would  he 
have  complied  with  the  first  section  of  the  statute,  and 
would  he  be  diBchaq^  from  the  felony  by  merely  saying 
that  he  had  come  and  surrendered?  The  examinations 
^re  have  effected  nothing  but  the  gaining  of  a  positive 
refusal  of  the  prisoner  to  answer.  The  answers  he  gave 
to  the  questions  put  to  him  were  submitted  to  the  Jury, 
9vho  found,  that  such  refusal  was  bottomed  in  fraud,  for 
Jie  in  fact  refiised  to  reply  to  any  question  which  appeared 
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1810.         to  relate  to  the  dbclosore  of  bis  proper^.    Uoless  the 

m.  "^^         words  ''  submit  to  be  exunined"  can  be  struck  out  of  the 
The  Kino      ^  .         *  .  .         .  ^        -i 

V.  first  section  of  the  statute,  the  prisoner  must  be  giultj 

Page.  of  felony  on  his  refusal  of  such  submission,  for  the  sob- 
mission  for  examination  is  both  the  spirit  and  intention  of 
the  statute.  It  has  been  said,  that  the  legislature  did  not 
intend  that  the  bankrupt  should  be  guilty  of  felony  for 
merely  refusing  to  answer  a  question,  but  that  in  case  of 
refusal,  the  commissioners,  by  the  l6th  section,  had  the 
power  of  committing  him  until  such  time  as  he  fuUy  sn- 
#wered  all  questiotos  put  to  him  to  their  satisikction.  Bat 
'that  section  relates  not  only  to  the  bankrupt,  but  to  other 
persons  who  may  refuse  to  answer  the  conunissiooer^ 
and  is  also  connected  with  other  times  and  matters  thaa 
those  contained  in  the  first.  Under  the  l6th  section,  the 
bankrupt  may  be  committed  by  the  commissiatiers  befort 
the  Ibrty-second  day ;  but  by  the  first  die  examiDitioo 
must  take  place  ^ividiin  forty-two  days,  and  it  may  be 
had  on  the  last ;  and  if  he  do  not  answer  the  questioDs 
put  to  him,  and  disclose  his  effects  on  that  day,  he  is 
guilty  of  felony.  The  l6th  section  empowers  die  com- 
missioners at  all  times  even  after  the  banlvnpt  has  ob- 
tained his  certificate  to  call  persona  before  theiA,  and 
examine  them  not  only  as  to  the  bankrupt's  estate,  but 
touching  all  matters  relative  to  the  person,  trade,  deal- 
ings, and  effects  of  such  bankrupt,  and  any  act  of  bank- 
ruptcy committed  by  him.  As  in  terms  therefore,  it  ap- 
plies to  other  persons  as  well  as  to  the  bankrupt,  it  can- 
not control  the  operation  of  the  first  section.  It  has  been 
sud,  that  the  indictment  does  not  chaige  the  prisoner 
with  refusbg  to  surrender ;  but  it  charges  a  refusal  to  be 
examined  on  the  last  day,  he  therefore  could  not  be  in- 
dicted for  felony,  until  he  had  refused  to  be  examined 
after  the  forty-second  day;  but  on  this  part  of  the  statute 
there  is  neither  case  nor  precedent  to  be  found.    It  has 
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been  further  contended  for  the  prisoner,  that  the  indict- 
ment ought  to  be  framed  on  hit  concealment  of  the  pro- 
perty; and  that  it  does  not  appear  the  property  so  con- 
cealed amounted  to  «£20,  but  the  charge  b  this  indict- 
ment is  for  a  refusal  to  answer  questions  put  to  him, 
which  is  equally  criminal  as  the  concealing  of  his  property, 
no  averment  therefore  is  necessary  as  to  the  amount  of  the 
property  so  concealed ;  had  there  been  a  former  commis- 
sion, it  mq;ht  have  been  necessary  to  aver  that  the  pro- 
perty concealed  at  the  time  of  the  examination  amounted 
to  J[M,  and  had  it  been  averred  it  would  have  been 
iiecessaiy  to  have  proved  it.  But  the  refusal  to  answer 
is  of  itself  a  capital  offence,  whether  it  be  connected  with 
the  concealment  of  property  or  not.  With  respect  to  the 
second  point,  as  to  whether  the  bankrupt's  lying  in  prison 
was  an  act  of  bankruptcy  or  not,  it  is  wholly  beside  the 
5  Geo.  2.  c.  SO  $  and  it  must  receive  the  same  construction 
in  this  case,  as  in  those  where  the  bankrupt  is  in  prison  un- 
der civil  process.  If  a  party  be  detained  in  prison  under 
a  criminal  charge,  it  may  not  constitute  a  lying  in  prison 
withiu  the  statute ;  but  that  cannot  apply  where  a  pri- 
soner is  not  prevented  by  such  charge  from  going  at  large 
whenever  he  thought  proper,  here  he  might  be  said  to 
have  had  the  key  of  the  prison  in  his  own  pocket,  as  the 
magistrate's  warrant  was  void,  or  entirely  put  an  end  to, 
when  the  bankrupt  was  sent  to  prison  by  the  commis- 
sioners ;  but  even  in  Ex  parte  Bowes  (a),  Lord  Lough- 
borough did  not  decide  the  question,  whether  where  a 
man  was  in  prbon  on  a  criminal  sentence  in  execution, 
and  charged  with  debts  during  the  course  of  that  com- 
mitment, it  was  a  lying  in  prison  within  the  meaning  of 
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1010*         die  I^hture.    If  a  person  commit  an  act  of  bankniptcy 
Th^l^NG      ^  departing  ibe  realm,  such  departure  must  be  with  an 
«.  intention  to  defraud  or  delay  creditors,  and  a  party  cannoC 

Paob.  take  advantage  of  a  criminal  act,  where  his  coodoct  u 
influenced  by  other  motives  also;  for  in  Bmka  v. 
Poreau  {a),  it  was  heM,  diat  where  a  party  went  abroad  for 
Ae  purpose  of  efliecting  a  seduction,  as  weQ  ae  to  defraud 
hb  creditors ;  such  gobg  abroad  was  still  an  act  of  bank- 
ruptcy, although  it  might  have  been  done  with  a  view  to 
the  seduction  alone ;  he  also  referred  to  Femon  ▼.  Hm^ 
key  (b).  So  here,  the  bankrupt  having  laid  in  prison  two 
months,  committed  an  act  of  bankruptcy,  and  being  de- 
tained for  debt  comes  within  the  letter  of  the  statute  of 
Juifter,  and  he  is  also  guilty  of  felony  by  having  refosed 
to  be  examined  in  pursuance  of  5  Gto.  £.  c.  SO.  9.  \. 

Mr.  Serjt  Copley  in  reply,  contended,  that  the  war- 
rant of  the  magistrate  and  rule  of  Court  were  still  ia 
force,  notwithstanding  his  detainer  on  a  civil  suit;  that 
the  former  was  issued  under  5  Geo.  fi.  c.  SO.  s.  14.  by 
which  Justices  of  the  Peace  are  empowered  to  grant 
warrants  to  apprehend  bankrupts,  and  commit  them  to 
prison,  from  which  the  commisaionen  might  have  re^ 
moved  him  in  order  to  be  brought  before  them  for  the 
examination  and  discovery  of  his  effects ;  but  here,  not 
only  that  wairant,  but  the  rule  of  Court  were  both  tn 
force.  The  bankrupt's  lying  in  prison  might  amount  to  sa 
act  of  bankruptcy  to  all  dvil  purposes,  but  it  could  not 
do  so  when  he  was  confined  on  a  criminal  cfaaige ;  besidei^ 
it  was  proved  at  Ah  trial  that  the  bankrupt  himself  was 


(a)  Cooke's  Bankrupt  Laws,  73.  5.  C.    7  Term  lUp. 
511,  n. (6)  Cooke's  Bankrvpt  Laws,  73. 
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Bot  aware  that  he  was  discharged  from  the  criminal  com*         m9. 
nitment.    As  to  die  first  point  the  indictment  is  cleai^      TheKiMo 
bad  in  form,  as  it  only  chaiged  him  widi  not  submitting  9. 

to  be  ennuned  when  it  should  have  sabjoined  a  chaife  of  Paob* 
refosal  to  sarrender  for  they  are  concomitant  acts,  and 
ooBstitnte  but  one  offence  under  5  Geo.  fi«  c  30. ;  and  as 
both  ought  to  have  been  stated  m  the  indictment  so  bodi 
should  have  been  prpved  at  the  trial,  he  is  charged  with 
not  submittiDg  from  time  to  time,  and  therefore  the  in- 
dictment departs  from  the  words  of  the  statute. 

Cur.  adv.  viUt. 

No  judgment  was  given  in  this  case,  but  on  the  9di 
of  Juljff  the  prisoner  received  a  pardon.  The  majority 
ef  the  Judges  were  of  opinion,  that  the  offence  for  which 
the  prisoner  was  indicted  did  not  constitute  a  felony  within 
5  Geo.  2.  C.30.  5.  1.;  but  unanimously  held,  tliat  by  hn 
lying  in  prison  he  had  committed  an  act  of  bankruptcy. 


MoRHow  V.  Sanobrs.  Monday, 

JmieSO. 
Mr.  Serjt.  Vaughan,  on  a  former  day  in  this  term,  had  If  one  nart  of 
obtained  a  rule  nisi,  that  the  plaindff  might  be  at  liberty  *„^|/^t^^" 
to  inspect  and  take  a  copy  of  a  deed  of  co-partnership  pbuntiir  alone. 


made  between   him  and  the  defendant,  and  signed    by  bntremamm 
the  former,  on  an  affidavit  of  the  plaintiff,  which  stated  ^f^^e'^efen- 
that  the  present  action  was  brought  for  not  taking  him  danVs  attor- 
ney, the  Court 
will  order  him  to  give  an  inspection  and  copy  of  it  to  the  plaintiff,  and 
the  affidavit  for  such  inspection,  need  not  set  out  the  plaintiff's  cause  of 
action. 
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1819.  into  partoenkip  panoant  to  a  certain  deed  of  co-fMrtner- 
ahip,  prepared  bj  the  defendant's  attorney,  and  whidi  was 
executed  by  the  plamtiff,  and  was  now,  as  the  depcment 
Saunders.  terSy  believed,  in  the  possession  of  the  defendant,  or  his 
attemey,  and  that  he  b  advised,  diat  he  canaot  proceed 
in  such  action  without  a  copy  or  inspection  of  such  deed, 
and  that  he  hath  not  now  nor  ever  had  the  original  deed, 
or  any  copy  thereof,  in  his  possession,  and  that  he  beliefes 
that  no  other  deed  or  counterpart  but  die  one  above-men- 
tioned was  made  or  executed  between  him  and  the  de- 
fendant. 


Mr.  Serjt.  Ilullock  now  shewed  cause,  and  submitted, 
that  this  aflhlavit  was  insufficient,  as  it  did  not  express  tbe 
canse  of  actbn,  and  that  the  Court  could  draw  no  infer- 
ence as  to  its  nature*  He  also  relied  on  affidavits  of  the 
defendant  and  his  attorney,  the  one  of  which  stated  that 
he  never  executed  any  bond  of  co-partnership  between 
him  and  the  plaintiff,  nor  had  he  any  such  deed  so  exe- 
cuted in  his  possession ;  the  other,  that  in  January  last, 
he  prepared  a  deed  of  co-partnership  between  the  plaintiff 
and  defendant,  which  was  then  in  his  possession,  and  exe- 
cuted by  the  plaintiff  alone,  but  that  the  defendant  refused 
his  sanction  thereto,  and  has  not  executed  the  same.  Tbe 
learned  Serjeant  contended,  that  this  application  was  not ' 
warhinted  by  the  cases  which  had  been  previously  deter- 
mined on  this  point,  and  relied  on  SirtH  v.  Brtmn  (a). 
But, 

Per  Curiam^ — Here  there  was  only  one  instrument, 
and  tb4  Court  therefore  have  a  right  to  interfere ;  bat 
if  there  were  two  copies,  they  would  not.    It  is  uime- 


(a)  1  Marsh.  910. 
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cessary  for  the  plaintiflF  to  have  disclosed  the  nature 
of  the  action  in  his  affidavit;  and  it  appears  he  is  liable 
to  the  defendant's  attorney  for  one  half  of  the  ezpences 
that  have  been  mcurred  in  preparing  the  deed. 

Rule  absolute  (a). 


1810. 


Morrow 
Savnorrs. 


(a)  See  the  case  of  Clooke  ▼.  Tamweii,  ante,  vol.  i.  406, 
and  the  authorities  there  cited.. 


Shepherd,  Demaudant,  Brevitbr,  Tenant, 
ShepherDi  Vouchee. 

Mr.  Serjt.  Frere  moved,  that  this  recovery  might  be 
amended,  or  permitted  to  pass  as  of  this  term,  on  the 
ground  of  a  clerical  error  having  occurred  in  the  simame 
of  the  demandant.  It  appeared,  that  in  the  warrant  of 
attorney,  and  the  subsequent  instruments  relative  to  the 
recovery,  the  name  of  the  deoumdant  was  ThonuuWoolley, 
whereas  it  ought  to  have  been  John  Shepherd.  The  mis- 
take was  accounted  for  by  an  affidavit,  which  stated  that 
tbe  attorney  had  two  recoveries  to  be  passed  at  the  same 
^^ime,  the  one  in  the  name  of  Shepherd,  and  the  other  of 
JVfioUeyf  and  that  he  mistook  the  name  of  one  demandant 
for  the  other. 

As  the  recovery  had  not  yet  passed,  although  it  was 
intended  to  pass  as  of  this  term,  the  Court  ordered  that 
it  might,  on  the  production  of  a  new  warrant  of  attorney, 
rectifying  the  mistake,  and  depositing  the  other  instru- 
mehts  with  the  proper  officer  of  the  Court,  until  such 
mistake  should  be  rectified. 

Tiat. 


Monday, 
Jane  28. 


If  a  wrong 
simame  of 
the  demandant 
be  inserted  by 
mistake  in  the 
warrant  of  at- 
torney, and 
subsequent  in- 
struments, the 
Court  will  al- 
low the  reco- 
very to  pass, 
on  the  produc- 
tion of  a  new 
warrant  of  at- 
torney rectify- 
ing such  mis- 
take, and  on 
depositing  the 
other  instru- 
ments with  the 
officer  till  that 
time. 
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WiKteA  r.  White. 


Sixpurtnert  This  was  an  action  of  dobt  on  an  award.  The  iteda^ 
two  bonds  of  ^^^  slated,  that  before  the  time  of  making  and  aecat- 
submission  to  ing  the  bonds  or  obligations,  and  making  the  submissions 
S^SS*  Aieir  **»««^^*«  mentioned,  the  plsintifF,  one  fVilHcm  Muniafi, 
gave  a  joint  the  defendant, — Joteph  Hottawu,  Thomas  Kmoit,  sod 
l^d^^ral  Samuel  Painton,  had  been  concerned  togedier  in  trade  as 
other  three  ship-owners  and  GoaI-«ierchants,  and  that  divers  differ* 
conditioned  for  ences  and  disputes  had  arisen,  and  at  the  time  of  makiog 

tile  dae  per-      ^^  executing  the  bond,  and  making  the  submisaion  there- 

formance  of       .  o  ^  o 

the  award  and  ^*^^^f  mentioned  were  dependmg  between  the  said  plain- 

the  three  lat-  tiff,  defendant,  and  Munton,  Hollams,  Knott,  and  Pota- 
mUa^boVto  '^"^  ^**  respect  to  such  trade,  and  the  accounts  relatiif 
the  three  form-  thereto,  and  that  thereupon,  and  whilst  such  diiiereoces 
•r.  The  arbi-  and  disputes  were  depending,  to  wit,  on  the  7th  Notem- 
that  one  of  the  ^^^»  IBl^,  the  plaintiff,  defendant,  and  Munton,  bj  a 
three  former  certain  bond,  bearhig  date  on  that  day,  became  jointlj 
should  pay  a  n,jj  severally  bound  to  Holiami,  Knott,  and  PohUon,  in 
one  of  his  co-  ^^  V^^  ^"™  of  «£200b;  and  that  Hollams,  Knotty  and 
obligors.  In  an  Poulton^  by  another  bond  bearing  date  the  same  day  and 
raihe  al^d^  year  aforesaid,  became  jointly  and  sevemUy  bosmd  to  the 
brou^t  by  the  plaintiff,  defendant,  and  3ftcfi/oii,  in  the  pesial  sum  of 
one  against  the  ^£000,  with  conditions  under  die  several  bowls  reipec- 
Held:  thathiT  ^^^^y»  ^l^ereby,  after  reciting  that  the  plaintiff,  defendant, 
might  recover  Munton,  Hotlami,  Knott,  and  Pointon,  had  been,  some 
^e  sum  award-  time  ago,  concerned  together  in  trade,  as  ship-owners 
In  the  recital  ^^^  coal-merehants;  and  that  divers  differences  and  disputes 
of  the  bonds, 

the  differences  were  stated  to  be  depending  between  the  above  bouridea 
three,  and  the  above  named  three;  in  settins  out  the  ^nd  in  the  declara- 
tion, the  differences  were  laid  to  be  depending  between  the  six  partners 
collectively.    This  is  no  variance. 
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had  arisen,  and  were  then  depending  between  the  plaintiff, 
defendant,  Munton,  HoUamM^  Knott,  and  Potntoii,  with 
respect  to  such  trade,  and  the  accounts  relative  thereto; 
and  further  reciting,  that  it  had  been  agreed,  by  and  be- 
tween a]l  those  parties,  that  all  accounts  relative  to  the 
trade,  and  all  differences  and  disputes  between  them,  with 
respect  to  the  same,  should  be  referred  to  the  award,  &c. 
of  Be$fjamn  Kidman  and   WiUiam  Wood,  arbitrators, 
indifferently  named  and  appointed,  by  and  on  the  several 
parte  and  behalves,  as  well  of  tlie  plaintiff,  defendant,  apd 
Munlon,  as  of  Hollams,  Knott  and  Pointon,  to  arbitrate, 
adjudge,  and  determine,  of  and  concerning  all  auch  ac- 
counts, and  all  claims,  differences,    and  disputes,  with 
respect  thereto;  and  that  in  case  the  arbitrators  could  not 
determine  the  same,  then,  that  the  same  should  be  deter- 
mined by  a  third  person  to  be  by  them  chosen  as  umpire, 
in  such  mapner  as  thereinafter  was  in  that  behalf  men- 
tioned and  expressed ;  the  bopds  were  respectivdy  condi- 
tioned, amongst  other  things,  in  all  things,  well  and  truly 
to  stand  to,   obey,  abide,    observe,  perform,  fulfil,  and 
keep,  the  award  to  be  made  by  the  «aid  Benjamin  Kid- 
man and  WilUtim  Wood,  of  and  concerning  the  said  trade, 
and  all  accounts,  differences,  and  disputes,  relative  there- 
to $  and  of  and  concerning  all  actions,  cause,  and  causes 
of  action,  suits,  claims,  damages,  and  demands  whatso- 
ever, then  or  at  any  time  theretofore  had,  made,  moved, 
brought,  commenced,  or  depending,  by  or  between  the  said, 
parties,  or  any  of  them,  or  any  other  person  or  persons,* 
claiming  to  be  a  creditor  or  creditors  upon  the  matters 
thereinbefore  i^;reed  to  be  referred,  so  as  such  award  should 
be  made  in  writing,  and  ready  to  be  delivered  to  such  of 
the -parties  as  should  require  the  same,  within  one  calendar' 
month  next  ensuing  the  day  of  the  date  of  the  bonds.     The 
declaration  then  stated  two  agreements  also  contained  in 
these  bonds,  the  one  as  to  the  payment  of  the  costs  of  the 
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award,  the  odwr  as  to  the  iweari ng^nd  examinalion  o&die 
witaesaea,  and  production  of  papers*  It  then  a^cfved, 
that  Bmjumin  Kidman  and  fViUiBm  Wo^  had  Ukai  oo 
tbemselvea  tlie  bnrdett  of  the  arbitratioB,  and  had>  wiMa 
the  time  for  that  purpose  limited  and  appointedy  to  wit| 
on  the  7di  day  of  JDeoMfer,  in  the  same  year,  dniy  made 
tb^  award,  of  and  concemiag  the  matters  in  diffiereace 
between  the  said  parties  leferred  as  afcremid,  ready  to  be 
deliveted  to  the  parties,  or  such  of  them  as  sbooM  dewe 
the  same,  and  bearing  date  the  same  day  and  ye«>  hat 
aforesaid,  and  had  thereby  awaHed  and  ordered  dmt  the 
defendant  should,  on  the  8th  day  of  Jmnmary  dien  nest, 
at  a  certain .  house  in  Margate,  pay  to  the  plaintifF  the 
sum  o(£l56.  ld«.  Gd.  being  the  bahnce  which  they  found 
io  be  due  from  the  defendant  to  the  plaintiff,  on  account  • 
of  their  partnerriiip  dealings,  including  therem,  one«A 
part  of  the  enpence  of  the  reference  and  award ;  and  dist 
after  ha? lag  allowed  to  tlie  credit  of  the  defendant,  the  sum 
o(£61.  19i.  Sd.  the  amount  of  his  bill  for  work  done  for 
die  partnership  concern,  together  with  interest  apoo  the 
saidsum  of  ^1^6. 12s.  6d.  from  the  date  of  their  award; — 
Of  which  award  the  defendant  afterwards,  on,  8ic.  in  Ae 
year  aforesaid,  had  notice.  The  count  concluded  with  a 
bresttb  for  non*^yment  of  the  money  awanled.  To 
this  was  added  a  count  for  goods  sold  and  delhrered  t6 
the  amount  of  £9.  12s.  fU.  The  defendant  pleaded  nU 
debet,  and  gaiw  a  notice  of  setnyff  for  money  due  from  die 
plaintiff  to  him. 

At  the  trial  of  die  cawe  before  Mr.  Jostica  P^  at 
London,  at  the  Sktinp  in  tfw  last  Utiwy  Teim^  itap- 
peered  that  Htdiam^  Kmoti^  midTamfofiy  lad  gifoi  a 
joint  and  seteral  bond  to  Ifae  plaintiff,  defaddMi^  and 
M uNton,  and  that  the  three,  latter  had  alao  gitea  dimr 


IN  THE  Fimr-NINTH  TBAR  OP  CEO.   III. 


677 


jomc  and  Beyertl  bond  to  die  diree  former^  conditioned  for 
submitting  to  arbitration  divers  differences  and  disputes 
which  -had  arisen  and  were  depending  between  thein>  with 
respect  to  their  trade.    The  recital  and  condition  of  the 
bond^  under  which  the  arbitratois  made  die  award,  and 
which  was  the  sttbjfect  of  the  present  action,  was  in   the 
followii^  terms :  <<  Whereas  the  abote  bounden  Hottams, 
Knoii,  and  Pdntortf  and  the  above  named  plaintiff,  de- 
fendant, and  Muniof^  were  some  time  ago  concerned 
together  in  trade  as  8h|{Miwners  and  coal-merchants,  and 
whereas  divers  differences  had  ariseti,  and  were  then  de- 
pending between  the  abov^  bounden  Hollams,  Knott  and 
V  Point&n^  and  the  above  named  plaintiff,  defendant,  and 
MnnioHy  with  respect  to  such  trade  artd  the  accounts  re- 
lative thereto  ;  and  whereas  it  had  been  agreed,  by  and 
between  the  above  bounden  Hot/ams,  Knott,  and  Pain- 
ton,  and  the  above  named  plaintiff,  defendant,  and  Mnit- 
ion,  that  all  accounts  relative  to  the  said  trade,  and  all 
difiet^nces  bet\i'een  the  said  parties,  with  respect  to  the 
same,  should  be  referred  to  the  award  and  determination 
of  Benjafnin  Kidman  and  WUtiam   Wood,  arbitrators, 
indiRerently  named  and  appointed,  by  and  on  the  several 
parts  and  behalves,  as  well  of  the  above  bounden  Hollams, 
Knott,  and  Pointon,  as  of  the  above  named  plaintiff,  de- 
fendant, and  Munton,  to  arbitrate,  adjudge,  and  determine, 
of  and  concerning  all  suth  accounts,  and  all  claims  and 
differences  relating  thereto.    Now  therefore  the  condition 
of  the  above  obligation  was  such,  that  if  the  above  bounden 
Hollams,  Knott,  and  Pointon,  and  each  of  them,  their  and 
eath  of  their  heirs,  executors,  and  administrators,  did  and 
ahould,  on  his  and  their  respective  parts  and  behalves,  in  all 
things  weft  and  truly,  stand  to  and  Jeeep  the  award  to  be  made 
by  thesaid  Benjamin  Kidman  and  ffilUa^  Wood,  of  and 
concerning  the  said  trade  and  dealings,  and  all  accounts  and 
differences  relative  thereto,  and  of  and  concerning  all  ac- 
Y  Y  2 
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tionsy  &c.  (in  the  tertns  of  the  dedarttion),  so  at  mcb 
award  were  made  in  writing,  and  ready  to  be  delivered  to 
such  of  the  said  parties  as  should  require  the  same,  witfaio 
one  calendar  month  next  ensuing  the  date  of  die  obligatioo, 
then  the  above  obligation  was  to  be  void.'' — On  the  pro- 
duction of  the  awardi  it  appeared  that  the  arbitrators  amoqg 
other  ihingSi  had  awarded  in  the  terms,  as  stated  in  the  de- 
claration,  and  had  further  awarded,  that  if  at  any  time  there- 
after, any  money  should  be  recovered  and  received,  on  ac- 
count of  a  sum  stated  to  be  the  amount  of  debts  due  to  the 
partnership  concern,  and  which  were  then  considered  as  bad 
and  doubtful,  the  same  should  be  divided  equally  between 
the  whole  of  the  six  partners.  It  was  also  proved,  that  there 
were  never  any  disputes  between  the  plaintiff,  defendaBtySnd 
Munton,  collectively,  and  Hollams,  KnM,  and  PamioUf 
collectively,  but  that  the  differences  had  exbted  between 
the  six  parties  individually,  on  account  of  a  partnership 
concern  which  they  had  carried  on  together,  and  that  the 
arbitrators  had  awarded  accordingly.  On  the  production 
of  the  bond,  and  the  award,  it  was  objected  for  the  de- 
fendant, first,  that  there  was  a  variance  between  the  bond 
produced  in  evidence,  and  that  set  out  in  the  declaration, 
for  it  appeared  by.  the  latter  that  differences  had  arisen  be- 
tween the  whole  of  the  six  partners.  Whereas  by  the 
bond,  such  differences  had  only  existed  between  the  diree 
obligees,  and  the  three  obligors ;  and  that  it  was  apparent 
on  the  face  of  the  bond,  what  the  effect  was  to  be,  viz. 
to  refer  differences  between  the  plaintiff,  defendant  and 
Mwiton,  of  the  one  part,  and  Hollams,  Knoii,  and 
Pointon,  of  the  other.  Secondly,  that  this  action  couU 
not  be  sustained  by  the  plaintiff  against  the  defendant  alon^ 
as  they  were  not  bound  the  one  to  the  other,  io  either  of 
those  bonds,  but  co-obligors  with  Munton  in  one  of  the 
bonds,  and  joint-obligees  in  the  other.    The  Juiy  found 


IN  THE  FIFTY-NINTH  YUAR  OF  GEO,  III. 


679 


B  verdict  for  the  plaintiff,  but  the  leanied  Judge  reserred 
the  above  pomts  for  the  consideration  of  the  Court. 

Mr.  Seijt.  Bosanquet,  in  the  course  of  the  last  Hilary 
term,  had  accordmgly  obtained  a  rule  Nist,  that  this  ver- 
dict might  be  set  aside,  and  instead  thereof,  a  nonsuit  en- 
tered, or  that  the  judgment  might  be  arrested.  He  ob- 
served that  the  bonds  were  the  foundation  of  the  present 
action,  and  tiiat  there  had  been  bo  parol  submission,  or 
any  nde  of  Court  by  whicb  the  arbitrators  had  been  di- 
rected to  make  their  award ;  and  that  as  such  bonds  had 
been  given  by  the  plaintiff,  defendant,  and  Munion,  who 
continued  in  partnership,  to  HoUatns,  Knoti,  and  Poin* 
ion,  vrith  respect  to  differences  between  the  former  as, 
obligors,  and  the  latter  as  obligees  Jointly,  the  award  was 
bad,  as  it  was  made  between  the  parties  individually. 
That  no  action  could  have*  been  msuntained  by  the  plain- 
tiff against  the  defendant  alone,  on  those  bonds,  as  the 
submission  was  between  three  and  three  collectively,  and 
not  between  the  six  individually. 
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Winter 
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This  case  was  twice  argued,  first  in  the  last  Hilary 
term,  by  Mr.  Serjt.  Lem  for  the  plaintiff,  and  Mr.  Serjt. 
Bouinquet,  and  Mr.  Serjt.  Taddy  for  the  defendant.  The 
Court,  in  Easter  term,  directed  a  second  argument,  which 
accordingly  took  place  in  this  term  by  Mr.  Serjt.  Taddy 
for  the  defendant,  and  Mr.  Seijt.  Lens  for  the  plaintiff. 

For  the  plaintiff; — It  was  submitted,  that  there  was  no 
variance  between  the  bond  produced  at  the  trial,  and 
that  set  forth  in  the  declaration,  and  that  a  right  of  ac- 
tion subsisted  between  the  plaintiff  and  defendant  indi- 
vidually, on  the  following  grounds :  First,  it  must  be  col- 
lected from  the  bonds  themselves,  that  the  parties  in-, 
tended  to  refer  the  whole  of  the  partnership  accounts  to 
arbitration,  and  all  matters  in  difference  between  all  or  any 
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of  them,  and  did  not  iatend  U>  make  it  a  reference  hj  ihsm 
constiuiting  one  par^  to  the  other  three  coUeciivelj.    Af 
to  the  allegation  in  the  declaration,  that  divers  disputes  were 
depending  between  the  sixj^  it  cannot  be  a  variance,  as  the 
recital  in  the  bond  b^pna  in  the  same  a^anner.    By  using 
the  vords  "above  boundeu"  and  ''above  named*  in  the 
latter,  the  parties  are  not  divided  into  two  different  bodies 
consisting  of  three  eadi>  for  they  all  enured  into  two  se- 
veral bonds ;  the  submissioa  was  the  subnu;saion  of  all,  the 
disputes  were  general  between  all  the  pavtiesi  and  the  matr 
ters  were  referred  to  the  arbitrator,  relative  to  tbeoi  al^ 
during  the  time  the  partnership  was  in  existence.    This 
therefore  cannot  be  considered  a  dealing  between  tbre^ 
partners  of  the  one  par^  and  three  of  the  other ;  for  if  so^ 
it  would  be  contrary  tx>  the  effect  of  the  submittiioo^  as  the 
arbitrator  would  then  be  confined  to  award  on  disputes 
existing  between  the  three  and  three  coUectiveiy,  wheo^  in 
fact,  each  of  the  six  had  a  separate  and  individual  interest 
If  the  first  thrie  could  be  co&idered  as  having  had  an  indir 
vidual  interest,  the  proceedings  would  be  absuidp  obimiitK 
No    partnership    existed  as    between    three  and  three, 
neither  were  there  any  accounts  to  be  settled,  nor  disputes 
between  them  as  sucL    The  objectioa  therefore  as  to 
variance,  is  merely  formal  and  technical.    Secondly^  as 
to  whetlier  tliis  action  is.maiutainablet  it  is  necessary  first 
to  ascertain  whether  the  submission  be  good  in  itself^  for 
this  purpose  it  is  necessary  to  consider  the  condition  of 
fhe  bond  by  which   the  differences  between  the  parties 
were  submitted  to  arbitration;    it  b,  that  if  the  above 
bounden  HoHams,   KnoU,  and   Pointon,  and  each  of 
them  shall,  on  his  and  their  respective  parts  and  bdialves, 
keep  the  award  to  be  made  by  the  arbitrators  concerning 
the  trade  and  dealings,  and  all  accounts,  differences^  and 
disputes,  relative  thereto,  by  or  between  the  said  parties, 
or  atttfofthem,  or  any  other  person  cliiimii^  to  be  a  ere- 
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^Hiv  upon  the  said  parties  or  any  of  tbem,  with  reipect 
to  aH  of  the  matters  agreed  to  be  referred.  Tt  is  quite 
clear  that  the  trade,  dealings,  and  accounts/  as  well  as  the 
disputes  which  existed  at  the  time  the  bonds  were  entered 
into,  related  to  all  the  six  parties,  and  this  is  proved  by 
die  arbitrators  being  empowered  to  award  between  aH 
those  parties  or  any  of  them ;  if  the  disputes  had  existed  be- 
tween the  two  parties  only, the  word  <' either'*  would  have 
been  proper,  but  the  word  *'  any,"  is  disjunctive  as  to  two 
parties  only,  and  makes  each  of  tliem  liable  individually. 
It  is  apparent  on  the  face  of  the  declaration,  that  the  ar- 
bitnrtors  might  consider  it  in  this  light,  for  although  there 
were  only  two  bonds,  in  the  one  of  which  the  parties  who 
continued  in  partnership  were  obligees,  and  the  other  ob« 
ligors,  still  in  effect  it  was  a  submission  by  all,  though 
each  did  not  enter  into  a  separate  bond.  By  the  declara- 
tion, as  well  as  the  bond,  tlie  arbitrators  seem  to  have 
been  empowered  to  take  ait  the  accounts  and  differences 
between  them  into  consideration,  and  they  have  awarded 
as  bHween  the  plaintiff  and  defendant,  that  the  latter 
ahoutd  pay  a  balance  due  from  him  to  the  former,  on  ac- 
count of  their  partnership  dealings.  This  is  sufficiently 
described,  and  they  ouglit  not  to  have  found  what  was  due 
from  HoUams,  Knotty  and  Pointon,  to  the  plaintiff^  defend- 
ant, and  Munton  jointly,  as  all  differences  which  existed 
l)etween  all  the  parties  separately  and  individually,  were 
submitted  to  them.  It  is  true  there  is  no  ca$e  which  has 
been  decided  where  one  of  two  obligors  can  sue  the  other 
on  a  bond  entered  into  by  them  both,  but  the  plaintiff 
here  does  not  sue  on  the  bond,  but  on  a  distinct  and 
different  cause  of  action,  namely,  the  award,  and  tho  bonds 
are  merely  evidence  of  a  submission  to  such  award.  If 
the  submission  to  arbitration  be  bad,  the  party  has  his 
election  to  bring  his  action  on  the  award :  although  an 
action  could  nut  be  brought  on  the  bonds  themselves,  still 
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the  parties  were  bound  to  abide  by  tbe  award  when  made, 
and  tbe  plaiotiiF  roigkt  therefore  bring  hb  action  on  the 
award.  If  the  submission  had  been  by  parol,  it  wooM 
have  been  sufficient  for  this  purpose ;  the  arbitrators 
were  empowered  .to  award  as  to  all  the  parties,  and 
though  from  the  terms  of  the  bond,  it  may  be  difficult  to 
ascertain  their  intention,  yet,  the  arbitrators  having  made 
their  award,  whicli  they  were  empowered  to  do  by  the 
terms  of  the  submission,  this  action  is  maintainable 
against  the  defendant  to  enforce  the  award ;  and  enough 
appears  in  the  inducement  of  tlie  declaration,  to  shew 
that  all  the  parties  not  only  acquiesced,  but  authorized 
the  arbitrators  to  make  an  award  between  each  of  ihem, 
as  relative  to  their  individual  concerns. 


For  the  defendant ; — ^It  was  insisted,  that  the  sole  ques- 
tion depended  on  the  legal  construction  of  the  bonds  by 
which  the  parties  had  submitted  disputes  subsisting  be- 
tween them,  to  arbitration,  and  which  were  under  seal, 
and  whether  the  bond,  which  was  the  subject  of  the  pre- 
sent action,  was  truly  set  forth  in  the  declaration;  if  not, 
that  a  nonsuit  must  consequently  be  entered,  lie  sub- 
mission can  only  be  collected  from  the  terms  of  the 
bond.  In  the  declaration,  it  is  stated,  that  differences 
existed  between  all  six  of  the  parties,  but  the  bond  ex- 
presses that  such  differences  existed  between  three  and 
three.  No  difference  in  fact  existed  between  the  pla'uitiff 
and  defendant  alone ;  and  whether  the  bond  reciled  that 
matters  in  difference  existed  between  them  individually,  still 
the  defendant  is  not  bound  to  the  plaintiff  in  either  of  the 
bonds,  for  in  one  of  them  they  are  co-obligees,  and  in  tbe 
other  co-obligors  ;  they  are  either  therefore  joint  or  seve- 
ral eo-obligees  or  joint  or  several  co-obligors.  It  is  only 
necessary  to  attend  to  the  construction  of  the  bonds  them- 
selves. Nothing  appears  on  the  face  of  them  to  shew 
that  it  was  the  intcntiun  of  the   parties   to  refer  disputes 
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between^  the  plaintiff  and  defendant  individually,  for  aU 
dioiigli  the  conditions  might  lessen  the  effect  of  the  obli- 
gations between  (he  parties,  still  it  could  not  increase  such 
obligations  so  as  to  bind  the  defendant  to  the  plaintiff  alone. 
The  arbitrators  are  appointed  to  settle  disputes  between 
ilunee,  who  are  stjied  as  ''above  bounden"  b;  a  former 
bond  in  the  submission,  and  three  who  are  styled  **  above 
named ''  in  a  bond  of  the  same  date,  conditioned  for  pay- 
ment in  a  penal  sum  of  money.    It  is  therefore  clear,  that 
disputes  had  arisen  between  the  above  bounden  three  par- 
ties, and  die  above  nmned  threie  parties,  but  the  declaration 
omits  these  terms  altogether,  and  merely  states  that  differ- 
ences had  arisen  between  die  six.  And  it  is  also  there  stated, 
as  being  but  one  submission,  whereas,  there  are  in  fact 
two,  each  bond  having  an  obligation  subscribed  to  it.    It 
has  been  said,  that  the  word  ''  any,"  must  have  reference 
to  more  than  two  parties,  but  the  obligations  are  between 
three  continuing  and  three  outgoing  partners  only,  and  the 
conditions  have  reference  to  the  obligations  alone.  At  all 
events,  the  plaintiff  cannot  maintain  an  action  on  either  of 
those  bonds,  neither  can  he  bring  an  action  on  the  award, 
unless  the  agreement  or  submission  to  such  award  was 
good  and  perfect.    The  submission  in  this  case  being  by 
bond,  no  parol  submission  can  now  be  gone  into,  but 
there  was  no  contract  between  the  plaintiff  and  defend- 
ant, how  therefore  can  debt  be  maintainable?  It'is  true  that 
an  action  may  be  brought,  either  on  a  submission   or  an 
award,  but  in  the  latter,  the  submissipn  mu9t  be  stated  as 
an  inducement,  founded  on  a  contract  subsisting  between 
the  parties.    Whether  the  plaintiff,  defendant,  and  Mun- 
ton,  might  have  brought  a  joint  action  against  one  of  the 
other  three  separately,  is  not  now  to  be  considered,  bu^ 
the  plaintiff  and  defendant  are  either  joint  obligors  or  ob- 
ligees, in  tlie  bondd,  neither  of  whom  can  sue  the  other, 
as  they  are  equally  bound  in  the  same  instrument.     If 
therefore  an  action  could  not  be  maintained  on  the  bond. 


1619. 
Winter 
White. 


v94 


CASKS  IK  TRIKITT  TBKM, 


WlRTBR 

ff. 

Whitx. 


Bsitiitr,  can  it  oa  the  award,  for  tbe  twaid  is  fowided  o^ 
mlmiMioii  wbicb  was  attde  bjr  the  bondb  akine.  If  thb . 
action  ware  nuuntainable,  so  ntt|^  msun^^;  becanae,  if 
the  snlNBMsioo  ware  not  made  oo  die  bonds  tkemsehrea, 
the  htter  wonid  bo  aqnaily  good;  the  oonditions  of  die 
bmids  onlj  constitute  one  contract  between  Ae  whole 
of  the  parties  bomd,  and  therefore  the  only  possible  ac* 
tion  tfiat  cottld  have  been  brought,  woidd  faaie  been  by 
the  three  oU^^ees,  against  the  tfiree  obligers,  cdleotifeiy; 
for  the  condition  of  die  bond  on  which  tUs  action  is 
founded,  has  not  constituled  a  contract  between  the  plain- 
tiff and  defendant  alone.  In  order  to  sustain  debt  or 
an  award,  there  are  two  principal  ingredients  necessary  m 
its  support  first  the  submission,  and  secondly  the  award ; 
and  the  eitent  ct  the  arbitrator's  power,  is  to  be  collected 
froB|  tlie  submission  alone.  Here  the  submission  was 
made  by  two  mutual  bonds  between  two  parties  of  three 
each,  standing  in  the  situation  of  co-obligors  in  the  one^ 
and  co-obligees  in  the  other.  The  contract  therefore, 
in  both,  existed  between  parties  of  three  and  three,  and 
not  between  either  of  the  partners  individually.  Before 
tins  action  could  have  been  maintaiufible,  the  submission 
must  have  been  made  by  a  valid  contract,  which  could 
not  be  the  case  here,  ss  one  oMigor  in  a  bond  cannot 
bring  an  action  against  a  co-obligor.  In  equity,  the  con- 
dition might  be  considered  in  the  nature  of  an  agreement 
between  the  two  obligors,  namely,  that  if  one  of  them 
reimburse,  the  other  shall  be  considered  merely  as  a 
surety,  but  that  construction  arises  not  on  the  bond,  but 
on  the  subsequent  payment.  The  condition  is  only  the 
defeazance  of  the  bond,  and  on  its  performance,  does 
away  with  the  penalty  therein  ^iontaioed.  The  bond  was 
g}ven  to  three  obligors,  who  can  alone  take  advantage  of 
it ;  if  the  condition  had  not  been  performed,  the  penal  part 
could  not  have  been  enforced.    It  may  be  contended,  thai 


WlNTBR 


IN  TUB  viFTT-mirra  tear  oy  c^bo.  hi. 

this  action  ^  BOt  hioqght  on  tbe  bond,  but  po  the  vnrd         1919. 

itself;  but  «f€ii  tb«  latter  amnot  b«  suppprte^  a»  the 

flubmigMon  was  iesufi^cicnt  in  itself,  and  the  pUnftiff  Im 

BOt  set  out  the  whole  of  the  oooditioa  pf  the  boad  ia  km      Whitb. 

declaration.    l>fre  is  eo^  ^aae  anslc^ous  to  the  ptesesH 

io  principle,  as  tp  whether  the  swhaiisaioa  be  suficml 

or  not;  thj»  « iQ  ^^Um^  an  action  pn  the  boodi  end 

the  oqljf  point  i%  whether  one  of  two  obligors  can  sue 

the  other  on  the  bond  ia  which  they  are  both  partiea} 

l^oiigh  the  efftion  fi  in  fact  broiigbi  pn  the  awards  if  the 

mthmisBJoB  be  bj  bond,  it  must  heeontroUed  hyit,  and 

the  submission  must  he  stated.    The  submissieii  theich 

fore  is  foanded  on  tfa^  bond  by  which  the  arbitietoni  are 

cootrolled  to  ^tsmon^  diff^fsocea  which  e«tqM  between 

tluee  pf  the  parlies  ccUeetively  on   the  one  hand,  and 

three  on  the  other« 

In  reply ;— It  was  obscnr^d^  that  though  thesubBussioa 
might  be  imperfectp  still  the  ernnr  wee  uMtual,  aad  thai 
enoi^h  appeared  on  the  face:  of  the  bond,  to  shew  duit 
the  present  action  migbt  he  maintained.  This  ie  net  iei 
substance  ihe  same,  as  an  action  brought  by  one  obligor 
against  another  on  the  same  bond.  The  equitable  con- 
struction of  the  condition  is  not  applicable  to  the  present, 
for  there,  where  one  party  has  paid  more  than  bis  share, 
tlie  other  is  liable  for  contribatioD,  but  that  is  not  founded 
on  the  bond,  but  .on  other  extraneoud  matters.  If  the 
bond  be  imperfect  in  terms,  it  is  sufficient  to  shew  the  in- 
tention of  the  parties  as  to  what  they  meant  to  refer.  It 
appeals  by  the  award,  that  alt  dtflfevences  diat  existed  be- 
tween them,  were  referred  to  the  arbitrators.  They  were 
all  partners,  and  accounts  remained  unsettled  between 
each  of  them,  and  the  arbitrators  were  empowered  to  set- 
tle the  difcrences  which  existed  .between  each,  indiTidtaaHy. 
9y  the  bond  it  appears,  that  all  the  partners  submitted  to 
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a  leferaice,  and  though  it  is  made  between  three  and 
thre^  still  the  intention  of  Ae  parties  is  intimated 
throughout  Hie  parties  might  ha^  declared  their  in* 
tention  independently  of  the  penalty  on  the  bond,  and 
ihey  mif^t  have  signed  and  not  sealed  it.  The  sobmis- 
sion dierefore is  the  sameas  if  the  liond contained  no  pe 
nalty^  as  the  object  of  Ae  pardes  is  set  forth  in  the  sob- 
mission.  The  declaration  recites^  that  six  persons  were 
in  trade  togedier ;  thu  therefore  was  not  a  paitnership  of 
three  on  the  one  hand,  and  three  on  the  olhar,  bat  of  six 
individually^  who  submitted  to  hate  all  their  disputes  and 
differences  setded  by  two  arbitrators.  It  therefore  ap- 
pears clear,  on  the  face  of  the  declaration,  that  the  parties 
intended  to  leaye  their  disputes  individually  to  the  deter- 
mination of  the  arbitrators^  whose  award  therefore  is  not 
founded  in  mistake.  The  bonds  are  wholly  nnnecessaiy, 
and  if  the  intention  of  the  parties  can  be  ascertained, 
an  action  may  be  brought  to  enforce  the  award,  and  the 
submission  being  averred  in  the  declaration,  the  award 
made  by  the  arbitrators  is  not  only  correct,  but  the  pre- 
sent action  founded  on  it,  is  well  brought 

Cur.  adv,  vub. 

The  Court  being  divided  in  opinion,  on  this  day  deli- 
yered  their  judgments  teriatim  as  follows: — 


Mr.  Justice  Richardson.  This  is  an  action  of  debt 
on  an  award  (Here  the  learned  Judge  read  the  declara- 
tion). The  defendant  pleaded  fit7  debet.  At  the  trial,  the 
bonds  containing  the  submission  to  arbitration,  as  well  u 
the  award  itself,  were  produced  in  evidence,  and  the  Juiy 
found  a  general  verdict  for  the  pkintiff.  The  defendbnt 
has  since  obtained  leave  that  thb  verdict  might  be  set 
a^ide,  and  a  nonsuit  entered,  or  that  the  judgment  might 
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be  Hfrested.  The  ground  on  which  the  nonsoit  was 
moved  for  was^  that  there  was  a  variance  between  the  bond 
as  produced  at  the  trial,  and  that  set  forth  in  the  declara- 
tion ;  and  the  motion  m  arrest  of  juc^ment  was  founded' 
on  the  objection,  that  no  contnct  eiisted  between  tbe 
plaintiff  and  defendant,  so  as  to  enable  the  one  to  main- 
tain an  action  against  the  other  individually.  The  first 
p<Hnt  as  to  the  variance  Is  a  mere  tedmical  olgection; 
if  the  bond  be  not  truly  stated  in  the  declaration,  the  de- 
fendant is  entitled  to  the  benefit  he  seeks  to  derive  finem 
it:  but  I  shall  confine  myself  to  that  part  of  the  motion 
which  goes  in  arrest  of  judgment.  The  question  on  wbidi 
is,  whether  any  cause  of  action  exists  between  the  plain- 
tiff and  defendant,  or  whether  any  contract  between  them 
is  disclosed,  or  appears  on  the  record,  to  entitle  the 
former  to  recover,  ,and  I  am  of  ofunion  there  does  not. 
There  are  authorities  to  shew,  that  where  an  award  for 
tbe  payment  of  money  is  made  under  bonds  of  submis- 
sion, the  party  to  whom  the  money  is  to  be  paid,  may 
either  bring  an  action  upon  the  bond  for  not  performing 
the  award,  or  have  an  action  of  debt  for  the  money,  and 
declare  upon  the  award  itself.  Anonymous  (a)»  Jenkm^ 
son  v.  AlUion  (b),  Dilley  v.  Pol/nil  (c).  I  cannot  disco- 
ver  the  principle  on  which  those  cases  were  decided. 
1¥here  an  award  is  concluded,  the  parties  referring  must 
be  considered  as  bound  to  perform  the  directions  of  the 
arbitrator.  Before  the  statute  8  &9  fVilL  3.  c.  11,  judg- 
ment was  signed  for  the  penalty,  but  such  judgment  can 
now  only  stand  as  a  security  for  the  damages  sustained,  and 
for  which  alone  an  execution  cau  issue.  Hiat  statute  is 
highly  remedial,  as  defendants  may  thereby  be  relieved 
against  an  unconscientious  demand  of  the  whole  penalty. 


WiNTElt 

Whitr 


(o)  Freem.  Rep.  410. (6)  Id.  415.-.(c)  2  Stra.  933, 
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U10.         ia  cases  whsre  trifling  dmtges  osly  hsve  accro^.    Hera 
-Wtw^^       ^  '^  case  where  it  has  been  held,  chat  an  action  will  lie  on 
«w  ao  awaid  different  from  diat  on  which  the  submisiion  ie 

^'''■'^  fcnnded,  at  where  the  sohmission  ■  by  bond,  if  an  aclioffi 
af  debt  is  Bnibtainable  on  die  awards  so  tnch  action  can 
be  brouf^t  on  the  bond  of  eabninion  on  which  such  award 
ia  founded ;  as  in  d»<ase  of  Freeffmn,  which  was  an  acoon 
of  debt  on  a  bend  In  perform  an  awards  and  the  {rfaintiff 
havjng  ill  aHigned  a  breach  in  his  replioatien,  mofed  to 
discontinne^  the  Coort  rtftwed  it,  as  the  award  was  for 
the  fnynient  of  mmnj,  and  thegr  said  the  plaintiff  mi^ 
have  his  actien  of  debt  on  the  award.  So  in  JenktMm 
«•  jtltison,  which  was  n  similar  action,  die  replication  was 
beM  illy  as  it  did  not  a? er  that  the  award  was  ready  to  be 
delivered  to  the  parties,  according  to  the  terms  of  the 
stthmission,  and  the  plaintiff  prayed  leave  to  discondnne; 
bnl  Mr*  Justice  TtnMtkn  said,  he  had  known  it  denied 
where  the  award  was  for  the  payment  of  money  only,  for 
that  there  the  party  might  have  an  action  of  debt  upon 
the  award*  ^n  award,  in  its  nature,  is  die  determmation  of 
a  third  person,  who  is  to  judge  of  disputes  existing  between 
two  others  or  more,  who  submit  to  the  judgment  of  such 
third  penon  giving  him  power  to  decide,  and  the  duly  in- 
cnmbenton  the  parties  to  obey  his  decision,  arises  from  die 
contract  of  submission ;  if  therefore  an  acUon  be  broi^ht 
on  the  award,  it  is  necessary  to  look  to  the  contract  of  sub- 
misswn  on  which  such  award  is  founded,  and  not  to  the 
^  award  alone.    The  submission  is  the  basis  of  the  action, 

and  must  be  examined  for  the  purpose  of  seung  by  and 
with  whom  the  contract  is  made,  as  well  as  i^at  the  con- 
tract itself  really  is.  Here  the  only  submission  was  by  two 
bauds,  by  the  one  of  which  the  plaintiff,  defendant,  and 
one  Munttm,  became  jointly  and  severaDy  bound  to  three 
other  persons,  and  by  the  other,  those  three  persons  be- 
r  jointly  and  severally  boiind  to  die  phindff,  defendant, 
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and  Muttian.  It  seenu.  to  me  therefore^  qnilt  clears  thai 
aa  action  oo  either  of  those  bonds  cannot  be  maJntained  by 
the  plaintiff  against  tbe  defendant  alone :  it  is  uaaecessary 
to  consider  whether  the  action  nqght  be  mainfainahle  if 
difiereatly  brougbt|  bat  here  the  plaintiff  and  defendant 
are  either  joint  and  several  oUigeea  or  obligors ;  unksa 
therefore  a  difierent  cootiact  can  be  inferred  firom  Uie 
conditions  from  that  which  is  expreseed  in  die  obUgntoif 
part  of  the  bonds,  it  cannot  be  said  the  pluntiff  and  do* 
feadant  a^e  cantractiog  parties  widi  each  other.  IVe 
conditions  cannot  introduce  any  new  and  diffinrent  contmot, 
far  they  are  not  iadepeadent  of  a  contract^  bat  mevelgr 
operate  as  a  defeazaace  to  destroy  the  obligatory  parti  of - 
the  bonds,  and  not  to  create  a  new  duty.  The  terms  of 
the  conditions  are  not  evidence  of  a  contract,  but  amount 
only  to  a  defeasance,  namely,  that  in  case  of  the  perform- 
ance of  certain  events  therein  named,  the  bonds  should 
be  void,  otherwise  that  thqf  should  remain  in  full  foree* 
Ithas  never  been  heM,  that  the  condition  femishes  evideaca 
of  any  other  contract  than  that  contained  in  the  oUigatory 
part  <rf  the  bond  itsdf.  In  bonds  of  refere«oe,  it  is 
generally  superadded,  that  the  submiaaion  may  be  made  a 
rule  of  Court.  In  construing  submisnons,  they  must  re- 
ceive a  huge  consiruCtioa.  in  Atk&kUme  v.  Jlboae  (a), 
it  was  detennioed,  that  a  eubsMSsioa  of  all  mattem  in 
diffapence,  imports  aU  asaHers  which  either  party  had 
jmntly  or  severally  againsteach  other;  and  it  appeam  by 
the  maqpnal  note  to  the  case  of  Carter  v.  CmUT(b)^  lliat 
if  jf.  and  &  on  one  part,  and  C.  on  the  other,  submit  to 
arbitration,  tbe  arbitmCor  mnug  mako  an  award,  aot  only 
of  matters  in  diflbreace  between  A^  and  B,  jointly,  or  A. 
aadB.sepaMiely,aBdC^butalsoof  matters  between  if  « 
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iind  B. ;  but  that  note  is  not  warranted  b;  die  case  itseGT, 
for  there  the  submission  was  between  two  executors  of  tfic 
one  part,  and  the  testator's  widow  of  the  odier.  But  Ae 
only  caM  which  bears  a  near  resemblance  to  the  present, 
is  m  Brookes  Jbridgement(a),  where,  after  citii^  die  Year 
Book  (b),  in  which  it  was  heM  by  three  JnsUces,  in  the 
Exchequer  Chamber,  that  if  J.  N.  and  three  othen,  put 
in  award  of  fV.  P.  all  actions  and  demands  between  them, 
die  arbitrator  has  authority  to  msike  award  of  all  jobt 
matters  between  them,  and  all  several  matters  also.  His 
is  similar  to  the  case  of  Aihelsione  v.  Moone,  but  Brooke, 
in  his  Abridgement,  adds,  **  But  it  seems  clear,  diat  the 
arbitrator  had  not  authority  to  determine  or  arbitrate  mat- 
ters between  the  three,  for  they  make  one  party  against 
the  fourth,  but  he  may  determine  between  any  of  the 
three  and  the.  fourth.''  This  appears  to  me  to  be  founded 
in  reason  and  principle,  as  otherwise  a  different  effect 
might  be  giten  to  the  submission.  Here,  the  only  submis* 
sion  was  by  mutual  bonds  between  two  parties,  consist- 
ing of  three  each.  They  only  can  sue  or  be  sued  on  the 
award  coigointly,  and  I  therefore  think  that  the  juc^ent 
ought  to  be  arrested. 


Mr.  Justice  Bvrrovoh. — It  is  unnecessary  to  con« 
rider  the  point  which  has  been  raised  with  respect  to  the 
variance,  and  the  only  remaining  question  goes  in  arrest 
of  judgment,  and  in  ftct  is,  whether  the  arbitrators  htfe 
righdy  decided  the  matters  submitted  to  them,  and  if  so, 
whether  the  present  action,  which  is  founded  on  their 
award,  be  maintainable  or  not.  The  objection  raised  hj 
the  defendant  is,  that  the  plaintiff  cannot  recover  against 
him,  as  they  are  both  joint  obligors  in  one  of  the  bonds,  sod 


(a)  Tit  Arbttrement,  pL  44. (h)  2  Rich.  3. 18  (S). 


IN  THB  nPTT-lflKTJI  VmiR  Off  GEO.  III. 


te4 


joint  olilig«e0  in  the  otber.    It  km  been  conlindfid,  that 

the  matter  m  wliicU  tbs  arbitraton  have  decided^  as  be* 

Iweeu  die  plaintiff  and  ckfaodan^  vas  mi  reforrad  I0 

them.    In  tlia  [fint  pbca  U  U  Mce38ary  to  conaider,  wb* 

are  tba  parUea  to  the  stthoMsskai  ?    They  aoaaiat  of  the 

l^lajntiff,  defendant,  and  four  otbem.    And  seeondfy^wlml 

ia  (ha  foioa  of  the  aidmiMaion  ?    It  is  h/f.  t wjo  several  bonds, 

k  the  one  of  wbkh  the  pbmtiff,  defendant,  mad  AEunloii, 

became  jeiirtly  aaid  smmraUt/  bound  to  HoUams^  KnoH, 

and  PcdutQfi,  in  the  penal  sum  of  £000/.,  and  ott  tbe 

fArt  of  ihe  three  Uittev,  they  by  the  othea  bond  becanie 

jointly  and  severally  bound  to  tbe  pbiotiff,  dBfendsm^  and 

MuHtomp  in  the  like  sudi.    Sy  those  bonds  therefore,  aU 

aix  of  the  psrtiea  be<Sune  joinlly  and  severatty  housKdl 

TUrdly,  the  nuitlera  submitted  to  tbe  aebitvatosaare  to  be 

found  in  Uie  reciialB  and  condiuona  of  tbe  bonda.    Th« 

recitals  ase,  thnt  these  atx  persons  were  acNue  tiflie  ego 

concerned  together  in  trade  and  dealisfp  as  ship  ovmers 

and  coal  mercbants,.  and  that  divers  differonois  and  dia^ 

putes  hsving  arisen,  and  being  then  depending  helween 

then  with  respect  to  such  trade  and  the  account^  relative 

thereto,  it  had  been  agraed  by  and  between  theasall, 

that  all  acconnts  relative  to  the  said  trade^  and  all  dift^«» 

ences  and  diapntei  between  the  said  parties^  widi  r^p^cl 

to  the  same,  sboidd  be  referred  to  two  a/bitrators  ib^^eia 

named  and  appointed  on  the  several  part  $nd  behaUi  a^ 

well  of  Hollamif  KfuUif  and  PohUoH,  as  of  the  plaiittifii 

defendant,  and  Munton^  to  arbitrate  and  determine  of  aud 

concerning  all  such  accounts,  and  aU  clainii^  dtfe^eocef, 

and  disputes,  witti  respect  thereto.     By  those  recitals, 

not  only  all  the  accounts  of  tlie  six  partners  relative  to 

their  trade,  but  ail  disputes  between  them  with  respect 

thereof  were  mutually  referred.    The  conditioni  of  theif 

bonds  ace  united  with,  and  adopt  the  recilaU*    The  coii* 

ditions  are,  that  if,'$a>vell  tlie  plaintiff,  defendaui*  and 
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Munfm,  as  HoUams^  Knali,  and  Potntortf  and  each  of 
tbeniy  their  and  each  of  their  heirs,  &c.  and  enrj  of 
them  do,  on  his  and  their  respective  parts,  obey  and 
keep   the   award   to    be  made    by  the   aibitratoni   of 
and   concermng  the   said    trade  and  dealings,  and  all 
accounts,  differences,  and  disputes  relative  thereto^  and 
of  all  actions,  &c.    then   or   at   anj  time   theretofore 
had  or  depending  by  or  between  the  said  parties  or  amf 
ofthem^  with  respect  to  all  or  any  of  the  matters  there- 
inbefore agreed  to  be  referred,  then  the  obUgations  were 
to  be  void.    These  two  bonds,  with  their  conditions,  form 
in  effect  only  one  agreement  of  submission.    To  avoid 
expence,  the  reference  was  effectuated  by  two  bonds  oolj, 
instead  of  six.     Each  of  the  bonds  were  joint  and  several, 
and  properly  so,  because  the  matters  referred  were  joint 
and  several.    The  trade  and  dealings  between  the  parties 
were  joint,  but  when  their  accounts  were  to  be  wound  up 
by  the  arbitrators,  they  became  joint  and  several.  Each  of 
the  parties  had  a  several  interest  in  the  subject*matter  of 
the  reference ;  and  it  further  appears  on  the  face  of  the  de« 
claration,  that  each  of  them  had  agreed  to  such  reference. 
From  the  nature  of  a  partnership,  the  accounts  most  be 
between  all  the  partners,  and  every  of  them,  and  there- 
fore thesf  MX  parties  agreed  that  the  matters  to  be  decided, 
were  accounts  and  disputes  between  them  or  any  of  them. 
Fourthly^  it  is  to  be  considered  whether  the  award  made 
bj  the  arbitrators  was  authorised  by  those  bonds  i    Tbej 
have  awarded  that  the  defendant,  one  of  the  obligors  in 
one  of  the  bonds,  shall  pay  to  the  plaintiff,   who  is  a 
co-obligor  in  the  same  bond,  a  certain  sum  of  monej, 
which  they  found  to  be  due  from  the  defendant  to  die 
plaintiff,   on  account   of  their  partnership  dealings,  in- 
cluding therein  one-sixth    part  of  the  expcnces  of  die 
reference  and  award.     Each  of  the  parties  to  the  bonds 
had  agreed  to  refer  all  the  partuenship  accounts  to  the 
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determinatioQ  of  the  arbitrators.  Tliey  could  not  have 
made  their  aw^rd,  without  having  taken  into  their  consider- 
ation the  account  of  each>of  the  partners,  as  well  as  the 
interest  of  each  and  every  of  them  therein.  If,  on  the 
whole  account,  there  had  been  ^600  to  be  divided  between 
aU  six,  and  the  three  obligees  in  the  bond  in  which  the 
plainliflf  was  one  of  the  obligors,  had  received  i^  100  each, 
and  MwUon,  the  third  co-obligor,  had  also  received  «f  100, 
the  defendant  «£200,  and  the  plaintiff  nothing,  can  any 
rule  of  law,  or  in  equity,  prevent  the  arbitrators  from 
awarding  that  the  defendant,  having  received  .££00,  should 
pay  the  plaintiff  one  moiety :  when  the  former  had  received 
«£100  more  than  bis  share,  and  the  plaintiff,  who  was 
equally  entitled  to  his  share  of  .flOO,  had  received  no- 
thing ?  For  these  reasons,  I  think  the  award  was  well 
made.  The  case  of  Carter  v.  Carter  (a),  is  extremely 
applicable  to  this  case,  although  my  Brother  Richardson 
has  drawn  a  distinction  between  them.  [Here  the  learned 
Judge  read  the  whole  of  that  case.]  Tliere,  two  execu- 
tors of  a  testator  of  the  one  part,  and  his  widow  of  the 
other,  submitted  themselves  to  an  award,  and  entered  into 
a  recognizance  for  its  performance  $  the  arbitrator,  after 
reciting  that  the  testator  had  acknowledged  a  judgment  to 
one  of  the  executors,  and  that  the  widow  (the  terre-tenant) 
was,  by  reason  thereof,  disturbed  in  her  jointure,  awarded 
that  the  said  executor  should  acknowledge  satisfaction 
upon  the  judgment ;  but  there,  the  executor  who  made 
the  submission,  had  the  whole  power  of  the  judgment  in 
him,  and  though  the  widow  was  only  disturbed  in  her  pos- 
session, yet  the  parties  to  the  judgment  were  herself  and  the 
two  executors ;  the  reference  there  was  joint,  whilst  in 
this  case  it  is  joint  and  several.  Hiere  too,  the  objection 
was,  that  the  reference  being  between  two  persons  jointly 
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of  the  one  part,  and  one  of  tb«  odier,  die  arbitrator  had 
no  authority  to  award  on  the  matter  which  immeciiately 
was  between  these  two,  but  because  die  person  on  the 
other  part  was  disturbed  by  it,  and  they  were  all  pardest, 
the  award  was  held  good :  Here,  all  Ax  are  severally  parties 
to  the  reference,  and  are  severally  interested  in  the  sabject- 
matter  of  it ;  they  all  severally  agreed  to  abide  the  award 
of  the  arbitrators^  who  iVere  authorised  to  setde  all  die 
accounts  and  differences  relating  to  die^Nnrtnersfaip  between 
them,  or  any  of  them.  If  the  award  be  well  made, 
what  objection  can  there  be  to  the  present  action,  which 
is  of  debt  on  the  award,  for  a  specific  sum  awarded  to  be 
pud  by  the  defendant  to  the  plaintiff?  The  action  b  not 
(bunded  on  a  contract,  for  the  sum.  When  it  has  beed 
awarded,  becomes  in  the  nature  of  a  judgment  or  decree, 
and  has  therefore  nothing  to  do  with  a  promise  on  whidk 
die  action  on  contract  is  founded.  Debt  lies  on  the  a#ard, 
because  the  subject-matter  of  reference  by  the  award,  transit 
in  rem  judicatam  \  the  award  therefore  creates  the  duty, 
and  the  parties  are  not  driven  to  an  action  on  the  bonds,  m»- 
der  which  the  arbitrators  were  empowered  to  act  Itn  not 
essential  to  an  action  on  an  award,  where  the  submtssioA  is 
by  bond,  that  the  plaintiff  should  be  enabled  to  recover  the 
same  sum  by  an  action  on  the  bond,  for  hett  the  bonds 
and  tlieir  conditions  are  only  to  be  looked  to,  in  order  to 
see  whedier  the  matter  awarded  be  autfiori^ed  by  an  agree- 
ment to  submit.  It  does  not  appear  to  be  necessary  that 
all  the  parties  on  either  of  diose  bonds,  should  be  jomed  if 
an  action  were  brought  on  the  award  atone,  (or  the  only 
thing  necessary  to  be  stated  in  the  declaration  is,  whedier 
the  matters  awarded  be  within  die  terms  of  the  submission, 
and  I  think  it  is  quite  clear  that  in  this  case  the  sum 
awarded  is  authorised  by  the  bonds  containing  the  terms 
to  submit.  Each  of  the  six  has  agreed  to  a  reference  of 
ide  accounts  relative  to  the  partnership,  and  bv  the  con- 
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ditions  of  the  two  honda,  each  and  ever;  of  them  are  to 
jmrfonn  the  award  generally,  respectinj;  their  trade,  and  ac- 
counts, and  all  differences,  and  disputes  relative  thereto,  b^ 
tween  the  said  parties,  or  any  of  them ;  and  in  strictness,  if 
it  were  necessary  so  to  contend,  which  I  thbk  it  is  not,  .1 
jCQoceive  that  an  action  might  be  brought  on  the  bond,  fa 
nrhich  the  plaintiff  is  obl^;or,  by  the  obligees  in  that  bond, 
against  the  defendant  for  not  paying  the  money  awarded^ 
as  the  three  obligees  might  be  considered  as  trustees, 
and  might  have  sustained  their  action,  because  one  of  the 
obljgprs  would  not  pay  a  sum  awarded  to  be  paid  to^ne 
of  bis  co-obligors.  Ah  therefore,  by  the  conditions  of 
the  bonds,  eaeh  of  the  parties  are  bouQd  to  obey  the 
^wa|xl,  and  as  the  award  itself  is  well  made,  I  am  of  opi^ 
nion  that  the  present  action  is  maintainable,  and  that  the 
rale  for  arresting  the  judgment  must  be  discharged. 


18ip. 


WxNTa^ 

V. 
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•Mr.  Justice  Park. — It  has  been  truly  observed,  that  it 
is  painful  for  the  Court  to  give  judgment  upon  strict  legal 
and  technical  objections,  against  the  real  justice  of  the 
<ase,  but  it  must  be  highly  satisfactory  when  they  can  give 
effect,  in  conformity  to  what  justice  requires,  so  as  to 
.violate  no  rule  of  law.  This  case  has  been  moved  on  two 
grounds/  first,,  that  a  nonsuit  might  be  entered ;  and  se- 
condly, in  arrest  of  judgment.  As  to  the  first,  the  objec- 
tion is  founded  upon  the  ground  of  a  variance  between  the 
bond  proved  at  the  trial,  and  that  stated  on  the  face  of  the 
dec^laration ;  for  it  is  said,  that  on  the  face  of  the  de- 
claration, in  reciting  the  condition,  it  is  stated  as  if  divers 
differences  and  disputes  had  existed  between  all  the  six 
partners,  whereas,  in  the  condition  of  the  bond  itself,  it 
is  stated  as  if  the  disputes  had  arisen  between  the  three 
obligors  in  the  one  bond,  and  the  three  obligees  iu  the 
other,  and  n6t  between  the  six ;  but  it  must  be  observed 
that  the  present  action  is  not  brought  on  the  bond,   the 
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Slating  it,  therefore,  is  merely  matter  of  inducement, 
which  b  only  necessary  for  the  purpose  of  shewing  that  the 
arbitrators  had  jurisdiction;  it  seems  to  me  that  in  this 
case  it  is  stated  with  sufficient  precision,  for  it  is  true  that 
all  six  agreed  to  refer,  and  although  three  were  boiuxd  to 
three,  and  were  therefore  obliged  to  be  described  in  die 
bond  as  the  above  bounden  and  the  above  namedf  yet, 
as  the  whole  six  agreed  that  all  the  accounto  and  differences 
between  them  or  any  of  them  should  be  referred,  it  ap- 
pears to  me  to  be  unnecessary  to  shew  how  the  parties 
were  bound  to  each  other ;  that  this  tliercfore  is  no  va- 
riance, and  that  on  this  ground  alone,  the  rule,  as  to  the 
first  point,  must  be  discharged :— The  main  question  is  on 
the  arrest  of  judgment,  because  it  has  been  said  that  the 
award  is  not  justified  by  the  submission.  I  admit  that  an 
action  could  not  have  been  brought  on  the  bond  by  the 
present  plaintiff  against  the  defendant,  because  both  are 
obftgors,  and  one  obligor  cannot  sue  another ;  but  this  is 
an  action  on  the  award,  which  I  also  admit  must  be  justi- 
fied  by  the  submission,  and  which,  in  this  case,  I  think  it 
is.  The  arbitrators  have  taken  the  partnership  account  into 
their  consideration,  in  the  course  of  which,  they  have 
found  that  the  defendant  owed  the  plaintiff  a  certain  sum  of 
money,  and  that  the  plaintiff  owed  the  defendant  another 
sum,  the  one  of  which  they  deducted  from  the  other,  and 
accordingly  awarded  the  balance  to  the  plaintiff,  to  whom 
the  larger  sum  was  due.  This  appears  to  me  to  be  most 
equitable  and  just ;  it  is  difficult  to  point  out  any  other 
mode  by  which  a  partnerhliip  account  could  be  taken  into 
consideration ;  such  account  generally  consists  either  of  mo- 
nies due  from  or  to  tlie  partnership  to  and  by  the  world  at 
large,  or  of  sums  of  money  advanced  and  received,  more 
than  each  individual  share  among  the  partners  themselves. 
Here,  the  declaration,  and  the  conditions  of  the  bond  as 
recittd  in  it,  clearly  shew  the  intent  of  the  parties  as  to 
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^bat  was  to  be  tcansfamdl.  It  is  recited  in  the  Aedara* 
tioni — ^^That  whereas  the  six  parlies  had  been  concerned 
together  in  trade,  as  ship-owners  and  coal  nierchaota,  and 
that  divers  differences  and  disputes  had  arisdn,  and  were 
then  depending  between  them  with  respect  to  such  trade 
and  dealiugSy  and  the  accounts  rehiting  thereto ;  and  tha^ 
thereupon,  and  whilst  such  diffisrences  and  disputes  were 
depending,  tliej  entered  into  bonds,  the  pluntiff,  defend- 
ant, and  Munion,  Co  HoUann^  Knoii,  and  PoiMon^  bind- 
ing themselves  jointly  and  seyerally,  to  abide  the  award, 
and  the  three  latter,  by  another  bond  of  the  same  date^ 
being  jointly  and  severally  bound  to  the  tliree  former,  for 
the  perfiMinaaoe  of  theaaaM."  The  condition  of  the  bond 
00  wUck  the  pieaent  action  ia  brought  is  dien  racatad, 
t!y,   ''  That    those  sa    jteiaons  had  been,   some 


lime. ago,  concerned  togather  in  trade,  as  shipownen, 
and  that  divers  differences  and  disputes  had  arisen  and 
were  then  depending  between  the  six  with  respect  to  such 
trade  and  the  accounts  relative  thereto;  and  further  re- 
citing that  it  had  been  agreed  between  all  die  six,  that  all 
accounts  relative  to  the  said  trade,  and  all  differences  and 
disputes  between  the  parties  with  respect  to  the  same, 
should  be  referred;"  then  the  bond  is  farther  conditioned 
to  obey  the  award  to  be  made  by  the  arbitrators  of 
.and  concerning  the  said  trade  and  dealings,  and  all  ac* 
jcouats,  differences,  and  disputes  relative  thereto,  and  of 
and  concerning  all  actions,  &c.  then  depending  by  or 
between  the  said  parties  or  at^  of  them.  It  therefore 
appears  to  me  that  no  worxls  can  be  conceived  stronger 
than  those,  to  shew  the  clear  intent  of  the  parties  to  be  to 
refer  every  thing  rehtive  to  their  former  trade.  But  it  has 
been  contended  for  the  defendant,  that  when  he  used  the 
term  "  all  accounts"  he  only  meant  some  accounts,  and 
not. all,-  those  however,  could  not  be  prospective,  but 
must  have  relation  to  time  past,  for  the  conditions  in 
both  the  bonds  expressly  speak  of  time  past  only^t  as  it  u 
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•Boliood  that  Ihe  )parliee  Ittd  bcemm^pntoersUpy  wi  #Mt 
diflorencvs  htd  miien  wkh  Mipeet  te  dnir  fleeooali.    ^It 
'bat  been  abo«iid  that  it  "WBsoiiiyiiKttaded  ike  mAhntton 
ahould  lak«  the  joiat  adoomlt  ivith  all'the  ^mnM,  Mum^ 
-Ihat  is  DO  where  dtttioody  raferred,  and  the  accounli  aAurii 
^niigbt  atibiist  batween  the  ikne  on  the  one  aide,  and  the 
difae  on  the  other;  buthow  cOaU  thei«  be  a  joint  acoonit 
betareen  these  two  patties  only?  To  this,  no  aatafiwtory 
aoBWer  4aan  be  -givai.   /If  thb  reforsnce  wiss  oidy  to  take 
'the  accounts  between   the  three  and  the  three,   whan 
there  can  be  no  such  accounts,  and  if  the  pubhc-acconnts 
of  the  partners,  with  their  customer!,  ddbtorsi  or  crediilass, 
are  not  in  question,  die  whole  efthb' proceeding  ts-nn- 
gatoijft  and'void,  but  it  k  necessary  for  the'Courtto'see  if 
they  cannot  disooi«r  «  sensible  meaning  for  the  .parties, 
consistently  with  the  langiJafge  need,  nod  not  contnteoiag 
any  rule  of  iaw.   In  all  cases  4>f  arbitratien,  the  intend- 
ment is  to  pnt  an  end  to  all  dis'putes  and  -controvefsies 
-that  may  be  in  existence  between  the  parties,  and  cfaerefave 
there  is  to  be  a  reasonable  ^ennetnsction.    lilefe,  the  only 
*  controversies  must  have  been  the  accounts  rchn've  to  the 
tmde  and  deaUngstitetfrxe,  which  alone  wese  referredto 
the  nirhitrators.    Nothing  is  mwe  common  than  ihat^me 
partnenlraws  out  a  larger  sum  for  his  iamily  than  another; 
accounts  of  this  description  must  have  been  die  4ibjeclof 
the  present  reference.  How,  tiiertfore,  coukl  it  beiniendBd 
to  confine  such  accotaitsto  between  three  and  three,  arhen 
thetwords' are  '^between  the  said  partoesoratrjfoflton,*' 
which  iiiust  be  taken  to  wean  the  parties  or  any  of  them 
individually ;  if  it  bad  been  ^ntende^  eriy  coiiinnctiveiy,  it 
must  have  been  diflferently  expressed.     Noauthoiitica  on 
this  point  have  been  •  referred  to  at  the  bar,  and  there:  is 
certainly  a  great  paucity  of  opinions  on-  it.    .Indeed  there 
is  no  precise  authority,  because,  before   this  case,:pfo- 
baUy  there  nevter  was  so  bungling  a  pieceof  madnaery 
iotroduGcd  with  a  view  to  -settle  differences  between  the 
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parties  for  I  •cannot  aappase  tbnt  aojr  prefe8siolnd.i 
mcdiMed  the  great  evil  that  tUsattonpt  toafroatihe 
j«(%ittenti8  ealcaklod  to  prackicei  and  more  capeciaUy  ao, 
if  tin  attorney  spfijing  for  diis  rale  paepared  tlw  inatm- 
nenlB  hiniself.  Bat  the  Teaearchaa  of  the  Court  have 
profed,  that  althoogh  autfaoritiea  are  ■  wanting  as  to*  tlie  mode, 
that  atill  they  are  not  entirelj  ao  as  to  the  piMcipleby 
isrhieh  this  case  nmst  be  governed,  and  altfaoag^  those  are 
not  ad  idem  in  oircnmatances,  jet  they  ase  applicable  to 
ahew  that  the  Court  may  leanto  thejastioe  of  thia  paiticnfan' 
caae.  In  BtUler  v.  Wigge(a)j'ikm  princi|de  it  well  ex- 
preased :  That  was  an  aetion  of  debt  onan  arbitration^boitd, 
and  the  Court  held  the  condition  to  be  good,,  although  it 
warnot  aoproperly  expressed  as  it  ahoald  have  been,  and 
they  said  **  any  words  by  whidi  the  intention  oftbepmrHes 
could  appear  were  sufficient  to  makea  condition  of  an  ob- 
ligation/' IBie  cottstructifm  now  contended  for  by  the 
plaintiff  does  -not  appear  to  me  to  be -at  all  stronger  than 
that  which  has  been  put  in  the  following  eases*  The 
oldest  is  to  be  found  4n  the  Ycar-Books  (6),  and  is  as 
'follows !— "  It  was  assented,  by  Hmeey,  Fmrfaxy  and 
*  Catesby,  Justices,  in  the  Exchequer  Chamber  (c),  that 
'if  three  and  one,  submit  themselves  to  tlie  award  of 
one,  of  *aH  debts  and  demands  between  Ihem,  who  hMi 
power  by  thu  to  make  an  award  of  all  matters  which  all 
the' three  h^vei^inst  the  fourth,  or  any- matter  which  any 
one  of  the  three  halh  against  the  fourth,  orany  matter 
wfaidi  any  of  "the  three  bath  against  •  the  other,  if  he 
award  that  one  of  the  three  shall  give  something  to  the 
fourth,  and  that  the  other  two*shall  be  quit;  and  Huheve  he 
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(a)  1  Wm.  Saunder$i  66. (b)  2  Rich,  3. 16.  fol.B. 

(c)  Hy  an  error  in  the  first  litic,  the  figures,  as  printed, 
appear  to  he'd!,  but  evidently  they  were  intended  to  hare 
'been3'&*l. 
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finds  that  the  fourth  oires  to  one  of  the  three  90$.  vtiidi 
he  awards  to  be  paid  to  hiniy  and  that  he  owes  notfaiag  to 
the  other  two,  and  doth  therefore  award  tliat  he  shall  be 
^uit  agarost  thenii  this  is  a  good  award/'     Mr.  Jostice 
Houghton,  in  the  case  of  Berry  v.  Perry  (a),  quotes  this 
ease  in  the  above  terms,  and  says  it  is  good,  and  that  '*  If 
'an  award  be  made  for  any  of  the  three,  it  is  sufficient,  for 
that  being  in  case  of  an  arbitrament  which  is  bj  iplend- 
ment  of  law  to  make  peace,  andto  put  a  ptriect  end  to 
matters  of  controvenies,  dMreibre,  in  isainteuaiice  of  such 
afwards,  a  reasonable  coostniction  b  to  be  made  of  tbeok*' 
Except    the  worda  ''or  any  matter  which  an;  of  the 
tlM^ee  hath  agamst  the  other**  which  may  admit  of  douhl, 
and  which,  if  they  were  supposed  to  go  the  length  of  this 
case,  woidd  be  a  mere  abiter  dictum.    The  principle,  and 
not  the  case  itself,  is  applicable  to  the  present.     In  Roll^s 
Abridgment  (b\  the  principle  is  said  to  be,  ''  thatif  j/« 
and  JB.  of  the  one  part,  and  C.  of  the  other  part,  submit 
themselves  to  the  award  of  /.  S.  of  all  matters  between 
tfaein,  L  S.  hatb  power  to  make  an  award  ff  any  matt^ 
bet\9reen  A.  solely  and  C.,  though  B.  have  nothing  to  do 
with  it,  for  the  submission  shall  be  taken  distributively."* 
And  it  is  then  stated  it  was  so  adjudged  on  demurrer 
between  Arnold  and  jPo/e  (c).    On  that  case,  it  may  be 
reasonably  shewn  that  the  matters  referred  were  only  those 
between  A.  and  B.  jointly  with  C,  and  not  tboae  which 
A.  had  in .  his  own  right  with  C,  and  yet  the  Court  went 
from  the  words  ujed,  and  held  it  to  be  an  authority  for  a 
distributive  award.    The  same  point  has  been  determined 
\n  Baspok^M  cazeiji^  and  has  been  since  supported  and 
put  out  of  all  doubt  by  the  case  of  Athelstone  v.  Jfoon 
and  fVilles  {e),  where,  on  a  motion  for  an  attachment  for 


(a)  3  BuUt.  65.- 
BVar.l^K.B. 


— (b)  1  RoUe,  246,  pi.  d. (c)  JftdL 

(d)  8  Rep.  96. (e>  CokuRep.  547. 
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not  perferming  ao  award  which  had  been  made  porsuaot  to 
a  rule  of  Court,  it  was  objected  that  the  award  was  Void ; 
for  the  submission  was  of  all  matters  between  the  parties 
(without  saying  between  them  or  ''  either  of  them  *^, 
so  as  the  award  be  made  of  the  premises  by  such  a  day. 
But  the  award  was  that  the  defendant  tfillei  should  pay  a 
sum  of  money  doe  by  him  to  the  plaintilF.  As,  therefore, 
the  submission  was  to  be  understood  of  joint  demands 
which  the  plaintiff  had  against  the  defendants,  this  award 
of  a  several  debt  from  one  of  them  only,  was  contended  to 
be  within  the  submission,  but  it  was  not  allowed,  for  a  sub- 
mission of  several  persons,  of  all  matters  in  difference  be- 
tween them,  imports  a  submission  of  all  matters  that  either 
had  ugtimt  the  other  jointly  or  severally,  and  it  was  diere 
said  that  it  bad  been  so  held  (a).  The  object  of  the  parties 
here  was  fully  eipressed  in  the  concfition  of  the  bonds, 
which  was  to  settle  all  the  accounts  between  the  six  per- 
sons or  amf  of  them.  To  the  above  cases  may  be  added 
that  of  Carter  v.  Carter  (A),  which  has  been  fully  gone  into 
by  my  Brother  Burroughs  and  which  goes  to  shew,  that  as 
the  object  of  an  award  is  to  make  peace,  and  to  put  an 
€nd  to  litigation,  the  submission  is  to  bear  a  reasonable 
construction.  The  case  itself  does  not  go  wholly  to  this 
point,  but  if  the  marginal  note  be  taken  into  consideration, 
namely,  that  such  an  award  as  was  there  made,  was  not 
only  to  decide  all  matters  in  difference  between  A.  and  B. 
jointly  or  separately  with  C,  but  also  all  matters  between 
A.  and  B.,  it  would  decide  the  present  question,  but  I 
doubt  whether  this  note  be  warranted  by  the  case  itself. 
However,  it  shews  the  sense,  if  this  note  were  Vernon\ 
who  was  a  very  eminent  man  at  that  time  (and  whom 
Lord  Kenyan  stated  to  be  one  of  the  ablest  men  in  the  pro- 
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(a)  See  1  lUUe,  256,  pi.  1.  and  in  Baspole's  cose,  8  Rep. 
J8. («)  1  Vern.  259. 
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Whitb. 


Mmkm^  nhbougb,  Jie obiermi,  ^his notes wKfee 
tines  lQ09e)i  jet  m$  Ut  rqpoiis  iwere  .€4i^d  bfMx.  Peere 
WiOmw  tad  Mr.  iMnoikj  ibv  wki^A  Mm  -piotoMj 
be^  Ibe  f  utbossof  the  By.Bq|innl  notes.  A»t  still  1 4lunk 
tbat  CUM  .goes  to  tbe  full  le^pgth -of  Ibis.  Oa^ieidbQley 
therefore,  coosideripg  that  the  ihi^  peisoqs  bcie  fafe 
90,«ti)yeet  of  <Uspute  xrith  the  throe,  ood  ..that  t)ie.ps^ 
jneent  to  submit  their  disputes  lodividoallyi  apd  ttvukiog 
ithat  coustruction  amy  ftirlj  be  made  from  the  condilioo 
of  the  boods  ihemselfesy  J  am  of  Ofwioo  that  the  avsid 
s^cifiiUy  pursued  the  submiswii,  and  cooseiiueotly  thst 
the  Jiwigmaiit  iathia<9we  cannot  .be  arrested. 

.iiord  Chief  JuslMei>ALi«M.— This  case  hai  been  so 
f|illy  gone  into  by  n^  turo  LearoedSrotheis  who  hate  just 
precqd^  me,  that  I  shall  content  myself  by  saying  1 
fuUy  i^pee  frith  them,  and  thati  consider  thb aabnissum 
as  a  8tt^aHS8i<wi  of  ell  matters,  in  dispttte  bat^weentbesix 
parties  individually,  as  well  as  to .  nafer  all  their  paitssr- 
sbip  accounts  to  the  arbitrators  generally;!  therefoie 
think  ^eir  award  has  been  well  made,  and  has  properly 
carsied  intoofiect  tfie  olgect  of  that  submiauon,  and  that 
the  plaintiff  therefoie.is  emided  to  judgmenU 


Ride  discharged. 
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NinU  «.Mab«ra&l.  Tq^scKt, 

Jtittie*. 
This  was  an  action  of  coveutni  Tof  quiet  edjopmetii :  The  The assfgnor  of 

declarafion  ttated,  tfiat  by  a  certain  lAd^tOre  of  the  4*  »  *^^«^>  ^^^- 
JMly,  181 7,  made  betweeh  the  defendaiit  of  t&e  oikeT  p&t,  .f^^  ^^^^  q^^. 
and  the  plaintiff  of  the  other  part,  dftei*  reciting  thdt  by  withstanding 
indenture  of  lease  bearing  dste  the  9*  of  IXecmbf^,  ^^  *^  ^bi 
1815,  and  made  between    Jdhn  Parkef'    of   Ae    olle  done,  the  lease 
part,  and  the  defendant  of  tte  other  part,  Patket,  tot  4ie  was  valid ;  and 
considerations  thercSn  mentioned,  dettiisi^  unto*  the  d^  gh^Tbelaw- 
fendant,  his  executors,  adminbtrators,  and  assigns,  alt  tRaf  fd  for  tihe  as- 
messuage,  tenement,   or  dwelling-house  anct  shopi  wilfr 'jg^®®  •*  .•^ 
the  garden  thereunto  adjoining,  sitiiatd  iii   the  parish  of  ^^  ^^^     ^ 
Enfieldf  in  tbe  county  of  Middlesex:  l*o  hold  the  same  to  quietly  to  en- 
the  defendant,  his  executors,  administrators,  and  assigns,  J^'i^IJ^i  # 
from  the  25iho{ December,  1819,  for  the  term  of  fourteen  or  intemiption 
years  thenceforth  next  following,  subject  to  the  yearly  of  the  assignor, 
payment  of  ^12  rent,   and  performance  of  covenanCs  odminLfiiators 
therein  contained  ;  and  also  reciting,  that  the  plaihdff  had  or  assigns,  or 
agreed  with  the  defendant  for  the  absohite  purchase  ot  ^J  ®^  them, 
the  said  messuage  and  premises  demised  by  (he  said  lease,  p^ygonor  per-- 
of  all   the  defendant's  estate,  term,  and  interest  therein,  tons  wkom- 

for  the  sum  of  ^20.  It  was  witnessed  that  the  defendant  ^^*  ^^"°V 
.     •       f  J        1       .       *       •       •  .    -^  •        . ,  "^K  ^^7  estate 

bargamed,  sold,  and  assigned  to  the  plaintiii  the  said  mes-  or  right  in  the 

suage  and  premises  mentioned  and  comprised  in  the  before  premises,  and 
in-part-recited  indenture  of  lease,  and  thereby  demised  or  diachi^ffed^by 
mentioned,  or  intended  so  to  be,  together  "vCith  the  said  the  assignor,, 
in-part-recited  indenture  of  lease,  and  all  benefit  and  ad-  ^**  heirs,  ex- 
vantage  thereof,  and  all  the  estate,  right,  title,  interest,  ministrators, 

from  all  former 
incumbrances  made  or  suffered  by  him,  or  by  their  o^  either  of  their 
acts  or  privity  ;  then  followed  a  covenant  for  further  assurance  by  the 
assignor,  his  executors  and  administrators,  and  all  persons  whomsoever, 
claiming  under  hiib: — Held,  that  the  general  words  in  the  covenant  for 
quiet  enjoyment,  were  restrained  by  the  restrictive  words  in  the  co- 
venants for  title  and  further  assurance,  which  preceded  and  followed  it, 
and  therefore  that  such  covenant  was  coufioed  to  the  acts  of  the  covenantor 
and  those  claiming  under  him. 


704  CASKS  IN  TRINITY  TBSM, 

1819.         tod  term  fyr  yeirs  then  jel  to  come  and  imeipired  therm, 


NiND 


Crust,   possession,,  propeity,  possilnlky,  daim,  and  de- 
p,  mand  whatsoever,  as  well  legal  as  equitable  of  him  the 

Marsh  ALU  defiradant,  of,  in,  to,  or  out  of  the  said  premises  or  aoj  part 
thereof.  To  have  and  to  hold  the  same,  unto  the  plainuff, 
for  and  during  all  the  rest,  residue,  and  remainder  of  the 
said  term  of  fourteen  years,  thereof  granted  by  the  said  in 
part  recited  indenture  of  leaa^  subject,  nevertheless,  to  the 
payment  of  the  yearly  rent,  and  to  the  performance  of  die 
covenants,  conditions,  and  agreements,  by  and  in  the  said 
in  part  recited  indenture  of  lease  reserved  and  contained. 
And  the  defendant  did,  by  the  said  indenture,  anKwgst 
other  things,  covenant  with  the  plaintiff,  '^  That  it  should 
and  might  be  lawful  to  and  for  the  plaintiff,  his  executors, 
,  administrators,  and  assigns,  from  time  to  time,  and  at  all 
times  thereafter,  peaceably  and  quietly  to  enter  into,  have, 
hold,  use,  occupy,  possess,  and  enjoy  the  said  messuage, 
\  tenement,  or  dwelling-house,  and  all  and  singular  the 
premises  therebbefore  mentioned  and  intended  to  be  • 
thereby  assigned,  with  their,  and  every  of  their  appurte- 
nances, and  to  have,  receive,  and  take  the  raits,  issues, 
and  profits  thereof,  and  of  every  part  and  parcel  thereof, 
for  and  during  all. the  rest,  residue,  and  remainder  of  the 
said  term  of  fourteen  years  by  the  said  in  part  redted  in- 
denture of  lease  granted,  and  then  to  come  and  unex* 
pired,  without  any  the  lawful  let,  suit,  trouble,  hindrance, 
interruption,  molestation,  or  denial  of  die  defendant,  his 
executors,  administrators,  or  assigns,  or  any  of  ^them,  or 
any  other  person  or  persons  whomsoever  having,  or  law- 
fully claiming,  or  who  should  or  might  at  any  time  or 
times  thereafter,  during  the  said  term,  have  or  lawful!; 
dairo  any  estate,  right,  titie,  trust,  or  interest,  either  at 
law  or  in  equity,  of,  in,  to,  or  out  of  the  said  messuage, 
tenement,  or  dwelling-house  and  premises,  or  any  part 
or  parcel  thereof,  and  that  free  and  clear,  and  freely  and 
clearly  acquilted|  exonerated,  and   discharged^   or  other* 


IN  THB.  mrr-KINTH  TSAR  OP  OBO.  IIT. 


70$ 


wise,bjllM  defimdaat^  his  heks,  cxecolonj  or 
niffiators,  Well  aud  sufficiendy  saved,  defended^  kept 
Immiless  and  indemnified,  of,  from,  and  against  all  and  all 
manner  of  former  and  other  gifts,  grants,  baigains,  sales, 
leases,  mortgages,  assignments,  rents  and  arrears  of  rent, 
statutes,  judgments,  recognisances,  titles,  charges,  and 
incumbrances  whatsoever,  made,  done,  or  committed,  or 
wittingly  or  willingly  permitted  or  suffered  by  the  defen- 
dant, or  by,  through,  or  with  his,  dieir,  or  either  of  their 
acts,  means,  defriult,  procurement,  consent,  or  privity, 
subject  only  to  the  rents,  covenants,  and  agreements  hjand 
in  the  said  thereinbefore  in  part  recited  mdenture  of  lease 
reserved  and  contained,  and  on  the  tenants,  lessees,*  or 
assignees  part  thenceforth  to  grow  due  and  to  be  per* 
formed,  fulfilled,  and  kept/' — By  virtue  of  which  indenture, 
the  plaintiff,  on  the  5di  of  July,  1817;  entered  into  the 
assigned  premises,  and  became  possessed  thereof  until  the 
eviction  and  expulsion  thereafter  mentioned; — ^The  plaintiff 
then  averred  a  performance  of  covenants  on  his  part,  and 
assigned  for  breach ;  tliat  after  the  making  of  the  said  in- 
denture, and  before  the  expiration  of  the  said  term  of  four- 
teen years  thereby  assigned  to  the  plaintiff,  to  wit,  on  the 
1st  of  Jprilf  1818|  one  Sarah  Parker,  widow,  having, 
and  lawfully  claiming  to  have,  lawful  right  and  title  to  the 
said  messuage,  tenement,  or  dwelling-house  and  premises 
by  the  said  indenture  assigned,  with  the  appurtenances,  and 
having  a  lawful  right  of  entry  into  the  same,  and  lawful 
title,  not  derived  by,  from,  under,  or  by  means  of  the  plain- 
tiff, or  any  act  done  by  the  plaintiff  or  with  his  consent, 
entered  into  and  upon  the  said  premises,  by  the  said  inden- 
ture assigned,  and  in^  and  upon  .the  possession  of  the  plain- 
tiff thereof,  and  lawfully  ejected  him  from  and  out  of  the 
possession  of  the  same  premises  with  the  sppurtenatices; 
and  badi  lawfully  kept  the  plaintiff  so  thereout  ejected  for 
a  long  time,  to  wit,  from  thence  hitherto,  contrary  to  the 
form  and  effect  of  the  indenture  and  of  the  covenant  of  the 
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D  linll  Mnlf  made  ts.  dboMid;  Ify 
iHMTeol  diepbontiff  badi  mi  ody  loil  tod  bcea  dsfirived 
c^tWtMdiUuif  JSO^for  ptkf  bjUm  to  thedefrsdant^awl 
oCtlKaw mtbaMit  of-  the  wa*  mewwige  aod  |iii  minr ■» 
MtlMdi  fim  bwn  fciretd  to  kgr  Mt  wod  empenla  bHgt 
cf  sum  money  about  repftiriDg  and  impfoving  the  aamcL— 
Tba  defandaot  ctwtA  oyer,  and  tbe  iadenlufe  betveeB  bna 
mi  tke  phintifl  was  Mt  out ;  and  knmedMtdy  precedkig  the 
abote  cofoaaot  for  qmet  enjaymeDt>  the  defendant  cove- 
nanted with  the  fkmuVfS,  «"  That  for  and  notwithatandiag 
an^  aety  deed^  natlev,  dr  thbe  whatsoeiKr  by  hnn,  the 
defendant^  at  any  time  themtofore  made,  done,  cnmmitlipd^ 
permitledy  or  enfiered,  the  said  theimnlKfore  in  part  le- 
eited  mdeoture  of  lease  was  a  good  and  subaisliaf  Jease, 
valid  in  the  law,  whereby  to  hold  ibe  said  mesaosge  and 
psemiacs  for  all  the  residue  of  the  term  thereby  granted, 
and  not  forCnled,  snnendered,  or  otherwise  determined  or 
become  void  or  voidable  ^^  then  came  the  covenant  by  die 
defendant  for  quiet  enjoyment^  introduced  by  the  words, 
"mdfarihir  thai^*  in  the  same  terms  as  waa  set  out  in  the 
deckratioD ; — ^Then  foHowed  a  covenant  for  farther  asnir^ 
ance  in  die  foUowiitg  terms  ^  And  moreovertbat  the  de- 
fendant, his  executors  and  administrators,  and  all  and 
every  other  person  or  penons  whomsoever,  having,  or  law* 
fnlly  claiming,  or  who  sbouM  or  might  at  any  time  there* 
after,  during  the  residue  of  the  said  term,  have  or  lawfiiUj 
claim  any  estate,  right,  tide,  or  iaterest,  either  at  law  or  in 
equity,  of,  in,4o,  or  out  of  the  said  mesoage,  tenement^ 
or  dwelling-house  and  premises  theeinbefore  mentioned 
and  intended  to  be  therein  assigned,  or  any  of  them,  or 
any  part  or  parcel  thereof,  by,  from,  iinde^,  or  in  tntst 
for  him  or  them,  slionU  and  would,  from  tiase  to  time,  and 
at  all  times  thereafter,  upon  die  reasonable  request  and  st 
the  proper  costs  and  charges  in  die  kw,  of  the  plaintiff,  his 
executors,  administrators,  or  assigns,  make,  do,  andese- 
cute,  ^r  cause  and  procure  to  be  made,  done,  and  eie- 
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cuted,  all  and  every  such  further  and  other  lawful  and  1819. 

treasonable  act  and  acts,  thing  and  things,  assignments  and  -fP^^ 

assurances  in  the  law  whatsoever,  for  the  further,  better,  ^^ 

more  perfect,  and  absolute  assigning  and  assuring  of  all  Marshall. 
atid  singular  the  said  messuage,  tenement,  or  dwelling- 
house  and  premises  thereinbefore  mentioned  and  intended 
to  be  tlicreby  as,signed,  with  their  and  every  of  their  ap» 
purtenances,  unto  the  plaintiff,  his  executors,  adminis^ 
trators,  and  assigns,  for  all  the  residue  and  remainder 
which  should  be  then  to  come  and  unexpired  of  the  said 
term  of  fourteen  years  therein  granted  by  the  said  there- 
inbefore in  part  recited  indenture  of  lease,  as  by  the 
plaintiflf,  hb  executors,  administrators;  or  assigns,  or  his 
or  their  counsel  or  attorney  should  be  lawfully  and  reason- 
ably devised,  advised,  or  required." — ^Thc  defendant  then 
demurred  to  the  declaration,  and  assigned  for  causes : — 
that  it  did  not  appealr  in  or  by  the  said  declaration  that  the 
said  Sarah  Parker  had,  or  lawfully  claimed  to  have,  law- 
ful right  or  title  to  the  said  messuage,  tenement,  or  dwell- 
ing-house and  premises  by  the  said  indenture  assigned, 
>vith  the  appurtenances,  ol:  had  a  lawful  right  of  entry 
into  the  sattie  l^y  means  or  in  consequence  of  any  act, 
deed,  matter,  or  thing  whatsoever  by  him  the  defendant 
at  any  time  before  the  making  of  the  said  last-mentioned 
indentutd,  made,  done,  or  committed,  or -wittingly  and 
willingly  permitted  or  suffered: — And  also  that  U  did 
not  appear  iii  or  by  the  said  last-mentioned  indenture, 
that  the  said  Sarah  Parker  had,  or  lawfully  claimed 
to  have,  lawful  right  or  title  to  the  said  messuage, 
'tenement,  or  dwelling-house  and  premises  by  the  same 
indenture  assigned,  with  the  appurtenances^,  by  means 
or  in  consequence  of  any  former  or  other  gift,  grant, 
bargain,  sale,  lease,  mortgage,  assignment,  rent,  or  ar* 
rears  of  rent,  statute,  judgment,  recognizance,  title, 
charge,  or  incumbrance  whatsoever,  made,  done,  or'com» 
VOL.   HI.  3  A 
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1810.  mttted,  or  wittingly  or  willingly  permitted  or  suffered  by 

^:^^'  the  defendant,  or  by,  or  through,  or  with  his  acts,  means, 

^^^^  dtfault,  procurement,  consent,  or  privity.     And  also  ihat 

MarIhall.  Ae  said  declaration  was  in  otlier  respects  uncertain,  in- 
sufficient, and  informal,  &c.— The  plaintiff  joined  io  de- 
murrer. 

This  case  was  argued  in  the  course  of  the  last  Term, 
and  the  question  raised  by  the  demuner  was,  whether  the 
covenant  for  quiet  enjoyment  was  a  covenant  against  all 
the  world,  or  limited  to  the  acts  of  the  defendant  and 
those  claiming  under  him. 

Mr,  Scrjt.  Lawes,  in  support  of  the  demurrer,  insisted, 
that  this  was  not  an  absolute  covenant  on  the  part  of  the 
defendant,  but  qualified  or  restrained  against  his  own  acts 
only,  and  not  against  the  acts  of  all  the  world.    It  is  ap- 
parent on  the  whole  of  the  deed  that  it  must  be  so  con- 
sidered.   The  rule  applicable  to  this  case  is  laid  down  in 
that  of  Gaiiisford  v.  Griffiths,  (a),  which  is  the  leading  deci- 
sion on  this  subject,  and  it  is  there  said,  '^  that  if  a  restric- 
tive clause  be  in  the  first  or  last  part  of  a  sentence,  or  at 
the  beginning  of  the  first,  or  at  the  end  of  the  last  sentence, 
which  in  good  sense  may  be  applied  to  one  or  the  oiher, 
there  it  sluill  extend  toi>oth  sentences,  but  that  it  is  other- 
wise if  such  sentence  be  placed  in  the  middle  of  one  or 
two,  sentences.''    Tliere,  although  the  covenants  were  not 
so  blended,  but  that  the  first  might  stand  absolute,  yet  tlie 
rule  in  that  case  is  clearly  laid  down,  and  confirmed  by  Mr. 
Justice  Heath,  in  the  case  of  Brottning  v.  Wrigjkt  {b\  «bo 
there  said,  thaf  Where  any  sentence  contains  distinct  cot»> 
nants,  and  there  are  words  of  restriction  either  i»  the  pit& 
tory  or  concluding  part,  these  words  musi  be  extended  Co 


(c)  1  Wms.  Sannd.  «0.-- {h)  %  Bat.^Pui.  27. 
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everj  part  of  the  sentence,  unless  the  inteDtion  of  the  pirtiee  1810* 
appear  to  require  a  contrary  construction/'  Here,  the  .  iJu^ 
covenant  for  quiet  enjoyment  is  one  continued  sentence,  and  «. 

must  be  taken  altogether,  and  there  are  qualifying  words  MABaKAU. 
at  the  beginning  and  end  of  it,  and  not  in  the  middle. 
And  this  is  followed  by  a  covenant  for  further  assuralicet ' 
which  is  of  the  same  qualified  nature,  namely,  that  the 
defendant  and  ail  persons  claiming  under  him,  shall  give 
further  assurance  for  the  term  assigned.  Tlie  intention  of 
the  parties  is  manifest  throughout.  The  defendant,  at  the 
commencement  of  the  covenant  for  quiet  enjoyment* 
merely  covenants  for  hb  own  acts,  and  although  the  ge- 
neral words,  that  the  plaintiff  shall  enjoy  without  the 
molestation  of  the  defendant,  or  any  other  perion  or  per* 
9on$  whatsoever,  yet  how  he  b  to  enjoy,  the  latter  part  of 
the  same  covenant  clearly  shews,  namely,  ^*  and  that  free 
and  clear  of  all  acts  done  by  the  defendant  or  tliose  claim- 
ing  under  him."  The  latter  part  of  that  covenant,  therefore, 
is  «s  equally  qualified  as  the  introductory,  and  coupled 
with  that  for  further  assurance,  confirms  the  covenant  to  the ' 
defendant  alone,  and  those  who  derive  a  title  under  him. 
In  Gahnfordv.  Griffiths,  the  Court  held  that  the  first  sen- 
tence ran  dbtinct  from,  and  contained  a  general  cove- 
nant not  restrained  by  the  latter.  Here,  the  covenants 
a^e  not  only  restrictive,  but  consistent  both  in  tlieir  begin- 
nings and  conclusions.  [Lord  Chief  Justice  DaUas.^^ 
How  do  you  dbtinguish  this  case  from  that  of  Howell  v. 
Richards  {a)  ?] 

There,  after  the  general  words  or  any  other  person 
whatsoever,  the  clause,  free  and  clear,  b  equally  as  ge« 
neral  as  the  previoua  words^  aud  there  b  no  qualifying 
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1819.  covenant  to  succeed  it,  ^th  one  exception  only,  viz.  ^  save 
and,  except  the  chief  rent ^^^  and  expressio  unius  est  exchuio 
aUerius.  Here  there  is  no  exception,  and  the  intention 
Marshall,  of  the  parties  must  be  collected  from  the  whole  of  the 
indenture  taken  coUectivelj,  and  not  from  a  single  passage 
alone.  He  also  relied  on  the  cases  of  Broughton  v.  Con- 
way  (a),  Nobk  v.  King(fi),  and  Foord  v.  Wilson  (c),  a^ 
beii^  applicable  to  the  former  part  of  his  argument. 

Mr.  Serjt.  Faughan,  cojifra.— There  can  be  no  qaesbon 
as  to  the  principle  on  which  this  case  must  be  decided, 
namely,  that  the  intention  of  the  parties  affords  the  true 
rule  of  construction,  and  that  such  intention  is  to  be  col- 
lected from  the  whole  of  the  terms  contained  in^  the  in- 
stniment  itself,  which  clearly  shew  that  the  covenant  for 
quiet  enjoyment  is  not  to  be  restrained,  but  is  in  effect  a 
general  and  unqualified  covenant  as  to  all  the  woiid.  Here 
there  are  three  covenants ;  the  first  for  title^  the  second  for 
quiet  eigoyment,  ^nd  the  third. for  further,  assurance.  In 
the  first,  the  defendant  covenants  that  the  lease  in  question 
is  a  good  subsisting  lease;  the  second  is  distinct  and 
general,  and  not  to  be  incorporated  either  with  the  one 
that  precedes,  or  the  other  that  follows  it.  No  case 
resembles  the  present,  as  here,  the  covenant  for  quiet  en- 
joyment must  be  considered  as  distinct  and  independent. 
In  Browning  v.  Wright  (ji),  the  Court  held  that  the  cove- 
nant in  question  was  to  be  taken  as  one  sentence  and  one 
covenant,  and  Mr.  Justice  Buller  there  thought  («),  that 
the  person  who  drew  that  deed,,  intended  that  the  two 
clauses  should  form  but  one  covenant,  but  that,  not  having 
strength  of  mind  sufficient  to  carry  him  tlirougb  one  con- 


(a)  Dyer,  240. (b)  1 H,  Bl  34. (c)  AfUe, 
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linued  senteDce  of  so  great  a  length,  he  stopped,  and  in-         1819. 
Produced  the  words  "and  that!*  which  created  all  the         t^TCI 

«-M«      1   •  .  WIND 

difficulty;  that  if  they  were  struck  out,  the  case  Would  be  v. 

as  clear  as  the  suo,  and  that  the  covenant  would  then  Maiwhalu 
stand  thud,  namely,  "that  the  grantor  covenanted,  that  not- 
withstanding any  act  done  hy  him,  he  was  seised  of  the 
estate,  and  had  good  titk  to  convey."  The  two  clauses, 
therefore,  were  there  synonimous,  and  formed  one  sentence 
only,  coupled  by  the  words  "  and  that,"  while  here,  there 
iar  a  distinct  covenant  against  the  acts  of  all  persons  what- 
soever. The  case  of  Foord  v.  Wilson  was  not  only  similar 
to,  but  entirely  governed  by  that  of  Browning  v.  Wright ; 
besides.  Lord  Eldon  distinguished  the  latter  case  from  that 
of  Gainsford  v.  Griffiths,  which  was  of  a  leasehold  estate, 
where  the  title  not  being  so  easily  ascertained  as  in  cases 
of  freiehold,  the  purchaser  must  require  a  greater  se- 
curity. So  Lord  EUenborough,  in  the  case  of  Howell  v. 
Richards  (a),  said  "  It  is  perfectly  consistent  with  reason 
and  good  sense,  that  a  cautious  grantor  should  stipulate,  in 
a  more  restrained  and  limited  manner,  for  the  particular 
description  of  title  which  he  purports  to  convey,  than  for 
quiet  enjoyment."  The  case  of  Gainsford  v.  Griffiths 
I eserableB  this  in  almost  every  circumstance,  for  there,  as 
bere,  the  property  was  leasehold,  there  also,  were  two  cove- 
nants, the  one  for  quiet  enjoyment,  the  other  that  the  lease 
was  a  good  and  indefeasible  lease ;  the  latter  was  general  in 
its  terms,,  and  the  covenant  for  quiet  enjoyment  there  was, 
without  any  let  or  disturbance  of  the  defendant,  but  here, 
the  words  "  or  any  other  persons  whatsoever,**  are  added ; 
these  cannot  be  expunged,  nor  can  they  be  considered  as 
surplusage  ;  it  is  unusual  to  introduce  them,  and -therefore 
if  they  are  introduced,  it  must  be  the  intention  of  the  par- 
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new.  ties  that  they  shall  become  operative,  which  if  they  do,  thtff 
can  mean  nothing  less  tlian  an  absolute  covenant ;  facie  toe^ 
a  stranger  is  the  claimant.  In  Browning  v.  JVrighi,  the 
MaWHALU  covenants  were  construed  as  one ;  here,  they  are  distinct  and 
separate;  and  the  covenant  for  quiet  enjoyment  cannot  be  re* 
strained  by  the  covenant  for  the  title.  In  Hcmeli  v. 
Richards,  the  words  introduced  in  the  covenant  for  qiuet 
enjoymenti  were  precisely  similar  te  the  present,  eicept 
''  the  saving  of  the  chief  rent,"  but  here  the  covenant  muM 
be  construed  to  extend  to  all  the  world.  The  question  in 
that  case  was,  whether  the  general  words  of  the  covenant 
for  quiet  enjoyment  were,  in  necessary  constructioo,  to  be 
restrained  by  the  language  of  the  antecedent  covenants 
for  title  and  right  to  convey,  which  were  covenants  of  a 
limited  kind,  and  which  provided  only  against  the  acta  of 
the  releasors  themselves.  And  it  was  there  held  that  the 
general  covenant  for  quiet  enjoyment  was  not  to  be  qnali* 
fied  by  the  covenant  against  the  acts  of  the  releasors. 
Here,  the  three  covenants  are  distinct ;  that  for  further  as- 
surance has  nothing  to  do  with  the  present  question,  and 
those  for  title  and  quiet  enjoyment  must  be  considered  aa 
independent  and  collateral.  If  the  parties  intended  to  ie» 
strain  the  general  covenant  for  quiet  enjoyment,  they  ought 
to  have  introduced  other  restrictive  or  qualified  covenaoti^ 
and  stipulated  more  cautiously.  The  property,  in  the  case 
of  Barton  v.  Fi^gerald  (a),  was  leasehold,  and  the 
doctrine  there  laid  down  is  also  m  favor  of  the  plaintiff. 

Mr.  Serjt.  Lawes  in  reply.---The  covenant  for  quiet 
eigoyment  here  is  most  clearly  restrained  by  the  qualifying 
words  contained  in  the  deed.     The  question  as  to  con- 
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•trpctton,  depends  on  the  intention  of  the  parties  ex-         1819. 
pressed,  not  in  this  covenant  only,  but  in  the  whole  of^ 
the.  deed.     Lord  E/don  said,  in  Drowning  v.  Wright j  that 
a  whole  series  of  covenants,  though  consisting  of  many    Marshall. 
sentences,  may  be  considered  as  one  covenant ;  if  so/  the 
covenant  for  quiet  enjoyment  here  cannot  be  general,  as  it 
is  qualified  both  in  the  former  and  latter  part  of  the  sen*^ 
tence.    Where  covenants  are  inconsistent  with  each  other^ 
they  cannot  be  considered  together.    In  Gainsford  v.  Grif- 
Jiths,  die  words  of  the  covenant  were  limitedi  and  formed 
two  distinct   sentences,    the  latter  of  which    did    not 
restrain  the  former.    Although  here,  general  words  are 
introduced  in  the  middle  of  ^he  covenant  for  quiet  en* 
joymeut,  still  they  are  followed  by  words  of  indemnity, 
and  words  of  restriction  precede  as  well  as  succeed  those 
general  ones.    It  is  true  that  the  words,  "  other  person  or 
persons  whatsoever,"  appear  to  be  general,  and  if  the 
covenant  had  stopped  there,  it  might  be  difficult  to  dis* 
tinguish  this  case  from  Gainsford  v.  Griffithty  but  it  goes 
on  to  shew  against  what  acts  the  plaintiff  shall  have  quiet 
enjoyment ;  and  all  these  are  merely  acts  of  the  covenantor 
or  those  claiming  under  him.    These  words  alone  would 
restrict  the  preceding  general  ones,  although  the  prior 
words  of  restriction  in  the  covenant  had  not  been  intro- 
duced at  all.  The  case  of  Foord  v.  Wil$on  is  applicable  to 
the  present ;  that  was  a  covenant  for  tide,  and  tliat  the 
defendant  had  done  nothing  to  encumber  the  premises  {and 
that,  notwithstanding  any  such  act,  matter,  or  thing,  that  the 
lease  was  a  good  and  valid  lease,  and  that  Wilson  bad  good 
right,  full  power,  &c.  to  convey ;  and  the  Court  held  that 
tliese  general  words  were  qualified  by  the  antecedent 
covenants,  which  were  of  a  limited  nature ;  the  breach 
there  assigned  was,  not  that  it  was  not  a  good  subsisting 
lease,  but  that  the  defendant  had  not  good  power  to  sellj 
and  the  Court  said  it  might  be  considered  as  one  covenant; 
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IB  10.  SO  Uierei  as  in  BnmnMg  v.  Wright,  the  general  coYcnaBi 

yr^        «  was  restricted  bjf  woids  io  the  begiimii^  of  the  sentence, 
^^  but  hiare  there  ar^  subsequent  as  well  as  preceding  words 

Maksuall.  to  give  the  true  constructioQ.  The  indemnity  intended 
io  be  given  by  the  defendant,  is  confined  to  acts  done  by 
himself,  and  not  to  be  co-extensive  with  the  general  cove- 
nant as  against  all  the  world.  The  case  pf  Howell  v.  JBicfc* 
ards  is  distinguishable  from  the  present,  for  although  that 
was  an  action  for  quiet  enjoyment,  and  the  covenant  wa^ 
there  held  to  be  absolute,  yet  it  was  followed  up  by  a  con- 
tinuing covenant  for  indemnify,  co-extensive  with  that  for 
quiet  enjoyment ;  although  the  words  there  were  in  great 
part  sin^ilar  to  the  present,  yet  they  cannot  be  considered 
ejusdem  generis,  for  there  was  an  exception,  and  that  too  an 
incumbrance  not  arising  from  the  act  of  the  party,  namely, 
the  saving  of  the  chief  rent  by  the  lord  of  the  fee,  which 
clearly  ^hews  that  the  indemnity,  in  other  respects  not 
included  in  tlie  exception,  was  meant  to  extend  to  acts  of 
strangers.  Here  it  is  directly  the  reverse ;  this  was  not 
intended  to  be  a  general  covenant  against  all  incumbrances, 
but  only  those  which  the  defendant  himself  had  created, 
he  therefore  only  covenanted  against  his  own  acts.  The 
covenant  for  further  assurance  is  also  confined  to  him 
ulonee  If  the  covenant  for  quiet  enjoyment  were  general, 
it  would  be  repugnant  to  the  other  parts  of  the  deed. 
Although  covenants  must  be  taken  most  strongly  against 
the  covenantor,  still,  from  the  intention  of  the  parties,  it 
could  never  be  meant  here,  that  the  defendant  intended  to 
covenant  against  all  the  world.  The  plaintiff  must  say, 
'  that  although  the  defendant  had  only  covenanted  against 
his  own  acts  for  the  vdidity  of  the  lease,  and  against  his 
own  incumbrances  only  for  indemnity,  yet  that  he  had  been 
so  inconsistent  as  to  covenant  for  quiet  enjoyment  against 
tlie  acts  and  incumbrances  of  all  mankind.  A  distinction* 
hjxi^  been  drawn  between  freehold*  and  leasebold  prop^ty,* 
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aad  it  has  been  coDtended  that  the  latter  should  be  watched  1619. 

most  strictly;  but  on  the  cpntrary)  more  indulgence  should 
be  shewn  to  leasdiold^  as  it  is  far  more  probable  that  the 
owner  of  a  fee^  knowing  die  extent  of  his  own  property,  Marshall. 
should  covenant  more  ^Molutely  than  the  assignor  of  a' 
lease  who  could  not  ascertain  the  title  of  his  lessor.  Th6 
^ase  of  Barton  v.  Fitzgerald  b  Wholly  beside  the  present 
question,  which  must  be  governed  by  the  intent  of  the 
parties.  There  it  was  clearly  intended  to  modify  the  ge* 
lieral  words  in  the  body  of  the  covenant  for  quiet  enjoy- 
ment, so  as  to  confine  it  to  the  acts  of'  the  covenantor 
sijad  those  daimmg  under  him. 

Cur.  adi^  vtift. 

The  Court  being  divided  in  opinion,  they,  on  this  day, 
delivered  their  judgments  striatim,  as  follows : — 

Mr.  Justice  Richardson.  —  This  is  an  action 
fjounded  on  a  covenant  for  quiet  enjoyment  contained  in  an 
indenture  of  assignment,  by  which  the  defendant  assigned 
adl  his  interest  in  a  lease  for  a  term  of  years,  to  the  plain- 
tiff; and  the  breach  assigned  was  an  eviction  of  the  plain- 
tiff by  a  stranger ;  to  this  declaration  the  defendant,  after 
having  craved  oyer  of  the  lease,  has  denuirred;  and  the 
question  arising  on  the  demurrer  is,  whether  the  covenant 
for  quiet  ei\joyment  be  an  absolute  or  a  qualified  covenant. 
The  principle  to  be  followed  in  the  construction  of  a 
deed,  is  the  intention  of  the  parties,  to  be  collected  from 
a  due  consideration  of  the  wholie  of  the  instrument.  This 
being  so,  I  proceed  to  apply  it  to  the  indenture  in  ques- 
tion. This  instrument  begins  with  reciting  a  lease  granted 
on  the  9ih  December^  1815,  by  one  John  Parker  to  the 
defendant,  of  a  messuage  and  premises,  to  hold  the  same 
to  the  defendant  from  the  25th  December,  ISIS,  for  the 
term  of  fourteen  years,    subject  to  the  payment  of  the. 
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7«arlj  rent  of  «£12,  paymUe  qoarterlj,  and  to  the  perfbrn- 
Aiice  of  the  covenants  tlierein  contained.  It  then  recites 
that  the  plaintiff  had  contracted  with  the  defendant  for  the 
absoliite  purcba^  of  the  said  messuage  and  premises  de- 
mised by  the  said  lease,  and  all  his  estate,  term,  and  intctest 
therein,  for  the  sum  of  ^£0;  ii^consideration  of  which 
sum,  the  defendant  bargained,  sold,  and  assigned  to  die 
plaintiff  die  said  messuage  and  premises  comprised  in  the 
said  indenture  of  lease,  and  thereby  demised,  or  mentioned, 
or  intended  so  to  be,  together  with  the  said  indenlore  of 
lease,  and  all  btenefit  and  advantage  thereof,  and  all  the 
estate,  right,  title,  interest,  term  for  years  tocome  and  unei> 
pired  therein,  trust,  possession,  property,  possibitity,claIm, 
and  demand  whatsoever,  as  well  legal  as  equitable,  of  him 
the  defendant,  of,  in,  or  to  the  said  premises :— To  have  and 
to  hold  the  said  messuage  and  premises  to  the  plaintiff,  for 
and  during  all  the  rest,  residue,  and  remainder  then  to 
come  and  unexpired  of  the  said  term  of  fourteen  yean, 
thereof  granted  by  the  said  indenture  of  lease^  sabject  lo 
the  payment  of  rent  and  performance  of  covenants.  Then 
f<^ow  die  covenants  by  the  defendant  to  the  plaioliff ;  the 
first,  for  the  validity  of  the  lease,  is  clearly  a  qoalified  co« 
venant,  being,  tliat  for  and  notwithstanding  any  act,  deed, 
matter,  or  diing  whatsoever  by  the  defendant  done,  com- 
mitted, permitted,  or  suffered,  the  said  in  part  recited  in- 
denture of  lease  was  a  good  and  subsistiog  lease,  valid  in  the 
law,  whereby  to.  hold  the.  said  messuage  and  premises  for 
the  residue  of  the  term  thereby  granted,  and  not  forfeited, 
surrendered,  or  otherwise  determined  or  become  void  or 
voidable.  Then  comes  the  covenant  for  quiet  enjoyment 
on  which  the  breach  is  assigned,  which  is  introduced  by  the 
words, "  and  further  that,"  and  runs  thus,  **  that  it  shall  be 
lawful  for  the  plaintiff,  at  all  times,  peaceably  and  quietly 
to  enter  into,  occupy,  and  enjoy  the  said  measoaga  and 
premises  for  and  during  all  the  rest,  residue,  and  remaindsr 
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^  (he  mi  term  of  fourteen  yean  by  the  said  in  part  le- 
cited  indenture  of  lease  granted  and  tben  to  come  and  ihh 
expired,  without  any  the  lawful  let,  suit,  trouble,  hindrance, 
interruption,  molestation,  or  denial  of  the  defendant,  his 
executors,  administrators,  or  asngns,  or  any  of  them,  or 
any  other  per$on  or  pertons  whatioever,  having  or  lawfully 
claiming,  or  who  should  at  any  time  thereafter,  during  the 
term,  have,  or  lawfully  claim  any  estate,  right,  titlfe,  &c.^ 
Then  follows  another  covenant  for  further  assurance,  which 
u  also  a  qualified  covenant.  It  has  been  argued  that  die 
words  in  this  covenant  for  quiet  enjoyment, ''  or  any  other 
perion  or  persons  whatsoever,^  especially  as  they  are 
superadded  to  the  express  mention  of  the  covenantor  him- 
self  by  name,  and  his  ex^cutors^  administratorSi  and 
assigns,  must  extend,  in  necessary  construction,  to  all 
mankind  havrng^  lawful  title,  however  derived.  But  it  b 
to  be  observed,  that  the  covenant  for  quiet  enjoyment  does 
not  end  here,  but  goes  on  to  particularize  the  grounds^  or 
causes  of  let  or  interruption,  from  which  the  enjoyment 
oovenanted  for,  is  to  be  free  .and  clear;  and  all  these 
causes  will  be  found  to  be  such  as  arise  from  acts  done,  or 
defaults  made  by  the  covenantor  himself;  these  are  the 
restrictions  in  that  part  of  the  covenant.  The  Court  b 
bound  to  give  effect,  if  possible,  to  every  part  of  the 
deed;  but  it  is  clear  that  the  latter  part  of  this  covendot 
will  be.  made  wholly  nugatory  and  inoperative  if  the  former 
be  construed  as  an  absolute  covenant  for  quiet  enjoyment 
against  all  mankind,  on  whatever  grounds  or  causes  they 
may  found  or  derive  a  title,  for  what  would  be  the  effect  or 
use  of  superadding  that  no  statute  or  recognixance  ac- 
knowledged, or  judgment  suffered  by  the  defendant, 
should  operate  to  the  plaintiff's  disturbance,  if  the  former 
part  of  the  covenant  stands  absolute  and  unqualified,  that 
no  lawful  claim  whatsoever  should  operate  to  his  disturb* 
ance  i    But  these  latter  words  wiN  be  operative  and  im* 
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1^19;         porUmt  if  the;  be  considered  as  specifying  the  grounds  of 
"jT^  interruption  or  disturbance  from  which  the  stipulated  tor^ 

Vm  joyment  b  to  be  free  and  clear.    It  may  be  said,  howeter, 

JIa&suall.  that  this  construction,  by  thus  giving  effect  to  the  latter 
qualifying  words^  may  fall  into  the  same  faiult  tvhich  li 
professes  to  avoid,  by  rendering  inoperative  the  absolute 
words  so  much  relied  on,  ''  or  any  person  or  persons  what* 
soever  ;*'  but  if  these  words  be  coupled  with  the  qualifymg 
>ivords  superadded,  it  seems  to  me  that  they  will  not  be 
altogether  inoperative,  and  although  they  may  be  restricted 
iu  sense,  still  that  they  do  not  lose  their  effect;  for  the 
former  part  of  the  covenant,  prior  U>  the  words  in  ques- 
tion, engages  only  that  there  shall  be  a  quiet  enjoyment,' 
without  the  let,  hindrance,  or  interruption  of  the  defen- 
dant himself^  his  executors,  administrators,  or  assigns; 
9iud  if  other  words,  descriptive  of  a  laif^er  class  of  persons, 
had  not  been  superadded,  it  would  have  been  at  least 
doubtful  whether  a  disturbance,  arising  from  an  under- 
l^se,  oir  renl*charge,  or  annuity  secured  by  power  of 
distress,  or  recognizance,  or  judgment,  all  of  which 
amount  to  a  disturbance,  would  have  been  provided  for. 
But  all  these  dangers  are  now  effectually  excluded,  if  the 
vjiew  I  have  taken  of  the  construction  of  this  covenant  be 
adopted,  at^d  it  stands,  in^ffect,  thus: — ^That  there  shall  be 
a  quiet  enjoyment  during  the  residue  of  the  term,  free 
from,  or  indemnified  against  all  interruption,  not  only  on 
tlie  part  of  the  covenantor  himself,  his  executon,  adminis- 
trators, or  assigns,  but  on  the  part  of  all  other  persons 
whatsoever,  lawfully  deriving  any  title  or  interest  from  the 
acts  or  defaults  of  the  covenantor,  his  executors,  ad- 
ministrators, or  asMgns.  The  case  of  Gainsford  v.  Grif- 
JUhs  is  a  strong  authority  in  favour  of  the  plaintiff,  but 
is  distinguishable  from  the  present,  on  the  ground  that  the 
covenant  for  the  validity  of  the  lease,  on  which  alone  the 
Court  there  proceeded,  was  an  indepcndant  covensnt/  uid 
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sueh  as  could  not  be  connected  in  grammar  or  construc- 
tion with  the  subsequent  covenant,  but  ^vas  by  itself 
clearly  absolute,  containing  no  words  of  qualification  what- 
ever ;  whereas  here,  the  words  of  qualification  may,  and 
ought  to  be  considered  as  part  of  the  covenant  for  quiet 
eiijoyment.  The  same  construction  may  be  put  on 
the  case  of  Barton  v.  Fitzgerald,  as  on  that  of  Gains- 
ford  V.  Griffiths,  as  the  efiect  is  die  same  in  both. 
This  case  is  also  distinguishable  from  that  of  Howell  v. 
Richards,  which  has  been  so  much  relied  on  for  the 
plaintiff,  because  the  clause  as  to  incumbrances,  (which 
formed  the  strength  of  the  argument  in  favour  of  the  de- 
fendant here,)  there  formed  the  strength  of  the  argument 
against  him ;  that  clause  contained  words  as  general  as 
those  which  preceded,  with  one  single  exception,  namely^ 
the  chief  rent,  which  was  not  arising  from  an  act  or  de* 
fault  of  the  party,  or  of  any  claiming  under  him  ;— »this 
exception  therefore  in  that  case  afforded  strong  terms  to 
confirm  the  generality  of  all  the  other  words.  This  being 
the  case,  it  appears  to  me,  that  this  is  a  covenant  for  a 
qualified  and  not  an  absolute  enjoyment^  and  therefore 
that  the  breach  in  the  declaration  is  not  well  assigned. 
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Mr.  Justice  Burrough. — In  delivering  an  opinion  in 
cases  of  this  description,  it  is  necessary  to  have  reference 
to  ^vhat  has  preceded  the  covenant,  on  which  the  action 
is  brought.  The  whole  of  the  deed  of  assignment  on 
which  the  present  question  arises,  is  stated  in  the  plea. 
The  assignment  recites  the  lease  assigned,  by  which  it  ap« 
pears  that  the  defendant  held  the  premises  for  the  re- 
mainder of  a  term  of  fourteen  years,  commencing  from 
the  25th  December,  IS  is.  The  contract  between  the 
parlies,  is  for  the  absolute  purchase  of  the  messuage 
and  preipise^  contained  in  the  indenture  of  assignment, 
and  all   bis,   the  defendant's  term,  estatje,  and    interest 
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tfierein,  for  the  sum  of  ^20.  There  is  nothing  in  the 
deed  to  shew  (unless  the  covenant  in  question  does  so,) 
that  the  assignor  meant,  at  all  events,  to  warrant  that  the 
lease  should  endure  during  the  term.  In  questions  of 
doubt,  as  to  the  construction  of  a  covenant  in  a  deed,  the 
invariable  rule  is,  that  the  constructibn  must  be  made  ac* 
cording  to  the  intention  of  the  parties  to  be  collected  from 
the  whole  deed.  The  rule  laid  down  in  Gainsford  v. 
Griffith,  and  referred  to  in  the  argument  for  the  plaintiff, 
namely,  *'  that  if  a  restrictive  clause  be  in  the  first  or  last 
part  of  a  sentence,  or  at  the  beginning  of  the  first,  or  at 
the  end  of  the  last  sentence,  which,  in  good  sense,  maj  be 
applied  to  one  and  the  other,  then  it  shall  extend  to  both 
sentences,''  is  not  the  rule  now  observed.  Mr.  Sejjt. 
Williams  remarked  in  his  note  to  that  case,  in  speak- 
ing of  the  above  rule,  that  **  it  is  questionable  whether 
much  regard  would  now  be  paid  to  this  mode  of  construc- 
tion." Such  a  rule  has  never  been  adopted  or  acted  upon 
for  the  last  forty  years,  but  on  the  contrary,  it  has  been 
always  said,  that  the  construction  must  be  governed  by  the 
intention  of  the  parties,  to  be  collected  from  the  context 
matter,  by  a  due  attention  to  the  whole  of  the  deed  or  instru- 
ment. If  the  covenant  on  which  the  question  in  this  case 
arises,  is  considered  by  itself,  I  am  of  opinion,  that  it  is 
a  qualified  covenant.  I  feel  it  impossible  to  entertain  a 
contrary  opinion,  without  laying  aside  aU  the  words  which 
follow  the  words  ''  and  that.*'  The  particular  covenant  is 
for  quiet  enjoyment,  without  the  let  or  denial  of  the  de- 
fendant, hb  executors,  administrators,  or  assigns,  or  any 
of  them,  or  any  other  person  or  persons  whomsoever, 
having,  or  lawfully  claiming,  any  estate,  &c.  Tlien  fol- 
low the  words  **a»4  thai,^'  8cc.  In  my  judgment, 
these  words  over-ride  the  wbdle  of  the  preceding 
part  of  the  sentence,  and  shew  that  it  was  the  in* 
tention  ot  the  parties,  for  the  plaintiff  to  I^ite  quiet  en» 
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joyment,  without  the  denial  of  the  defendant^  bis  emeu- 
tors,  administrators,  and  assigns,  or  any  person  or  per* 
sons    whomsoever,   free,   &c.    and  acquitted,    8cc.,    Of 
otherwise,  by  him  the  defendant,  his  heirs,  ezecntom,  or 
administrators,  kept  harmless  against  all  former   gifts^ 
grants,  bargains,  sales,  &c.  &c.  made,  done,  or  commit- 
ted by  him,  or  by  or  through  him,  or  his  or  their  acts  or 
defaults.    This  appears  to  me  to  be  one  entire  covenant 
and  being  so,  I  think  it  is  an  inevitable  legal  consequence, 
that  the  latter  part  is  restricted  by  the  former.    It  is  now 
proper  to  notice  the  case  of  Howell  v.  Richards.    The 
deed  is  so  stated  in  the  report,  that  a  person  does  not 
immediately  discover  what  the  covenant  really  was,  but  the 
moment  the  different  parts  of  the  covenant  are  put  together, 
cesser/  guestio.    The  covenant  runs  thus,  ''  ^nd  UkewiH 
that  he  the  said  Rd.  Howell,  his  heirs,  &c.  shall  and  may 
from   time  to  time,  and  at  all  times  for  ever  hereafter, 
peaceably  hold,   and  quietly  enter  into,  hold,    occupy, 
possess,  or  enjoy,  the  premises  thereby  granted,  &c.  without 
the  lawful  let,  suit,  &c.  or  disturbance  whaUoever,  of  or 
by  reason  of  the  said  /•  Richards,  Anne  his  wife,  the  de* 
fendant  T.  Richards,  and  D.  Richards,  or  any  or  either 
of  them,  or  Jiny  or  either  of  their  heirs  or  assigns,  or  of 
or  by  any  other  person  or  persons  whatsoever."    Then 
the  report  says,  **  concluding  as  stated  in  the  declaration.'' 
l^he  conclusion  in  the  declaration,  immediately  following 
these  words,   is  **  and  thai  freely  and  clearly,  and  ab« 
solutely    acquitted,     &c.    or    otherwise    by    the    said 
J.  Richards,  &,c.  well  and  sufficiently  saved,  defended, 
kept  harmless,   and  indemnified  against  all  former  and 
other     gifts,    grants,  jointures,   dowers,    use^    trusts^ 
wills^  statutes,  8u:.  and  of,  from,  and  againata  all  otiier, 
estates^    titles,    troubleaj  charges,    and    incumbraucea 
whatsoever^  save  and  except  ihg  cUefrgni  to  the  lord  of 
the  fee  issuing  out  of,  or  payable  for  the  said  piemiaea.'* 
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So  that  if  the  whole  be  taken  together,  the  fint  M 
the  last  parts  are  equidlj  general,  save  the  exception 
of  the  chief  rent  in  the  latter  part,  but  here  die  first 
part  of  Uie  covenant  is  general  and  qualified  bj  the 
latter.  An  important  question  arose  in  diat  case  on 
the  ezoeption  of  the  rent,  namely,  if  the  covenanu 
were  to  be  considered  as  two,  could  the  purdiaser 
take  the  first  part  of  the  covenant,  and  frontend  that 
the  words  **  of  or  by  any  other  person  or  persons 
whomsoever,"  would  entitle  the  tenant  to  an  action,  if  the 
rent  was  distrained  for  by  the  lord  i  I  think  not,-^and 
why^  Because  it  is  all  one  covenant,  and  the  rent  is  as 
much  excepted  out  of  the  former,  as  out  of  the  latter  part 
But  in  questions  of  this  nature,  there  is  another  weigfity 
consideration;  the  Court  ought  (if  they  can  do  so  without 
violence  to  the  words,)  to  put  such  a  construction  on  the 
instrument,  as  to  make  the  different  parts  of  the  deed  con* 
sistent  with  each  other.  Here  there  are  three  covenants 
in  the  deed,  the  first,  ''  That  for  and  notwithstanding  any 
act,  deed,  matter,  or  thing  whatsoever,  by  him  the  de- 
fendant, at  any  time  theretofore  made,  done,  committed, 
permitted,  or  suffmd,  the  indenture  is  a  good  and  sub- 
sisting lease,  valid  in  the  law,  whereby  to  hold  the  pre- 
mises for  all  the  residue  of  the  term  thereby  granted,  and 
not  forfeited,  surrendered,  or  become  void  or  voidable." 
Undoubtedly,  that  is  not  a  qualified  covenant.  The  second 
covenant  is  that  on  which  the  present  question  arises,  and  h 
for  quiet  enjoyment.  It  is  inconsistent  with  the  first  core* 
nant  to,  construe  this  to  be  a  covenant  warranting  the  quiet 
enjoyment  of  the  lease,  against  all  the  world,  and  it  is  con- 
sistent with  it  to' hold*  it  to  be  a  qualified  covenant.  -The 
third  covenant  for  further  assurance,*  b  fdr  the 'defendant 
himself,  his  executors  and  adhiiiiistrators,  and  all  persons 
whomsoever/ -who;  xluring'  the'terfti,  shall  have,  or  law- 
fully claim,  any  cistate,  right>  title,  or  interest,  either  at 
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or  IQ  tnut  for  him  or  them.     Tlib  too,  alio  extends  only  Vuia 

to  ^e  defendant  himself,  aiid  thote  who  shall  claim  bvi  tr. 

fronii  or  under  him.  By  construing  the  covenant  for  MAUSHAdn. 
quiet  enjoyment  to  be  a  qualified  covenant,  the  whole  of 
tbe  deed  will  tend  to  the  same  object ;  but  if  the  second 
coTemintbas  tlie  effect  contended  for  by  the  plaintiff,  name« 
ly,  to  be  absolute,  the  first  is  wholly  useless.  It  is  fur« 
tber  consistent  witli  the  third  covenant  to  hold  the  second 
to  be  a  qualified  and  restricted  covenant.  On  the  whole, 
therefore,  I  am  o(  opinion,  that  the  judgment  must  be 
for  the  defendant,  because,  I  think,  on  the  true  construc- 
tion of  tlie  particular  covenant  for  quiet  enjoymenti  as 
taken  by  itself,  and  aided  by  a  due  attention  to  tlie  whole 
of  the  deed,  the  defendant  has  only  covenaii<rd  against  his 
own  acts,  and  tiie  acts  of  those  who  shall  claim  by  or 
through,  or  with  the  acts,,  means,  default,  procurement,, 
consent,  or  privity,  of  him  or  his  executors,  administra* 
tors,  or  assigns. 

Mr.  Justice  Park. — As  my  two  learned  Brothen  who    • 
have  preceded  me,  and  1  believe  my  Lord  Chief  Justice 
also,  differ  from  me  on  this  occasion,  1  cannot  but  deliver 
my  sentiments  with  great  diffidence  and  diMrust  of  the 
opinion  I  have  formed.  I  have  this  consolation,  however, 
that  my  differing  from  thena  proceeds  not  from  perversity 
of  disposition,  nor  from  au  overweening  conceit  of  my  awn 
judgment.     I  have  turned  this  case  in  my  mind,  in  every, 
possible  way.    I  have  do>  only  listened  with  tbe  greatest 
attention  to.  all  the  arguments  that  have  been  adduced  for 
the  plaintiff  and  defendant,  but  have  read  and  studied  every 
case  that  bears  on  tbe  present  question,  and  still  not  being 
enabled  to  bring  my  understanding  to  a.  conformity  with 
epmions  which  I  so  highly  respect,  I  must  deliver  my  own 
geiNiinc  sentiments,  houever  erronenus'thr  Judgment  w  liicb 
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I  have  formed  may  appear  to  others.  And  as  1  iGUar 
from  mj  Lord  Chief  JHStice,  and  both  my  Brotherly  I 
am  afraid  I  must  take  up  longer  time  than  either  of  tbem, 
and  deliver  my  sentiments  at  length,  as  I  am  not  only 
anxious  to  shew  that  it  is  not  without  the  deepest  convic- 
tion that  I  differ  from  sudi  high  and  learned  authority, 
but  to  be  satisfied  thot  the  judgment  for  the  defesid- 
ant  may  be  correct.  In  the  discussion  of  this  case,  I 
wish  it  to  be  fully  understood,  that  I  do  not  consider  my^^ 
self  as  giving  an  opinion  in  contradiction  to  the  cases  al- 
ready decided ;  but  I  hope  to  be  enabled  to  shew,  (at 
least  I  have  so  convinced. myself)  that  my  judgment  is 
supported  by  all  of  them,  with  the  excepti<m  of  one. 
This  case,  which  respects  a  leasehold  estate,  has  been  troiy 
stated  at  the  bar,  to  depend  upon  the  question,  whether 
the  covenant  for  quiet  enjoyment,  set  out  on  oyer^  is  a 
qualified  or  absolute  covenant  [here  the  learned  Judge  read 
that  covenant];  and  I  admit,  in  the  fullest  terms,  that 
were  it  not  for  the  words  ''  without  any  the  lawful  let, 
hindrance,  interruption,  molestation,  and  disturbance  of  the 
defendant,  his  executors,  administrators,  or  assigns,  or 
tny  of  them^  or  any  other  person  or  persons  whatsoever, 
having,  or  lawfully  claiming,  any  estate,  right,  title,  and 
interest,  to  the  premises,"  I  should  be  of  opinion  with 
the  defendant,  but  except  in  the  case  of  Bwugklon  v. 
Conway  ia\  (which  I  shall  comment  upon  presendy)  I 
do  not  find  the  general  words,  "  any  other  person  or  per- 
sona whatsoever,*'  in  any  covenant  which  4ia8  been  held 
restrictive,  and  therefore  with  all  the  cases  but  thar, 
I  mm  most  fully  prepared  to  coincide.  I  enquired  with 
some  solicitude,  during  the  argument  in  this  case,  whe- 
ther those  words  could  he  read  as  sensible  and  intelligiUe, 
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without  reference  to  the  former  part  of  the  sentence ;  but  19^9. 
the  learned  Counsel  could  not  give  me  a  satisfoctorj  an-  Nind 
9Wer.   I  enquired  also,  if  any  authority  could  be  furnished,  u. 

for  rejecting  these  words  altogether;  but  that  of  course  Marsh ALt.- 
could  not  be  dene.  I  admit,  that  although  the  maxim» 
verba  cariarum  fortius  accipiunter  contra  proferentem, 
is  to  be  qualified  by  this  observationy  namely,  that  regard 
mtist  be  paid  to  the  intention  of  the  parties,  as  it  is  to  be 
collected  from  the  iiehole  of  the  context  of  the  instnimeut, 
stilly  1  cannot  reject  words  which  the  parties  have  chosen 
to  introduce  into  their  contract.  I  know,  that  in  all  the 
previous  cases  it  has  been  held,  that  no  word  ought,  if* 
possible,  to  be  rendered  inoperative,  and  I  conceive, 
that  by  reading  the  present  deed  as  the  defendant  wishes 
it  to  be  read,  the  whole  passage  in  question,  consisting'of 
upwards  of  four  lines,  must  be  rejected  or  rendered  wholly 
inoperative,  as  a  vain  and  idle  repetition;  whereas,  as  I 
propose  to  read  it,  each  part  is  sensible  and  intelligible. 
It  contracts  for  something  distinct  from  what  had.  before 
Been  provided  for,  and  there  is  nothing  in  the  language 
tatltologous,  or  to  be  rejected  as  surplusage.  But,  it  is 
said,  it  is  impossible  that  any  maA  could  so  mean  to-  con- 
'  tract,  and  that  the  words  introduced  in  the  prior  part  of 
the  covenant,  shew  that  the  covenantor  meant  to  restrain' 
it  to  his  own  acts,  ''for  and  notwithstanding  any  act,  mat- 
ter^ or  thing  theretofore  done,  permitted,  or  suffered  by 
bim  the  defendant,"  in  the  covenant  for  title.  Those  words 
are  to  be  found  also  introducing  the  like  covenant  in  the 
case  of  Howell  v.  Richards.  The  covenant  for  title,  and 
the  covenant  to  convey,  are  necessarily  restrained  to  the 
acts  of  the  covenantor  or  his  heirs,  executors,  adminis- 
trators, or  assigns,  but  not  so  the  covenant  for  quiet  en- 
joyment; and  therefore,  in  reason  and  good  sense,  tlie 
covenantor  may  well  make  a  distinction,  and  say,  not- 
withstanding any  act  done  by  him,  he  has  a  good  title, 
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and  Iiat  a  right  to  erafej ;  but  die  cofenaotce  majabo 
weU  insist,  ^  it  is  enough  for  joa  so  todechve  as  to  jour* 
self,  but  I  will  also  insbt  that  I  shall  not  be  disturiMl  in 
my  eiijojQient  hy  any  person  whomsefer.**  Lord  EOen- 
borough,  in  Howell  ▼.  Bichards  (a\  said,  "  It  is  peifiectly 
qmsistent  with  reason  and  good  sense,  that  a  cautidos 
grantor  should  stipulate  in  a  more  restrained  and  limited 
manner  for  the  particular  description  of  title  which  he 
purports  to  convey,  than  for  quiet  enjoyment.  He  oaay 
suspect,  or  even  know,  that  his  title  is,  in  strictness  of 
law,  in  some  degree  imperfect ;  but  he  may,  at  the  same 
time,  know  that  it  has  not  become  so  by  any  act  of  his 
own ;  and  he  may  likewise  know,  tliat  the  imperfectioo  is 
not  of  such  a  nature  as  to  afford  any  reasonable  chance 
of  disturbance  whatever,  to  those  who  should  take  under 
it ;  he  may  therefore  rery  readily  take  upon  him  an  indem« 
nity  against  an  event  whidi  he  considers  as  next  to  im- 
possible." Mr.  Justice  Le  Blanc  also  said,  in  the  case 
of  Barton  v.  Fitzgerald  (&),  ''  I  cannot  say  that  an  as* 
stgnee  would  not  require  an  absolute  covenant  for  a  valid 
lease,  during  the  whole  term  bargained  for,  tboi^h  he 
also  required  a  covenant  against  the  fMirties*  own  acts* 
Even  Lord  Eldon,  in  the  case  of  Bromnng  v.  Wjight^ 
which  has  been  so  much  relied  on  for  the  defendant,  and 
on  which  I  also  rely,  said  (c),  **  PrimA  facie  in  the  coo* 
ipeyaneeofan  estate  of  inheritance,  we  are  led  to  expect 
no  odier  covenants  than  those  which  guard  against  the 
acts  of  the  vendor  and  bis  heirs.  With  respect  to  the 
conveyance  of  leasehold  estates,  this  is  not  always  so; 
and  there  is  an  obvious  reason  why  this  should  not  be  so. 
Soooie  of  the  cases  rest  oh  the  distinction  between  freehold 


(m)   11  ISati,  «42.- 


(A)   15   JEW*/,    646,  H.- 


IN  THB  FIFTT-NINTH  YBAR  o/ GSO.  Ill* 


197 


md  teitehold  property ;  and  in  that  caie  cited  from  thai 
teceUcat  book,  the  Reports  of  Saunders,  made  more  ei- 
celleDt  bj  t  Itte  edition,    the  esUte  was  leasehold.    All 
the  muniments  of  a  freehold  estate,  and  trerj  thing  which 
can  illustrate  the  title,  is  in  possession  of  the  fendor;  but 
this  is  seldom  the  case  with  respect  to  leaseholds.  It  some- 
times happens,  that  the  parties  require  covenants  in  assign- 
ments of  this  kind  of  property,  which  are  not  required 
*tn  coufeyances  of  freehold.     I  own  I  can  see  no  good 
reason  why;*'  on  die  one  hand  we  are  to  suppose,  in  order 
to  get  rid  of  a  covenant,  that  it  is  very  unlikely  a  cove*- 
nahtor  (who  has  done  so),  should  wish  to  undertake  for 
'  dl  lawfully  claiming,  and  yet,  not  to  suppose  on  the  other 
as  Lord  EUon  has  done,  that  a  covenantee  was  vety 
'  likely  to  insist  on  it ;  and  why  are  we  to  reject  a  covenant 
in  express  words,  evidently  in  favour  of  the  assignee, 
merely  because  we  think  it  improbable  (that  is,  in  other 
words,  because  with  our  knowledge  of  Ae  consequences^ 
vire  would  not,)  that  a  man  should  so  undertake  and  cove** 
mint?    It  seems  to  me,  that  an  argument  of  no  inconsidet:* 
'  able  weight,  is  to  be  drawn  from  -the  connecting  particle 
'  in  the  covenant.    After  covenanting  against  the  lawful  let, 
'  interruption,  and  disturbance  of  the  defendant,  his  executors, 
•  admimstrators,  and  assigns,  these  words  are  added,  ^*  or  any 
other  person  or  persons  whatsoever,  claiming,  or  who  shpuld 
'  thereafter  claim  any  right  or  title  to  the  premises,'*  which 
must  mean  persons  of  another  description,  than  those  be- 
fore-mantioned;  for,  if  persons  gutdtm  generis,  with  those 
already  mentioned,  werfi  intended,  the  covenantor  would 
have  said,  **and  any  other  person  or  persons  whatsoever'/' 
But  I  think  the  strongest  argument  is  to  be  collected 
from  ^e  concluding  words  of  this  covenant,  as  contrasted 
.with  those  to  be  found  in  the  passage  in  question.     In 
Ibis  branch  of  the  sentence^  the  defendant  covenants 'ibr 
,  himself,  his  executors,  administrators,  or  aHi|;n9,  and  adits,. 
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1319.         (baviflg  coveunted  fjnful  tbe  acts  ot  all  claimnig  vadcr 

MiNO         ^^)#   "  ^  0^  ^^^  penou  or  penoos  mhomaoe9tfJ^ 

9.  '  Bol  when  he  coveDtnts  against  former  gifts,  gran^  &€• 

UammuaUm    wilimgly  permitted  or  suffered,  he  does  so  for  binudf, 

his  heirs,  executors,  or  administrators ;  and  there  he  limits 

his  assarance  or  covenant,  against  all  persons  claimmg 

imder  him,  so  that  he  evidently  limits  the  responsibibtj, 

where  he  means  to  restrain  it,  and  leaves  it  general,  ^hat 

he  means  it  to  be  so ;  and  the  limitation  of  it  in  ooe  place, 

is,  iamj  opinion,  decisive,  that  he  vrould  have  limited  it 

in  the  other,  if  he  bad  so  intended.    Therefore,  though,! 

admit  the  general  rule  to  be,  that  the  general  words  of  a 

deed,  are  to  be  restrained  by  other  parts  of  it,  if  the 

iRfjfint  so  to  restrain  ibem    be  apparent,  yet  I  think  it 

would    be    of    tbe   most    dangerous  consequences,   if 

the  Judges    of    the    land  were    to  permit    tbemselvea 

to  exprcise  vague  conjectures    about    tbe    hardship  of 

^uues,    and  to  consider   ingeniously,  what    the   parties 

.mifsl  have  meant,  when  the  words  used  are  dear  and 

precifie,   and  admitting  of  no  ambiguity  whatever,  and 

when  the  mode  which   the  plaintiff  points  out,  givi^s  to 

every  branch  of  the  covenant  a  clear  and  deternunfe 

meaning.    This  would,  be  in  effect,  to  make  a  new  deed 

for  the  parties,  and  not  to  pronounce  upon  the  cqntrac;!, 

which  they  have  made  for  themselves.    But  it  is  siognlfr 

to  observe,  that  the  very  woitls  which  I  have  relied  a^ 

(|o  shew  that  when  the  covenantor  meant  to  restrain  hm 

liability,  he  has  done  so  by  express  words,-  having  no  ^^ 

biguity,  but  has  left  the  words  against "  allpenons  mi(m^ 

*  soever/'  when  he  meant  tp  covenant  generally),  are  non« 

sidered.  as  decisive  for  the  defendant,  for,  it  is  said,  he 

has  shewn,  >vhat  he  n^eant  by  the  general  words  <'  all  per- 

s6ns  whoinsoever,"  in  the  covenant  for  .quiet  ^joymept, 

bj  J[nroedi%te]y  adding, /'and  that  free  and  clear,   and 

freely  and  dearly  acquitted,  &©•'*    To  which  I  answer, 
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tbU  the  ttry  same  argument  aroie  in  the  case  of  Hovdl  1019. 
V.  Rickards,  (or,  in  that  case,  as  io  this,  die  coireiMuit  be-  ^T^ 
pus  with  a  restrictioa.    It  is  then  followed  by  the  general  ^^ 

woffds^  as  itt  this  case,  addiif,  as  here,  **  and  that  freely     Marshall. 
.and  clearly,  &c."  and  therefore  I  do  not  feel  that  I  can 
decide  this  case  witli  the  defendant,  without  running  io 
direct  opponliou    to    that  of  HoweU  v.  Rkhards,    of 
Which  I  most  fully  approve.    There,  as  well  as  here,  the 
^jeneral  words  were  preceded  snd  followed  by  words  of 
Mstrjction ;  but  I  have  already  said,  iu  effect,  the  use  of 
both,  shews  that  the  coveoaotor  Im^w  the  effect  of  both ; 
I  therefore  conclude  my  observations  on  this  part  of  tlsa_;y 
case,  with  die  emphatic  fawgyage  of  L[>rd  EiUuborifUgh  'm 
HowtU  V.  Richards^  bec^uee,  in  my  judgmeoti  it  appliia 
most  strongly  to  the  case  now  before  us,  and  is  much  moee 
powerful  Uian  any  I  could  introduce  of  my  own : ''  Coneiaf- 
«otly  therefore,*^  said  his  Lordship  (a),  "  widi  the  case  of 
Browning  v.  If  right,  and  widi  eveiy  other  that  I  am  aware 
#^  we  are  warranted  in  giving  effect  to  the  general  words 
#f  the  covenant  for  quiet  enjoyment,  and  which  are  entitled 
to  more  weight  in  this  ca«e,  inasmuch  as  they  immediately 
follow/'  (this  is  to  be  particularly  remarked),  "  aud  en- 
luge  the  special  words  of  covenant  against  disturbance  by 
fbe  grantors  thefntelves;   and  to  restrain  the  generali^ 
lOf  these  words,    thus  immediately  preceded  by  express 
Vfords  of  a  narrower  import,  would  be  a  much  stronger 
^iQg  than  to  restrain  words  of  like  generality  by  an  im- 
plied qualification  arising  out  of  another  covenant,  where 
no  such  general  words  occurred.   The  person  using  the 
general  words  could  not  forget  that  he  had  immediately 
belore  used  special  words  of  a  narrower  extent.   If  the 
covenant  containing  both   the  special  and  general  words, 
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tlood  bj  h^lt,  (tod  hert  it  it  but  one  covenaot)^  ^lifv 
would  be  no  pretence  for  refinbig  eflect  to  tbe  htgtr 
words;  and  if  thb  could  not  be  done  in  fsYoiir  of  espfeee 
words  of  a  narrower  import  in  the  same  coTenant^  I 
^^not  possibly  understand  upon  what  ground  it  sbpoki 
be  done  in  favour  of  implied  words  of  narrower  import, 
which  occur  in  another  separate  covenant,  addressed  to 
a  distinct  object." — This  seems  to  me  to  be  decasite 
of  the  present  case.  As  to  the  cases  mentioned  at  the 
bar,  in  the  course  of  the  argument.*  BrongJlloii  v. 
Conway  (a),  was  a  case  of  a  covenant  in  a  lease,  wberAy 
%e  lessor  covenanted  that  he  had  done  no  act  to  impeadi, 
but  that  the  assignee  might  quietly  enjoy  without  let  of 
htm  or  any  other  person,  &c.  Taking  it  for  granted,  that 
^  any  other  person,  See.*'  means  any  other  person  whoai. 
soever  (and  I  admit  it  seems  in  all  subsequent  caser,  and 
in  the  marginal  note  there,  to  be  so  considered),  I  must 
confess  that  to  be  an  authority  against  my  argument  Bnt 
I  answer,  this  is  the  only  case,  in  which  diose  words 
are  to  be  found,  which  has  received  this  exposition.  It 
appears  there  to  have  been  the  opinion  of  two  Judges  only, 
and  Mr.  Justice  Brown  was  strongly  adverse  to  it ;  and 
a  t^x^w^iter  of  the  present  day  (6),  truly  observes  on  tfaia 
case,  "  that  the  insertion  of  those  words,  is  a  circumstance 
'which  does  not  occiur  in  any  other  of  this  line  of  cases,  in 
oil  of  which,  no  word  is  rendered  inoperative,  for  where 
one  covenant,  or  part  of  a  covenant  is  general,  I  anr  of 
t)pinton  that  a  subsequent  limited  covenant  will  not  restfaia 
the'  generality  of  the  other  covenant,  unless  an  expi^ss 
intent  to  do  so  appear,  or  tliere  be  an  mconsistency.'' 
'With*  this  observation,  I  now  introduce  the  case  of  G aim- 
tfordv,  Griffiths;  there  the  defendant  had  covenanted,* that 
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It  was  a  good  and  iodefeasible  lease,  and  that  the  pUdntiff 
should  qaietly  enjoy,  during  the  whole  fesidue  of  the  tenn, 
widiout  any  let  or  disturbance  of  the  defendant.  There  h 
was  contended,  that  the  covenant  that  the  lease  was  inde* 
feasible  was  restrained :  a  stranger  entered,  and  breach  was 
assigned,  that  at  the  time  of  making  the  assignment,  the 
lease  was  not  good  and  indefeasible.  The  Court  held, 
that  the  breach  was  well  assigned,  for  that  the  first  sen« 
tence  was  distinct,  and  contained  a  general  covenant,  not 
restrained  by  the  latter  sentence.  Mow,  in  this  case,  the 
latter  sentence  follows  the  first  immediately,  with,  die 
words  **and  that  the  plaintiff  should  quietly  enjoy,  8cc/* 
The  authority  of  this  case,  in  point  of  law,  has  neviv 
teen  questioned ;  and  it  was  lately  mentioned  with  much 
approbation,  and  relied  upon  by  that  eminent  and  very 
learned  Judge,  Mr.  Justice  Le  BlanCf  in  Barton  v.  FUX" 
geraU.  Lord  Eldon  felt  the  difficulty  arising  from  it, 
in  giving  the  judgment  of  the  Court  in  Browning  v, 
Wright,  for  he  stated  that  some  of  the  cases  depended  on 
4he  distinction  between  freehold  and  leasehold  property, 
and  said  the  case  cited  from  that  excellent  book,  the  Re<- 
•ports  of  Saunders,  meaning  the  case  of  Gamrford  v.  Grif' 
filths,  was  an  estate  of  leasehold.  That  case,  therefore, 
I  consider  as  of  uuimpeached  authority,  and  very  strong  in 
favour  of  the  pbintiflTs  claim ;  nay,  it  was  a  stipnger  case  ' 
to  decide  for  the  absolute  nature  of  the  covenant,  for  the 
general  words  are  not  in  it.  The  case  of  "Noble  v.  King 
(tf),  which  has  not  been  adverted  to  in  the  present  aiguw 
ment,  was  a  case  of  executors,  who  covenanted,  as  the  de^ 
fendant  has  done  here,  for  there  were  the  words,  ''  any 
other  person  or  persons  whomsoever.^'  It  was  there  con^ 
tended,  that  executors  could  only  be  understood  to  covii^ 
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•ml  agaoist  th«r  own  acto^  or  d)c  acts  of  pensons  cUmnaf 
I^T^         nmkr  tbem ;  but  tb«  counsel  who  argaed  thai  case,  nprrr 
V*  seem  to  have  thought^  that  such  a  covenant  would  not  bsfe 

M^MB  Aix.  bonod  a  common  eovenantor  against  the  acU  of  a  straofer ; 
but  that  case  was  not  decided^  for  it  went  off  upon  anotkcv 
point.  7'hu  brings  me  to  the  case  of  Browning  v.  tVrighi, 
which,  it  is  supposed,  is  decittive,  in  favour  of  the  defeiiii^ 
ant.  First  of  all,  I  would  say,  if  it  were  necessary  to  get 
fid  uf  that  case,  that  it  is  a  case  of  freehold,  and  not  oS 
kasebold,  a  distinction  there  pointed  out,  and  the  rcaaops 
for  the  distinctions  assigned  by  Lord  Eldon^  in  gtvifl|g  bis 
opinion  (a).  In  the  nest  place  I  would  observe,  that  the 
quealion  there,  did  notarise  upon  the  same  branch  of  iIm 
covenant  as  iu  the  present.  Ilere  it  is  upon  that  port  of 
the  covenant,  in  whk^  the  defendant  covenants  for  qui^ 
enjoyment;  intliat  case,  the  covenantor  only  covcnaaMl 
ior  quiet  enjoyment,  without  the  disturbance  of  ham,  or 
any  other  person  or  persons  claiming  under  him«  Inhere 
loo  the  questbu  turned  upon  the  covenants  for  title,  aafi 
having  a  power  to  convey,  aisd  as  to  those,  one  would  say;, 
generally  speaking,  that  a  man  would  only  be  inclined  to 
coyenan^  thatf  as  feras4ie  hiiew  he  had  a -good  title,  and 
ibat  notwitbaUndang  any  act  done  by  him,  he  bad  a  powor 
to  convey*  But  the  main  distinetion  between  the  caaaa, 
(and  upon  which  I  atrongly  rely,)  is,  that  in  the  case  of 
Mromuing  v.  fVrighi,  the  wo|ds  ^*  or  any  other  person  or 
p^jmns  whomsoever,''  are  not  to  be  found ;  and  Ibcrefoie, 
^9  long  as  words  are  to  have  any  jforcs,  I  cannot  withhold 
th^ir  natural  and  legitimate  meaning ;  in  short,  I  coniidsr 
that  case  so  clear,  that  I  conceive  it  only  required  to  be 
ioobad-at  -by  the  very  kariMd  Judges,  wbo  decided  it,  to 
draw  the  conclusion  which  tfaey  did  j  and  it  was  on  the 
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I  pniiciple  on  which  thai  caw  wi«  decided,  eod  m  not 
I  irom  it,  that  I  concurred  anost  readily  with 
wof  Lord  Chief  Juatice  and  my  Brother  Burrough,  in 
Foord  ▼•  Wibon  (a).  The  covenant  tberoi  was  expiesely 
and  dearly  intended  to  be  a  restricted  covenant,  for,  after 
stating  that  the  covenantor  covenanted  that  he  had  done  noi 
act  to  charge,  incumber,  or  aifect,  it  went  on  thus,  ''and 
that,  for,  and  notwithstanding  any  suck  act,  «ieed,  matter, 
or  thing,  the  said  lease  was  a'good,  valid,  and  subsisting 
lease,**  namely,  by  the  pronoun  of  reference  ''  such,** 
pointing  at  his  own  acts  alone.  Above  all,  in  Foordv.  JVU* 
5011,  are  not  to  l;e  fonnd  the  general  words,  "any  person 
or  persons  whomsoever,"  but,  on  the  contrary,  ^m  words 
^person  or  persons,"  being  once  mentioned,  they  are  im- 
mediately  followed  by  the  restrictive  words,  "  claiming,  or 
to  dum  under  him  or  them."  In  the  present  case,  on  the 
contrary,  as  I  have  already  observed,  and  in  the  brandi  of 
ihe  covenant  I  am  now  commenting  on,  there  is  the  ge- 
neral word  "  whomsoever,"  but,  in  the  latter  branch  of 
Aa  covenant,  the  covenantor  adds  the  restriction,  "daim- 
ing,  or  who  shall  thereafter  claim  die  premises,  or  any 
fNUt  liiereof>  by,  from,  under,  or  in  trust,  for  him  or  them,** 
shewing  most  dearly,  that  he  understood  the  distinc- 
lion,  and  that  be  used  the  words  generally,  where  he  meant 
Ihe covenant  to  be  general;  and  restrictively,  where  be 
atteant  that  die  covenant  diould  be  restrained.  The  only 
remaining  case,  to  which  I  shall  diude,  is  that  of  Hcmtil 
"^.Bkhwris,  and,  indeed,  that  is  so  much  in  point,  that  I 
;  distinguish  it  from  the  present;  there  the  judgment 
I  delivered  by  JLord  EUenhraugh,  after  the  Court  had 
taken  time  to  ddiberate,  assisted  in  those  deliberations  at 
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.1810.  that  timc^  by  Mr.  Justice  Groie,  Mr.  Jtutic*  Li  Bltan, 
.  ji^  •nd  Mr.  Justice  Boyky^  and  they  held  moftt  deafly,  tbsl 
V.  the  releasorsi  (although  we  find  the  weeds  there,  as  htn^ 

'*  for  and  notwithstaoding  any  act,  8cc.  done  by  them, 
er  any  of  them,  to  the  contrafy/')  had  a  good  title  to 
convey ;  and  also  that  they,  '<for  and  notwidistandtng  aey 
such  matter  or  thing  as  aforesaid^''  had  good  right  and  foU 
.  power  to  grant;  yet  that  those  nestrictive  words  did  not 
testrain  the  general  wqrds, ''  and  likewise  that  the  release 
should  peaceably  enter,  hold,  and  enjoy,  the  presosss 
granted,  without  the  lawful  let  or  disturbance  of  the  ce^ 
Icasors,  their  heirs  ol*  assigns,  or  for  or  by  anjf  other  per- 
son  orper$ott$  w/tattoever*^  That  too  was  a  caae  of  free* 
hold,  and  the  Court  bad  before  them,  the  case  of  Brotm- 
iug  V.  If  right,  and  they  thought  and  held,  that  the  geoe* 
raliiy  of  the  covenant  for  cjiiiet  enjioymeQt, '  was  nol  seh 
strained  by  the  qualified  covenant  for  good  title  and  nghl 
•to  convey,  in  perfect  coosutency  with  the  case  oS.Bnomt^- 
iifg  V.  IVrighi.  But  how  could  they  do  so  ?  For  this 
.  plain  reason,  Iwcause  pf  those  general  words,  wfaidi  axe 
also  in  this  case,  but  wliich  are  not  in  the  case  of  Brvem*- 
ti^v,  H'right,  though,  in  all  other  respects,  it  is  pie> 
cisely  the  sane.  But  it  is  said,  the  appavent  intentiow 
there  was,  that  the  feleasor  meant  to  take  all  the  chaifen, 
.  &c..  upon  him,  becau^  he  excepted  nbat  hie  did  not  i 
lo  bear,  namely,  the  chief  rent,  and  shewed  that  he  i 
to  remain  liable  to  every  thing  else.  But  still  1  think  k 
nay  be  said,  (if  the  report  of  that  judgment  be  accnmie, 
which  no  doubt  it  is,)  that  this  circvnstance  forma  no  ings^ 
dient  in  it ;.  it  is  not  even  bipted  at,  and  is  o^ly  mcntac^i^ 
by  Lord  EUenborough,  in  stating  the  racord*.  Anj.i 
think  I  may  venture  to  state,  without  fear. of  contradict 
tion,  .that,  if  ever  there  existed  a  Judge,  who  luminonsTy 
and  perspicuously  stated  the  grounds  of  a  written  jm^- 
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nciHy  wbtt  he  did,  tnd  what  be  did  tiot  rdy  upon,  that  •. 
noble,  very  learned  and  escelleitt  peraon^  was  the  man, 
and  tberefore,  it  it  impostible  ever  to  miatake  hia  mean- 
I'Vf  though  one  may  happen  not  to  coine  to  the  same  con- 
cluaion.  An  I  most  perfe<;tly  coincide  with  that  jadg* 
inent,  I  am  of  opinion,  that  the  covenant  for  quiet  enjoy- 
ment, in  this  case,  ianot,  iti  point  of  necessaiy  construc- 
tion, to  be  restrained  in  the  manner  contended  for  by  the* 
defendant^  and  consequently,  in  my  view  of  it|  that  there  ; 
ought  to  be  judgment  for  the  plaintiff. 
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Lord  Chief  Justice  Dallas. — The  question  in  this 
case  arises  on  the  covenant  for  quiet  enjoyment,  namely, 
whether  it  is  confined  to  the  acts  of  the  covenantor, 
wmd  those  claiming  under  him,  or  applies  to  the  acts  of  all 
other  persons  of  any.  description  whatsoever.  And*  in 
ibia,  as  in  every  similar  case,  it  is  a  question  of  intention 
to  be  collected,  not  inerely  from  the  words  of  anyone 
covenant,  biit  by  comparing  all  the  covenants,  each  with 
tbe  other,  so  that  the  construction  be  made' on  tlie  en- 
tire deed,  and  this,  without  reference  to  the  order  in 
which  the  covenants  are  found.  In  the  present  case, 
the  first  covenant  is  for  a  good  and  valid  lease,  notwitli- 
standing  any  act  done  by  the  covenantor,  or  by  those  who 
may  claim  under  him,  to  the  contrary.  Next  comes 
tbe  covenant  on  which  the  breach  is  assigned,  namely,  the 
covenant  for  quiet  enjoyment,  and  it  is  for  quiet  enjoy- 
ment against  tbe  covenantor,  his  heirs,  executors,  admi- 
nistrators, and  assigns,  and  if  it  stopped  here  it  would  be 
clearly  resUictive.  But  these  words  are  added,  on  which 
the  difficulty  arises,  '^or  any  other  person  or  persons 
whomsoever."  The  clause  of  indemnity  then  follows : — It 
is  ^' To  keep  harmless  and  indemnified,  against  all  acts 
done  by  tlie  covenantor,  or  those  clsiming  under  liim/'  <lroj>- 
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ttl9.         |>iag  die  words  in  tht  cofenaot  for  quiet  enjoymeiity  vir. 
^^p^         '<  tgiinflt  the  acts  of  tU  persons  whomsoe^r.**    lasdj 
9^  comes  die  cofeoent  for  ftirtber  essarence ;  and  here  again 

Marshall,  the  words  ''or  any  other  person  or  persons  whobsoatery" 
recnr;  but  i^ ain  limited  to  die  covenantor  and  bis  re- 
presentativesy  or  any  person  claiming  under  him  or 
tbemi  so  as  to  be  again  clearly  restrictive,  in  the  sense 
in  wbicb  I  understand  them-  Every  case  of  this  sort 
most  contain  covenants  apparently,  or  often  reaUy  in- 
consistent, for  it  is  only  fcom  such  inconsistent  tfasi 
the  case  arises,  and  it  is  doing  nothing  towards  solv- 
ing the  diflknhy  to  take  the' words  of  any  aeparate  co- 
venant; themle  is^  that  if,  to  give  to  words  what  migbt 
seem  to  be  their  meaning,  if  taken  by  themsehes,  would 
be  mcoiuistent  with  the  general  purview  of  the  deed 
as  to  be  extracted  from  all  the  covenants,  or  to  ex- 
press it  differently,  as  the  evidence  of  intention  may 
appear  on  the  whole ;  so  each  particular  covenant  must 
be  construed.  With  respect  to  the  deed  in  question, 
one  would  naturally  suppose,  that  m  covenanting  for  the 
vdidity  of  the  lease,  the  lease  being  the  subject  to  be 
assigned,  the  covenantee  would  stipulate  in  terms  of  as 
extensive  meaning  as  possible,  if  the  parties  so  meant; 
but  the  covenant  in  question,  is  restrained  to  the  co- 
venantor and  his  heirs  or  assigns,  but  it  is  asked,  if 
nothing  more  was  meant,  why  in  the  covenant,  vrhicb 
immediately  follows,  are  words  introduced,  which,  of 
themselves,  import  a  great  deal  more?  And  this  cer- 
tainly raises  the  difficulty ; — Are  those  words,  because 
placed  last,  to  extend  the  former  words,  or  are  the  former 
special  words  to  restrain  the  subsequent  general  words? 
or  are  the  subsequent  general  words  to  be  considered 
as  extending  the  former  restrictive  words?— Are  the 
subsequent  restrictive  words,  into  which  the  deed  agsin 


IN  THB  FIFTY-NIWTII   YEAlt  OF  OBO.  III. 


731 


felapMs  in  the  covenant  for  iddemnityy  to  OArrow  the  gem- 
nd  words  in  the  covenant  f(M*  quiet  enjoyment?  and  what 
tire  we  to  say,  when  we  find  that  die  latter  special  words 
ire  again  followed  by  the  general  words  in  the  cottdtt&ig 
covenant  for  farther  assurance,  and  diere  again  restrained 
to  acts  done  by  them,  claiming  under  the  covenantor? 
Aa  hr  as  light  is  to  be  derived    from    cases,  diat    of 
Bronming  v.  Wright  contains  a  reference  to  most  of  lliose 
to  be  found.     As  to  die  case  itself,  it  does  not  seem  to 
me  to  touch  the  present ;  there  the  covenant  for  title  was 
quaii6ed;  so  was  the  clause  of  warranty;  equally  so  the 
stipulation  for  indefeasibility  of  estate ;  and  lastly.  Such 
waa  the  covenant  for  quiet  enjoyment,  uor  was  even  the 
covenant  for  right  to  convey  general,  for  it  was  only  to 
convey  in  manner  aforesaid,  connecting  therefore  by  words 
of  reference,  the  individual  covenant  vvidi  the  preceding 
restrictive  covenants,  and  equally  throwing  light  on  the  co- 
venants which  followed,  taking  all  the  covenants  together, 
with  or  without  reference   to  die  order  in  which   they 
stood.   In  Gainsford  v.  Griffiths^  the  covenant  was  general, 
that  the  lease  waa  indefeasible,  differing  dierefore  from 
this,  in  which  it   is  special  and   limited ;  and  die  only 
question  appears  to  have  been,  whether  the  special  word^ 
in  the  covenant  for  quiet  enjoyment,  could  restrain  the 
general  words  in  the  former  covenant,  which  the  Court 
held  they  could   not.     Broughton  v.   Conway  does  not 
seem  to  me  to  apply .-^'fhe  covenant  was,  that  the  party 
had  done  no  act  to  impeach  the  property  in  question,  but 
that  the  assignee  might  quietly  enjoy,  without  let  of  him,  or 
of  any  other  person,  and  the  words  ''  but  that,**  were  con- 
sidered as  being  dilatory,  and  dependant  on  the  precedent 
matter,  and  no  new  matter  or  sentence,  and  the  ground  of 
decision  was  thie  precise  form  of  the  particular  covenant. 
Without  dwelling  on  iatermediute  cases.  Nvbich  does  not 
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fppear  to  me  to  be  neceaiiry,  I  Atll  now  eome  to  Urn 
amotH<mettj.  Richardi,  and  emniiiie  how  fiu*  it  ii «• 
ailer,  and  in  what  respects  it  differs  from  tbe  present 
The  covenant  for  title  there  was  of  a  limited  naturelike  the 
present,  so,  as  to  right  and  authoritj  to  convey ;  die  cove- 
nant forqniet  enjojment  was  in  the  same  terms  as  the 
present,  and  the  last  covenant  being  general  in  its  terms, 
the  ^esdon  arose,  whether  it  was  restrained  by  tbe  pfece* 
dent  special  clauses ;  and  thus  Aur  the  two  cases  eiacdj 
agree.  But  now  the  difference  arises,  and  it  is  this :  In 
Bcwett  V.  Richards^  the  covenant  to  indemnify,  follow- 
ing that  for  quiet  enjoyment,  was  in  the  most  compre- 
hensive terms,  with  a  single  saving  as  to  a  chief  rent,  and 
on  this,  in  giving  the  judgment  of  the  Court,  Lord  EUejh- 
bartmgh  greatly  relied ;  but  here  the  covenant  for  indei^ 
Bity  is  special,  and  confined  to  acts  done  by  the  covenantor, 
or  those  claiming  under  him.  As  applied  to  tbe  same 
snbject,  the  special  and  restricting  covenant  follows  the  g^ 
neral  one.  And  this  makes  the  reasoning  in  HcmeU  v. 
Michardi  apply  the  other  way.  Lord  ElUnborovgk  there 
said,  *  The  person  usmg  the  general  words,  (which  were 
the  last  words)  could  not  forget  that  he  had  immediately 
before  used  special  words  of  a  narrower  extent."  Apph 
this  to  the  present  case,  in  which  special  words  follow  the 
general  wcrds,  and  therefore,  if  the  general  words  in 
Hawdl  V.  Richards,  liecause  the  last  words  used,  were  to 
enlarge  the  special  preceding  words,  the  special  words  here, 
because  the  last  used,  should  restrain  the  general ;  so  that, 
if  in  the  order  in  which  they  are  fonnd,  the  words  last  ut- 
tered by  tbe  party,  be  to  make  in  arty  respect  the  distinc- 
tion, tbe  case  of  Hovell  v.  Richards,  instead  of  beiiif 
an  authority  for  tbe  plaintiff,  is  an  authority,  as  fiv  as  tba 
reasoning  goes,  in  favour  of  tbe  covenant  being  restrictivr. 
}7or  ioe%   this   observation   merely   attach    upon   wk«l 
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k  said  in  the  judgment  there  given,  but  it  seems  to  me,  so 
to  apply  on  the  sense  and  reason  of  the  thing  ;-^4it  all  events 
in  the  circumstances  belongii^  to  each,  the  cases  differ. 
Here  the  covenant  for  furdier  assurance,  the  last  in  the  deed, 
is  to  me  clearly  restrictive.  The  words  occur,  as  in  the 
covenant  for  quiet  enjoyment,  **  all  and  every  other  person 
or  persons  whomsoever,''  preceded  by  the  words,  ''  his 
executors  and  administrators  ;**  and  in  a  subsequent  part  of 
the  same  covenant,  these  words  are  explained,  and  qua- 
lified by  the  words  <' in  trust  for  him  or  them;"  that  is, 
the  covenantor  or  his  assigns,  shewing,  that  in  the  former 
covenant,  they  were  made  use  of  in  the  same  sense. 
Without  rejecting  iherefore  these  words,  this  will  give  a 
meaning  consistent  with  all  the  other  covenants,  shewing 
that  the  covenantor  meant  onlj  to  covenant  a^inst  his  own 
acts,  and  those  claiming  under  him.  On  the  whole,  there- 
fore, when  I  find  the  deed  begin  and  end  with  a  restric* 
tive  covenant,  when  I  find  intermediate  restrictive  cove- 
nants,  when  I  find  in  the  very  clause  in  which  the  sup- 
posed general  covenant  occurs,  that  it  is  immediately 
preceded  by  a  restrictive  covenant;  when  I  farther  find,  that 
to  suppoife  the  general  words  were  added  to  enlarge  the 
restrictive  words,  would  be  inconsistent  with  special  re- 
straining words  which  immediately  follow,  and  would  give 
them  a  sense  different  from  what  they  bear  in  a  subsequent 
covenant : — Putting  all  these  circumstances  together,  and 
having  to  assign  a  meaning  to  the  general  words,  not 
merely  by  themselves,  nor  even  as  they  follow  special 
M'ords^  but  as  they  themselves  are  in  every  subsequent 
covenant  followed  by  restrictive  words;  if  there  were 
more  of  difficulty  in  this  case  than  appears  to  me  to  be- 
long to  it,  still,  on  the  whole,  I  should  be  of  opinion  that 
the  general  intention  is  clear,  and  in  favour  of  a  clear  in- 
tention ;  that  is,  such  intention  to  he  collected  from  the 
whole  deed,  I  should  consider  that' these  worii.s  might  even 
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be  rejected,  if  neceisai;.  But  tbis  I  da  oot  see  saj  ne- 
cessity to  do,  because  1  think  **  all  persons  whBtioever»' 
must  be  construed  to  mean  persons  of  the  desciiptioo 
in  the  other  dovenants,  that  is,  persons  rJaiming  onder 
the  corenantor,  or  persons  daimiqg  under  them;  and 
that  thejf  are  in  the  nature  of  sweeping  and  conpre- 
hedsive  words,  introduced  to  give  the  largest  effect 
to  the  special  words,  reference  being  bad  to  thor  special 
nature,  and  as  sueh,  ranging  under  known  rules  of  con- 
struction, and  are  to  be  explained  and  applied,  as  1  have  ^ 
already  stated. 

Agreeing  tlierefore,  with  my  Brothers  Burrougk  and 
Richardson^  I  am  of  opinion  ihat  the  judgment  must  be 
for  the  defendant. 

Judgment  for  the  defendant. 


Wednesday, 
June  30. 


Swain  v.  Morland,  Esq.  late  sheriff  of  Kent. 


A  fieri  faeiaM  This  was  an  action  of  debt  for  money  had  and  re- 
issued at  the  QeiseA  by  the  defendant  to  and  for  the  use  of  the  pluntiff, 
plaintiff,  on  ^^^  commenced  in  Easter  T^rm,  1818,  to  which  the 
Friday  14th  of  defendant  pleaded  nil  debet,  whereupon  issue  was  joined. 

Navemberr         The  cause  came  on  for  trial  before  Lord  Chief  Justice 

agamst  tbe 

goods  of  /.  S.    DaUas,   at  the   Sittings    at    Guildhall,  after  the    last 

On  Saturday     Michaelmas  Term,  when  a  verdict  was  foutid  for  4e 
sheriff  seised     p'aintiff  for  .£409.   I3s.,  subject  to  the  opinion  of  the 
and  sold  part     Court  on  the  following  case, 
of  the  goods, 

and  the  remainder,  by  twelve  o  clock  on  Monday  the  17th.  After  they 
had  been  delivered  to  the  purchasers,  and  removed,  but  while  the  money 
arising  from  the  proceeds  of  tbe  sale,  remained  in  the  hands  of  the  sheriff, 
namely,  at  six  in  the  evening  of  the  17th,  a  writ  of  extent  was  deli? eied 
to  him: — Held,  that  by  the  sale,  the  execution  of  the  plaintiff  was  exe- 
cuted, and  that  he  might  recover  the  monies  levied  under  such  sale, 
from  the  sheriff,  in  an  action  for  money  had  and  received. 
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In  Jugiat,  1817,  Jokn  Sage  and  Thomat  Pomfrtti 
fafiiig  itidebled  to  the  plaintiff,  •lacuted  a  warrant  of  at- 
torney for  £Q0O^  with  a  defeasance  for  the  payment  of 
^400  and  interest,  on  the  14th  of  Ninember  following. 
The  phiintiff  caus^  judgment  to  be  entered  vp  on  such 
warrant  of  attorney;  and,  on  the  same  day,  a  writ  of 
jierifacia$9  tested  on  the  £5th  of  June,  1817»  returnable  in 
eightdaysofS/.JirtfrliVi,  and  indorsed,  to  levy  .£409.  ld«. 
besides  poundage-fees,  Sec.,  was  issued  upon  the  judgment 
^^nst.5a|g»  mudPomfrtttf  directed  and  delivered  to  tf^e 
defendant  as  sheriff  of  Kent.  The  defendant,  as  sheriff, 
granted  his  warrant  on  the  above  writ  on  the  said  14th  - 
of  Notembetf  and  on  the  following  day,  being  Saiurdajf, 
the  15th,  he  entered  arid  seized  the  goods  and  chat- 
tds  ctSage  and  Pomfrett,  and  began  to  sell  the  same, 
and  having,  on  diat  day,  sold  part  of  the  said  goods  and 
chattels,  9t;s.  to  the  amount  of  ^146.  Si.5d.  continued 
such  sde  by  disposing,  in  like  manner,  of  the  remainder 
thereof  on  Monday^  the  17th  of  the  same  month ;  and  all 
the  goods  and  chattels  so  seised  and  sold,  were  moved  off 
the  premises  of  iS^^e  and  PomfreUf  on  the  17th  of  N(h 
Member,  before  twelve  o'clock  of  that  day,  by  the  respec- 
tive buyers  thereof,  who  paid  for  the  same  at  the  time  of 
removing  the  goods.  Some  days  after  such  removal  and 
payment,  the  defendant,  as  sheriff,  was  called  upon  to 
pay  over  to  the  plaintiff  the  money  so  levied  under  the 
writ,  which  he  refused  to  do;  and  upon  being  afterwards 
ruled  to  return  the  writ,  he  made  the  following  return, 
viz. ''  That  by  virtue  of  the  writ  to  him  directed,  he  did 
levy  and  receive  )he  sum  of  «£41d.  16^.  which  money  then 
remained  in  his  hands;  and  further  returned,  that  after  the 
execution  of  the  said  wri^  to  wit,  on  die  17th  November 
then  last  past,  His.Majest/s  writ  of  extent,  tested  the 
same  day,  was  delivered  to  him  against  the  goods  and 
chattels,  lands,  debts,  &c.  of  Thomas  Pomfreti  and  one 
5  cS 
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William  Sage,  for  tbe  sam  of  ^1361.  I6s.  5d. ;  and  that 
on  the  26th  of  November,  a  certain  other  writ  of  exieot, 
tested  the  dSd  of  November,  was  delivered  to  bim,  ^gaioal 
the  goods  and  chattels,  lands,  debts,  &c.  of  Jokm  Sage^ 
in  the  writ  of  fieri  facias  mentioned,  for  the  snm  of 
£\S6\.  ]&.  5d.,  and  that  in  obedience  to  the  saklwrit 
of  extent,  he  had  taken  inquisitions  thereon,  a  copj 
whereof  was  to  the  return  annexed;  and  the  defendant 
further  returned,  that  Sage  and  Pomfrttt  had  not,  nor 
had  either  of  them,  .any  goods  or  chattels  in  his  bailiwick 
(save  and  except  the  goods  and  chattels  seized  bj  him 
under  and  by  virtue  of  the  said  writs  of  extent)^  whereby 
be  could  cause  to  be  levied  the  debt  and  damages  in  tbe 
writ  of  fieri  facias  mentioned,  or  any  part  thereof.''  Hiea 
followed  two  inquisitions  taken  under  die  extent,  and  re- 
ferred to  in  the  defendant's  return,  the  first  of  which, 
after  stating  what  effects  Pomfrelt  was  possessed  of  on  the 
17th  of  November  and  the  10th  of  December  (the  day  of 
taking  the  inquisition),  found,  that  by  rirtue  of  a  writ  of 
fieri  facias  issued  out  of  the  Court  of  Common  Pleas  at 
IVestminster,  against  the  goods  and  chattels  of  Sage  and 
Pomfrelt,  returnable  in  eight  days  of  St.  Martisi,  and 
indorsed,  f*  Levy  ^409.  l6s.  besides  poundage-fees.  Sic.," 
the  sum  of  «£413.  7s,  6d.  was,  on  the  day  and  year  afore- 
said, and  on  the  day  of  taking  that  inquisitien,  remainii^ 
in  the  hands  of  the  defendant  as  sheriff;  all  which  goods 
and  chattels,  effects,  und  sums  of  money,  he,  the  sheriff, 
on  the  day  of  taking  the  inquisition,  had,  by  virtue  of  tbe 
writ  thereunto  annexed,  seized  aud  taken  into  His  Ma- 
jesty's bands ;  and  ihi\t  Pomfrett  had  not,,  on  the  day  in 
the  said  writ  mentioned,  nor  at  any  time  since,  any  lauiis, 
&c.  or  any  goods  or  chattels,  other  than  as  thereinbefore 
mentioned,  nor  had  Sage^  in  the  said  writ  niuitioned,  any 
tiling  within  his  bailiwick  that  could  be  rxlended,  seized, 
or  appruiiied^     The  svtond  iii(juisitii*n  vvns  similaj  to  the 
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first,  except  as  to  stating  what  effecla  Sage  was  possessed 
of  on  the  S2d  of  November,  and  at  the  time  of  taking  the 
inquisition.  The  money  so  levied  by  the  defendant,  as 
sheriff^  under  the  writ  of  fieri  facias,  was  again  de- 
manded, and  he  again  refused  to  pay  the  same  to  the 
plaintiff.  The  writ  of  extent  was  issued  on  the  17th  of 
November^  and  tested  on  the  same  day,  but  not  received 
by  the  sheriff  until  six  o'clock  in  the  evening  of  that  day. 
If  the  Court  should  be  of  opinion  that  the  plaintiff  was 
entitled  to  maintain  the  action,  then  the  verdict  was  to 
stand  for  the  sum  of  JE40[).  135. ;  but  if  the  Court  should 
be  of  opinion  that  the  action  could  not  be  maintained, 
then  a  nonsuit  was  to  be  entered. 

The  cause  came  on  for  argument  on  a  former  day  in 
tliis  Term,  when 
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Mr.  Serjt.  Copley,  for  the  plaintiff,  premised,  that  the 
distinction  taken  in  cases  of  this  description  was,  wliethcr 
there  has  been  any  alteration  of  the  property  or  not.  Lord 
Cbief  Baron  Macdonald,  in  the  case  of  Rex  v.  fVells  and 
Allnult  (a),  said, ''  That  the  principle  on  which  the  case  of 
jRex  V.  Cotton  (b)  was  decided^  was,  that  if  the  King's  ex- 
ecution bore  teste  before  the  property  was  altered,  it  bound 
that  property ;  that  if  the  premises  were  just,  it  reached 
goods  taken  in  execution,  but  not  sold ;"  and  he  further 
observed,  that  ''the  case  of  Cooper  v.  Chitty{c),  seemed  de- 
cisive^ as  it  was  there  laid  down,  that  on  sale  by  the  sheriff 
before  assignment  under  a  commission  of  bankruptcy,  no 
action  can  be  maintained  by  the  assignees.  But  if  the 
assignment  had  taken  place  after  the  delivery  of  the  writ, 
but  before  sale,  an  action  would  lie  against  him,  and  it 


(a)  10  /iW,  27U,  n. {b)  Parker,  112.- — (c)  iBurr. 
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laiO.         would  be  a  trespass  in  biip  to.  sell^  when  the  propertj  was 
SwaTn        *'**'"«^  ^y  •ssignmcnt'*    In  thif  case  the  property  waa 
o.  ^altered  by  the  sale,  and  the  goods  paid  for  by  the  bnyen 

MoRLANO.  before  the  writ  of  extent  was  deliTered  to  the  abenff,  and 
as  they  were  taken  and  sold,  the  sheriff  held  the  money 
in  trust  for  the  plaintiff.  Hiis  principle  appears  to  be 
established  by  analogy  to  cases  of  bankruptcy;  between 
the  act  of  bankruptcy  and  the  assignment  of  the  bankrupts 
effects,  there  is  no  change  of  propoly  as  aganut  the 
Crown,  but  by  the  assignment,  the  property  is  dtered, 
and  if  the  writ  of  extent  be  tested  after  the  executioB  of 
the  assignment,  the  Crown  is  barred.  The  case  of  Rex 
V.  Wells  and  Allnutt  has  not  only  been  recognised  but 
adopted  bj&  the  Court  ot  Exchequer  in  a  late  decision  (*), 
and  the  principle  respecting  the  alteration  of  property  has 
been  there  fully  confirmed.  H%re  it  may  be  said  that  the 
writ  of  extent  issued  on  the  s^me  day  on  which  part  of  the 
goods  were  sold,  and  that  in  law  there  is  no  fraction  of  ^a 
day,  but  the  property  was  aheady  transferred.  Generally 
speakmg,  if  two  writs  issue  on  the  same  day,  the  King's 
must  have  the  priority ;  but  here,  the  property  was  devested 
and  sold  before  the  Crown  had  taken  any  steps  whatever, 
as  it  was  sold  and  paid  before  twelve  o'clock,  and  the  writ 
of  extent  was  not  delivered  to  the  sheriff  until  six.  It  is 
not  stated  that  the  writ  was  tested  or  issued  before  twdve, 
•  and  when  the  property  is  transferred  by  sale,  the  money 

arising  from  such  sale  belongs  to  the  party  for  whom  the 
goods  are  sold ;  and  die  defendant  has  returned  that  he  has 
levied  a  certain  sum  of  money  which  still  remains  in  his 
hands,  and  which,  under  the  circumstances  of  this  case, 
be  ought  to  have  paid  over  to  the  plaintiff. 

Mr.  Scrjt.  Lens,  a&nira.-^The  question  in  this  case 
turns,  on  a  very  narrow  point.    If  the  sale  had  been  com- 


(•)  Which  has  not  yet  been  published. 
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pleCed,  the  pnoceeds  produced  by  it  would  hxfe  belonged 
to  the  pkititiff;  and  if  the  goods  had  been  delivered  to  the 
bayers,  there  could  have  been  no  difficulty  whatever ;  but 
the  question  is,  whether  or  not  these  things  have  been 
concluded,  and  die  defendant  contends  that  they  cannot  be 
so  considered  until  die  money  arising  from  the  sale  is 
actually  delivered  to  the  persons  under  %vhom  such  levy 
was  made. '  If  so,  the  writ  of  extent  is  in  time  if  it  in- 
tervene at  any  period  before  the  entiifo  completion  of  the 
esectttion  before  the  delivery  of  the  money  to  the  party. 
The  plamtiff  here  had  never  any  property  in  the  goods, 
but  had  merely  a  right  to  obtain  them  under  a  due  process 
of  Uf^.    [Lord  Chief  Justice  Dallas. — ^This  being  an 
action  for  money  had  and  received,  is  not  the  sheriff  liable 
the  moment  be  receives  it  ?]    In  common  cases,  where  the 
Crown  does  not  intervene,  it  is  true  he  ought  to  pay  over 
the  itaoney  to  the  party,  but  not  so  where  a  writ  of  extent 
has  been  issued.    It  is  very  doubtful  whether  this  is  the 
proper  form  of  action  to   compel  the  sheriff  to  do  this, 
for  where  money  is  levied  by  distress  by  one  who  has  no 
riglit  to  distrab,  au  action  for  money  had  and  received 
will  not  lie  by  him  who  has  such  right ;  for  the  money 
levied  was  never  his.      Here,  however,  there  is  a  distic- 
tion  between  money  received  by  the  sheriff,  as  in  the 
case  of  a  common  execution;  for  here  it  is  received  for 
the  use  of  the  person  who  shall  be  ultimately  entitled  to 
it    The  Court,  in  the  case  of  Thurston  v.  Mills  {a\  did 
not  determine  whether  the  writ  of  extent  was,  under  tbe 
particular  circumstances,  entitled  to  priority,  but  only  that 
the  plaintiff  could  not  maintain  an  action  for  money  had 
and  received  against  the  sheriff,  for  the  proceeds  of  the 
>  sale  under  Vivmi'ot venditioni  exponas-^  but  that  case  de- 


1610. 
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dded^  that  money  received  by  the  sheriff,  was  ia  the 
custody  of  the  law,  and  in  his  hands  .as  sheriff,  to  be 
eventually  disposed  of,  and  that  neither  the  goods  nor  the 
money  were  the  property  of  the  parties  until  they  bad 
actually^been  delivered  over;  this,  therefore,  is  not  the 
ordinary  case  of  goods  belonging  to  J*  B.,  and  the  money 
received  by  the  sherifffor  such  specific  goods ;  for  die  ^e- 
riff  is  here  the  officer  of  the  Court.  A  plaintiff  in  im  actiiMi 
has  no  right  to  the  produce  until  the  sale  is  completed,  and 
the  money  arising  therefrom  dfsiivered  over.  Ifthemoo^ 
arising  froip  the  sale  remains  in  the  same  state  as  if  it  were 
paid  over  to  the  plaintiff  in  the  execution,  or  the  sheriff  held 
it  as  trustee  for  him,  this  action  might  be  maiqtainable ;  but 
if  the  sheriff  be  not  such  trustee,  and  n^w  right?  arise  before 
his  duty  be  discharged,  the  right  of  the  Crown  may  attecb. 
If  die  money  received  from  the  purchaser,  when  the  pro- 
perty is  sold,  belongs  to  the  plaintiff  in  the  execution,  there 
would  be  an  end  of  the  question : — ^That  was  the  ground  of 
the  argument  in  the  case  of  Thurston  v.  Mills,  but  there, 
the  goods  wefe  unsold  when  the  writ  of  exteilt  came  to 
the  sheriff's  hands ;  the  question  here  i^,  what  vs  a  com- 
plete change  of  property  ?  it  is  true  that  it  is  changed 
for  some  purposes  by  the  sale,  but  the  dii&culty  is^ 
whether  the  proceeds  of  such  ^ale  are  to  be  transferred  to 
the  plaintiff  in  the  execution.  The  cases  of  Rex  v.  Wells 
and  Allnult,  and  Rex  v.  Cotton,  have  decidef),  thai  the 
plaintiff  in  execution  has  not  a  special  property  in  the 
goods,  but  must  even  be  considered  as  a  perfect  stranger^ 
apd  as  oi^e  who  posse9ses  no  title  whatever  to  them. 
Here,  the  money  is  in  the  hands  of  the  sheriff  for  the  mere 
purpQses  of  law,  and  though  the  property  of  the  de- 
fendant in  execution  is  gone,  and  such  property  is  altered 
by  sale,  yet  it  does  not  belong  to  the  plaintiff  in  executiou 
unless  he  purchases  himself,  and  the  money  produced  by 
the  sale  of  such  property  cannot  be  his  till  th^  law  vebts 
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k  in  him  by  actual  delivery ;  the  proceeds  of  the  sale  of 
the  goods  cannot  be  distingutshed  from  the  goods  them* 
selres,  and  if  he  has  no  title  to  the  goods,  he  has  none 
to  the  proceeds.  The  plaintiff  in' execution  has  merely  a 
general  right,  because  the  goods  have  been  levied;  but  it 
does  not  follow  that  he  is  entitled  to  the  whole  of  their 
proceeds  when  they  have  been  converted  into  'money. 
The  only  case  to  shew  that  the  money  produced  by  the 
sale  must  follow  the  property,  is  that  of  jRex  v.  Bow* 
^g^  (fl);  there,  an  extent  issued  in  aid,  and  goods  were 
found  and  seized,  and,  upon  a  tenditioni  exponas,  the 
sheriff  returned  that  he  had  the  money;  then  came  an 
immediate  extent  for  the  Crown,  which  also  found  the 
goods  first  extended ;  and  the  Court  held  that  the  King 
should  have  them,  but  not  if  they  had  been  delivered. 
An  immediate  extent  must  be  preferred  to  an  extent  in 
aid^  for  the  one  is  a  prerogative  writ,  and  supersedes  the 
other,  and  there  the  immediate  extent  issued  after  the 
goods  were  sold,  and  the  sheriff  had  the  money,  and  he 
could  not  have  paid  it  over  without  the  consent  of  the 
Crown.  Although  here,  the  goods  were  converted  into 
money,  stiO,  as  such  money  had  not  been  paid  over,  it 
might  be  considered  as  being  in  progress,  for  it  not  only 
remained  in  the  hands  of  the  sheriff,  but  he  returned 
for  answer,  that  it  was  in  his  possession,  between  the* 
time  of  sale,  and. the  issuing  the  writ  of  extent.  In 
Rex  V.  JVells  and  Jllmat,  it  was  held  that  the  extent  is 
in  time  if  it  be  delivered  at  any  moment  before  execution 
executed,  though  after  ihe  delivery  of  a  ^fieri  facias  at  the 
xuit  of  a  subject,  toi  the  sheriffs  An  execution  cannot 
fairly  be  said  to  be  executed  before  the  money  raised  by  the 
;sale  be  paid  over  to  the  plaintiff  in  execution.     If  the  mo- 
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oej  be  oot  pmd  ofer,  the  sheriff  migbt  be  nikd  \o  faridg 
itioto  Court,  and,  under  the  circamstanoes  of  this  case, 
would  they  order  him  to  pay  it  over?  If  not,  it  is  quite 
dear  that  this  action  eanoot  be  supported,  as  the  gooda 
were,  in  fact,  never  the  property  of  the  plaintiff.  On 
the  facts  of  this  case,  it  is  dear  the  pkintiff  cannot  re- 
cover, for  in  law  there  can  be  no  fraction  of  a  day,  and 
as  only  part  of  the  goods  were  sdd  on  the  Saturday,  and 
the  remaining  part  on  the  Monday,  and  dthough  such 
latter  sale  might  take  place  before  the  sheriff  received  die 
writ  of  extent,  still  the  Crown  is  entitled  to  the  produce 
c^  all  the  goods  sold  on  that  day,  at  whatever  hour  the 
writ  mig^t  have  been  tested ;  for  a  writ  of  extant  shall 
have  a  priority  although  it  be  issued  at  a  later  period  of  the 
day»  if  the  money  be  not  actually  paid  over  by  die  dieriff 
to  the  plaintiff  in  execution,  before  such  writ  is  lecoved. 
As  to  the  effect  of  an  assigoinent  in  bankruptcy,  ao  as  to 
divest  the  King's  right  afterwards,  the  assignment  dianges 
the  property  to  the  assignees,  who  are  therefore  put  in  the 
place  of  the  bankrupt  Here  the  rigibts  of  the  purchasers 
are  not  affected,  and  in  the  cases  of  bankruptcy,  no  ddfd 
persona  intarveoe,  as  dwi  sheriff  doea  here,  nor  has  the  pro- 
perty been  trensoraled  into  money.  In  Mex  v.  EaH,{a),, 
an  extent  and  a  commission  of  faankfuplcy  issued  the  aause 
day,  and  it  was  held  that  the  extent  should  have  the  pre- 
ference, but  here  no  finctioa  of  si  day  can  be  received. 
The  money,  therefore,  in  this  case,  only  remains  m  the 
hands  of  the  sheriff  as  an  officer  of  the  Court,  and  not  as 
the  trustee  of  the  plaintiff,  and  as  the  hitter  had  not  re- 
ceived the  fruits  of  his  execution,  he  is  not  entitled  to 
recover  in  this  action. 


Mr.  Serjt.  Copley  in  reply,  admitted,  that  if  an  action 


(a)B«a6.  33. 
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for  money  had  aod  receif  ed  did  not  fie  against  the  de- 
fendant as  sheriff,  that  the  plaintiff  would  not  be  entitled 
to  bis  claim ;  but  he  insisted  that  that  proposition  could 
not  be  sustained.  That  it  was  quite  clear,  if  a  sheriff 
levy  under  vi  fieri  fadas^  he  is  liable  to  an  action  for 
money  had  and  received  at  the  suit  of  the  party  by  whom 
the  writ  was  issued,  immediately  on  the  levy  being  made. 
An  action  of  this  nature  is  of  the  most  common  descrip- 
tion. The  case  of  Thurston  v.  MUU  (a)  is  decisive  as  to 
this  point.  It  was  there  considered  by  the  Court,  that  if 
the  money  had  been  levied  under  the  fieri  facias,  the 
sheriff  would  have  been  immediately  liable,  but  he  did 
not  levy  under  that  writ,  but  only  under  the  vendiiioni 
exponas  on  which  the  sale  took  place.  In  Perkinson  v. 
Gilford  (b),  it  was  resolved  that  debt  would  lie  against 
the  executors  of  the  sheriff  for  money  levied  under  a  fieri 
facias f  although  be  had  not  returned  the  writ.  That  is  all 
that  is  required  in  this  case,  for  if  the  plaintiff  m  execution 
may  bring  an  action  against  the  sheriff  on  the  sale  of  the 
goods,  thete  ts  an.  end  of  the  question.  Here,  the  greater 
part  of  the  goods  had  not  only  been  sold  and  delivered  to 
the  purchasers,  but  the  money  was  in  the  sheriff's  hands, 
and  the  action  might  have  been  immediately  brougbh  In 
MUdaiay  v.  Smith  (c)  it  is  said, ''  the  sheriff  is  answerable  ' 
for  the  value  of  the  goods  after  he  has  seized  them, 
and  is  bound  to  sell  them  at  all  events,  and  is  bound  to 
the  value  be  has  returned  them  to  be  of.*'  It  is  therefore 
clear  that  this  action  is  properly  brouf^t,  for  wh^n  the 
goods  were  sold,  the  liability  of  the  sheriff  immediately 
attached.  With  respect  to  the  dbtinction  which,  has  been 
taken  between  those  goods  which  were  sold  on  the  Sahsr-^ 


1810; 
Swain 

MORLAND* 


{a)\fiEast,  252.- 
Saund.  344,  n.  3, 


(6)  Cro.  Car.  639. (c)  2  Wms. 


750 


CASES  IN  thinity  term. 


leio. 


8WAIN 
V. 


dajf  and  thoM  on  the  Monday  following,  it  cannot  be 
maintained,  for  at  the  hour  of  twelye  on  the  latter  day, 
a  complete  change  of  the  property  had  taken  place,  and 
the  goods  were  accordingly  delivered  to  the  buyers.  The 
writ  of  extent  waa  not  received  by  the  sheriff  till  six 
hours  afterwards,  and  it  is  not  stated  at  what  hour  of  that 
day  it  waa  tested.  But  it  is  immaterial  whether  the  writ  of 
esteut  has  a  priority  or  not,  because  this  is  iH>t  a  question 
as  to  the  goods,  but  the  proceeds  for  which  they  were  sold. 
The  money  arising  from  the  sale  is  clearly  the  plaintiff's 
property  in  that  suit,  the  Crown  therefore  cannot  interfere 
for  what  belongs  to  the  plaintiff,  as  the  process  issued  by 
them  was  against  the  property  of  die  defendant  in  execiH 
tion.  But  the  priority  ^f  the  two  writs  cannot  apply  here, 
for  the  distinction  is,  that  the  Crown  shall  have  the 
preference  Avhen  the  writ  of  the  subject  is  uneiecuted. 
Here  .there  was  no  concurrence  of  writs,  as  the  property 
bad,  previously  (o  the  extent,  been  changed  and  assigned 
to  tlie  buyers.  In  the  case  of  the  Attorney-General  v. 
dapell  (a),  it  was  determined  that,  *'  extents  had  been  beM 
good  which  had  been  actually  levied  by  a  Jierijacias,  and 
in  the  sheriff's  custody,  the  extent  coming  before  a  bill  of 
sale  made,  so  as  the  property  vims  not  altered."  But  here 
the  property  had  not  onlyb^n  paid  for  but  delivered 
before  the  issuing  of  the  writ  of  extent.  With  respect  to 
thecasejof  i2exv.  i)otn2age(i),  both  the  processes  were 
at  the  suit  of  the  Crown,  and  that  case  hud  no  reference 
to  whether  an  action  similar  to  the  present  was  maintain- 
able or  not.  In  Rex  t.  Earl  (c),  which  has  b^to  relied  oo 
as  to  there  bemg  no  division  of  a  day,  there  was  nothing 
done  but  die  taking  of  poaaestion  by  the  measenger  under 
the  commission,  and  it  is  not  applicable  to  the  present  case, 


(«)  25Aoif.  4»0.— ^6)  Parker,  282.— <c)  BunL  33. 
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98  here  the  sheriff  had  not  only  sold  the  goods,  but  received 
the  money  for  ■them  from  the  different  purchasers,  which 
mooej  was  never  the  property  of  the  party  against  whom 
the  writ  of  extent  had  issued. 

Cur.  mdv.  vuli. 


1819. 


Swain 

MORLAND. 


Lord  Chief  Justice  Dallas  on  this  day  delivered  (he 
judgment  of  the  Court  as  follows : — 

This  is  an  action  in  deht,  for  money  had  and  received, 
tried  before  me  at  the  Guildhall  Sittings,  after  last  Mich' 
aelmas  Term,  when  a  verdict  was  found  for  the  plaintiff, 
lbr«£409.  13«.  upon  a  caie,  which  in  substance,  stated 
the  following  facts : 

On  the  14th  of  NavenAer,  1817,  a  writ  of  ^ri  facias 
issued  on  a  judgment  obtained  by  the  plaintiff,  against 
the  goods  and  chattels  of  John  Sage  and  TJiomat  Pom' 
freitf  for  the  sum  of  ^800.  On  the  next  day,  Saturday 
the  13th,  the  sheriff  entered  and  seized,  and  sold  part  of 
the  goods  to  the  amount  of  ^146.  Ss.  5d.p  and  on  Monday 
the  17th,  by  twelve  o'clock  of  that  day,  he  sold  the 
remaining  part  of  the  goods,  and  after  they  had  all  been 
delivered  and  removed,  but  while  die  money  remained  in 
his  hands^  a. writ  of  extent,  tested  the  17th  of  November^ 
I.e.  the  day  of  such  sale,  was  delivered  to  the  sheriff,  Mho 
therefore  refused  to  pay  over,  and  retained  the  sum  so  re* 
ceivcd  to  the  plaintiff's  use,  to  recover  ^thich,  this  action 
19  brought. 

It  is  not  necessary  to  say  any  tiling  as  tu  (he  general 
question,  whether  the  King's  writ  of  extent  is  to  have  pri- 
ority over  the  writ  of  the  subject,  though  tested  or  de- 
livered on  a  later  day,  while  the  goods  seized  remain 
unsold  in  the  sheriff's  hands,  for  here  the  goods  were  sold 
anil  ihe  money  receiveti,  and  therefore  the  question  is, 
whether^  after  sale,  and  the  goods  converted  into  money. 
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act  or  the  neglect  of  the  party  in  not. suing  outorcie- 
liTering  the  writ  of  extent  before.    Bat  it  wu  said  io  the 
argument  at  the  bar,  the  sale  is  only  ended  when  the  money 
is  paid  over^  and  till  then^    all  is  in   progresi.    Tbb 
is  not  so.    The  sale  is  complete  when  the  party  to  whom 
the  goods  belonged  loses  his  property  in  them,  which  vests 
in  him  by  whom  they  are  booght    TTie  property  annot 
be  in  two^  under  adverse  titles  at  one  and  the  same  time. 
The  sale  divestii^  the  property  out  of  the  origioal  ovn^, 
the  money,  the  produce  of  that  sale,  cannot  beloog  to 
him.    To  say,  therefore,  that  the  sale  is  in  progress,  is  to 
give  a  meaning  to  the  word  which  is  repugnant  to  the 
nature  of  the  thing,  and  to  confound  with  the  sale  itself, 
the  effect  and  consequence  of  it,  namely,  the  fiwl  P^ 
ment  of  the  money  to  the  party  under  the  eiecnfioB,  m 
whom,   by  the  sale,  the  property  vested.     It  has  heen 
further  said,  the  money,  while  in  the  hands  of  the  sheriff, 
represents  the  goods;  it  is  but  the  goods  converted  mto 
money;  and  so  it  is;  but  to  what  conclusion  docs  this 
lead?  Not  that  the  money  belongs  to  the  party  to  whom 
the  goods '  belonged,  for  his  property  ceased  by  Ae  sJ^t 
and  therefore  the  money,  the  fruit  of  the  sale,  is  *«  F^ 
perty  of  him  to  satisfy  whose  debt  the  goods  vcre  seized 
and  sold.     It  represents  the  goods,  yttOfli  the  purpose » 
the  writ,  namely,  to  make  the  property  sold  belong  to  the 
party  on  whose  account  they  were  commanded  to  be  so  . 
Nor  is  the  observation  better  founded,  that  till  the  return 
of  the  writ,  the  money  is  under  the  controul  of  the  Court, 
for  though  it  be  so  if  not  paid  over,  still  it  is  only  to 
answer  the  exigency  of  the  writ.     But  further,  the 
is,  that  the  fiction  of  the  law  shall  not  enare  to  work  in- 
justice, and  that  timd  may  be  shewn,  at  least  in  many 
where  the  justice  of  the  case  so  requires,  asiar 
depends  on  the  acts  of  the  parties  themsewes. 
Crick/adecsise  {Peiriev.  /.orrf 'Porci^i/e'/) (4 "' '^^^      ' 
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qucstioD  wai ^  whether  tb^  priority  of  one  jacl|inent  before 
aootbel*  could  be  averred,  where  it  was  admitted  in  the  re* 
cord,  that  both  judgments  were  given  on  the  same  day;  and 
it  wna  determined  tbat  it  comI^  not.  But  Lord  Manffiel4 
took  the  distinction  between  a  judgment|  which  is  the  act 
of  the  Court,  and  the  act  of  the  party,  suph  a?  the  com- 
mencement of  the  suit.  And  ifi  Pugh  ▼.  HoUmoh,  this 
di^tinctiou  waa  recognized  by  Mr.  Justice  Bulkr,  who 
aai4  (a)>  ''The  delivery  of  the  declaration  is  not  a  judicial 
proceeding,  but  the  act  of  die  party.*^  Here,  then,  the 
delivery  of  the  writ  of  extent  was  the  act  of  the  party, 
aa  the  delivery  of  the  declaration  was  in  Pugh  v.  RobiH^- 
spa ;  and  this  case  expressly  state9  the  delivery  to  have 
been  after  the  sale. 

Narrowing,  therefore,  our  decision  to  the  particular 
point,  we  think,  that  by  the  sale,  the  execiftion  was  ex- 
ecuted, and  there  being  no  fact  stated,  from  which  it 
appears  that  tbM^fiat  for  the  extent  was  anterior  to  the  sale^ 
we  cannot  presume  such  fact,  or  suffer  a  fiction  to  operate 
against  the  justice  of  this  case. 

One  point  only  remains  to  be  observed  upon,  ai¥l  very 
shortly,  Suppodng  the  plaintiff  entitled  to  the  moneys 
still  it  has  been  argued  that  this  action  for  money  had  and 
received  will  not  lie.  And  the  case  of  Thurston  v.  Milb  (fi) 
has  been  referred  to ;  but  that  case  was  wholly  different 
from  the  present.  The  money,  therefore,  in  this  case, 
is  not  retained  under  any  authority  of  the  Court.  It  is 
unnecessary  to  say  what  the  Court  would  have  done  if 
the  sheriff  had  made  any  special  application ;  for  he  has 
made  none.  On  this,  therefore,  we  give  no  opinion. 
But  in  this  respect  it  resembles  the  case  of  Dale  v. 
Birch  (c),  in  which  Lord  EUenborough  held,  that  after  a 
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return  to  a  fieri  factoij  the  sheriff  was  liable  to  an 
action  for  money  had  and  rceeived,  wiihout  any  demand  of 
payment f  and  that^  though  tinder  the  facts  the  action  ap- 
peared to  be  vexatious ;  and  his  Lordship  was  of  opinion 
that  the  Court  would  have  staid  the  action  oo  an  applica- 
tion being  made,  yet,  there  having  been  none,  be  hdd,  that 
upon  the  sheriff's  return,  the  money  levied  was  money  had 
and  received  to  die  plaintiff's  use,  and  he  had  a  right  to 
bring  an  action  to  recover  it,  without  any  preidoos  de- 
mand of  payment. 

I  mention  this  case,  as  applying  only  to  the  circuinetance 
of  no  application  being  made  on  the  part  of  the  sheiiff 
for  the  return,  I  am  aware,  that  was  merely  the  com- 
mou'cetum,  and  not  stating  on'the  face  of  it  any  conflicl- 
ing  claims  as  the  return  does  here. 

But,  on  the  general  ground,  diat  in  point  of  hw, 
money  had  and  received  by  any  person,  is  money  had  and 
received  to  the  use  of  the  party  legally  entitled,  and  that 
tlie  party  so  entitled  is  the  plaiutiff  in  this  action,  to  the 
extent  of  the  sum  levied  under  his  writ  of  execution  ez« 
ecuted,  and  that  such  sum  remained  in  the  hands  of  the 
sheriff  at  ^he  time  of  the  action  brought,  we  think  the 
plaintiff  is  entitled  to  recover. 


Judgment  for  the  plaintiff  accordingly. 
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Wednesdajr, 
Lowe  v.  Robins.  June  dOth. 

Mr.  Serjt.  Onslow,  on  a  former  daj  in  tliis  Term,  had  The  plaintiflT,  in 

obtained  a  rule  nisi,  that  the  judgment  which  had  been  r*^*^i^?i'  ®^' 

,       ,  '  ^         .       .    tamed  the  «ig- 

obt^ived  by  the  plaintiff^  on  a  writ  of  sctre  facias  m  this  nature  of  a 

cause,  and  the  subsequent  proceedings  thereon,  might  be  Serjeant,  to  a 
set  aside  for  irregularity,  and  that  the  defendant  "''g**^  to'*i«sue**a*'^ 
now  be  allowed  to  plead  to  the  scire  facias.    He  founded  ^rlt  of  scire 

his  motion  on  affidavits  which  suted,  that  in  Triniiv  Term,  /^<^***»  against 
,«-*^     I        !..«...,      .    .  ••     ^  the  defendant, 

1808,  the  plamtiff  obtained  a  judgment  in  this  Court,  on  a  judgment 

against  die  defendant,  for  «£l05.  19^.  and  costs,  which  more  than  ten 

was  signed  as  pf  that  term,    lliat  he  took  no  further  step  yf.^*'"  ®!^-    '^^ 

till  last  Huary  Vacation,  which  was  more  than  ten  years  sheriflT  re- 

from  the  time  judgment  was  signed,  when  he  obtained  a  turned  nihilt 

writ  of  scire  facias  quare  executionem  non,  directed  to  the  f^^j^^^  i,^j  „q 

slieriiis  of  London,  to  which  they  returned  jiikil.      That  personal  or 

although  the  plaintiff  knew  that  the  defendant  was  then  ^}^^^  ^^}^^^  ®f 

the  writ  s  liav- 
residing  in  Serjeant* s  Inn^  Fleet  Street,  no  notice  was  j^g  iggned,  al- 

given  to  him,  either^  by  the  sherifls,  or  any  oth^  per-  though  he  re* 

son  whatever,  that  such  writ  had  issued.    Tl»e  irregularity  "l^®,^  Jf  f J?®  ?^,*" 

,       t^      1  •    .«.  I     1    .     •     J  •     riif 's  baihwick : 

complained  of  was,^rs/,  that  the  plaintiff  had  obtained  the  after  the  return, 

signature  of  a  Serjeant  at  law,  to  a  motion  paper  for  is-  ^he  plaintiff 

suing  the  scire  facias  out  of  term,  instead  of  making  that  "i^nl-— Held 

motion  in  Court,  which  was  necessary,  after  ten  years  had  .that  such  judg- 

elapsed ;  and  secondly,  that  although  tlie   plaintiff  knew  ™®^^  ^**  ^^'^ 

,.-.  ij.i,  t.        .,      regular,  as  the 

where  the  defendant   resided,  be  had  not  given  him  either  ^f|(  should 

personal  or  any  other  notice  of  the  proceedings,  neither  have  been  is-  ' 

had  he  notice  from  the  sheriffs  who  had  returned  ni A//,  s'^edonamo- 

tion  to  the 
Tlie  Learned  Segeant  relied   on  the  case  of  Bagnall  v.  Court  in  term 

Grau  (fl)  to  shew  that  the  defendant  was  entitled  to  a  per-  ^in^e,  and  the 

defendant 

-*  ,    ■  ■■  ■         I  ■  . should  have 

•  had  personal 
(a)  2  Sir  W.  Bl  1140.  notice  thereof. 
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1819.         sonal  noticci  and  that  therefore  the  issuing  of  the  writ 
^^y^^        was  a  surprise  upon  him. 

Robins.  Mr.  Serjt.  Botanquei  afterwards  shewed  can8e.~First, 

as  to  the  surprise,  he  dbsenred  that  the  original  jud^- 
ment  was  signed  on  a  ofgntwit  prtn  by  the  defendant,  m 
1808 ;  that  three  letters  had  lately  been  written  to  Um; 
the  first  of  which  was  written  on  the  ISdi  of  JprU  last, 
informing  him,  ■  that  if  the  judgment  were  not  satisfied, 
the  scire  facias  would  issue;  that  before  die  aherifi  re- 
turn, a  second  letter  was  sent  to  him,  saymg,  that  the 
scire  fadas  was  lodged  with  them;  and  a  diird  letter  was 
*  written  on  the  20th  of  die  same  mondi,  informing  him 
that  judgment  had  been  signed  on  die  scire  faeiati  tfaattfcis 
last  letter  Was  sent  to  the  defendant's  residence,  and 
answered  by  one  of  his  clerks ;  here,  therefore,  the  de> 
fendant  had  eveiy  thing  but  actual  personal  notice.  As  to 
the  irregularity,  although  the  original  judgment  be  of 
more  than  ten  years  standing,  yet  in  this  Court  the  execu- 
tion issues  under  a  Serjeant's  signature,  and  need  sot  be 
by  motion  in  Court,  although  such  motion  is  rtqtfdatle  in 
the  Court  of  King*s  Bench ;  but  if  the  pfaetice  of  this 
*  Court  be  otherwise,  the  want  of  such  a  motion  cannot  be 

taken  advantage  of  by  diis  rule,  fdr  it  is  a  rule  to  set  aride 
the  judgment,  and  not  the  scire  facias  itself;  therefor^ 
whether  the  scii^e  facias  be  regular  or  not,  is  b^de  the 
present  question,  but  the  defendant  has  appeared  to  the 
scire  facias^  and  asked  for  time  to  plead ;  there  »  no 
ground  therefore  to  set  aside  the  writ,  such  a  motion  can 
only  be  necessary  where  the  proceedings  are  against  a  new 
party  as  personal  representatives,  and  not  where  the  writ 
issues  against  the  defendant  himself.  It  was  never  con- 
sidered necessary  to  give  the  defendant  personal  notice,  till 
the  case  of  Bagnall  v.  Gratfj  but  that  case  has  altered  the 
antecedently  established  practice,  by  which  no  affidavit  of 
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such  notice  was  required.  But  ia  that  case  the  executor 
of  tbe  piftiatiff  bid  leave  to  f ue  out  the  sdre  facias, 
and  it  therefore  does  not  apply  to  cases  where  the 
original  parties  are  alive.  lo  the  case  of  Coy^arne 
T.  Ffy  (a),  the  same  rule  was  adopted  as  in  SiagacJl 
V.  Gray,  where  an  administrator  cum  t^tamento  annexo, 
had  leafe  to  sue  out  a  fctre  ybcuu ;  and  it  appears  that 
the  Court  there  acted  according  to  a  precedent  said 
to  have  been  settled  about  nine  years  before^  which 
was^  no  doubt,  that  of  Yarker  v.  Reynoldson,  referred 
Co  in  the  former  case.  [Mr.  Justice  Burrough. — How 
can  a  scire  facias  be  available,  upless  the  party  have 
knowledge  of  its  having  issued  ?]  If  it  be  not  ten 
yean  old,  no  personal  service  or  notice  is  required. 
In  thu  Court  it  is  a  rule,  that  if  a  scire  facias  issue 
upon  a  judgment  for  debt  .and  damiq^es,  against  the 
defendant  himself,  who  was  party  and  privy  to  tbe  judg- 
ment, and  the  sheriff  return  nihil,  and  the  defendant 
make  default,  there  shall  be  judgment  against  him 
without  awardiog  a  second  scire /ocias.  Jtnonymous  (b), 
.  BottM  v.  Ckifdonic),  .where  the  distinction'  is  taken  be- 
tween the  original  parties  and  their  personal  represeuta- 
'tives. 


1619. 

WvW 

Lows 

r. 

KoBins. 


Mr.  Serjt.  Onshw,  in  support  of  die  rule. — ^Althoi^h 
one  nihil m9j  be. sufficient^  without  a  second  scire  facias 
being  awarded;  still  the  signature  of  a  Serjeant  out  of 
Court,  and  in  vacation,  is  wholly  contrary  to  the  practice 
of  this  Court,  when  tbe  original  judgment  has  been  ob- 
tained more  than  ten  years.  The  rule  laid  down  in  Sal" 
kdd,  is  corroborative  of  the  case  of  Bagnall  v.  Gray, 


(a)2SirW.  ^805.- 
168.  (a.) 


<6)  2Salk.  609. (c)Z>y«r, 
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1819.         wbersitwts  stated,  that  exectltbn  was  not  to  is 

l'^^^  formarly,   on  die  return  of  two  tdhib,  but  either  oo  a 

0.  return  of  tcire  facias,  or  an  affidavit  of  personal  notice  to 

Robins.       the  drfendant,  and  although  it  has  been  said,  that  the 

application  for  the   scire  facias  there,  was  made  by  an 

executpr^  yet  it  does  not  appear  diat  thjB  precedent  by 

whf^  that  case  was  governed,  was  founded  on  an  apph- 

cf^tion  by  a  personal  representatiye.  - 

Cttr.  adv.  vuli. 

Lord  Chief  Justice  Dallas,  on  this  day  delivered  the 
judgment  of  tlie  Court  as  follows; 

This  case  comes  before  the  Court,  on  a  motion  made 
on  behalf  of  the  defendant,  calling  on  the  plaintiff  to 
shew  cause  why  the  judgment  obtained  on  the  writ  of 
srtVe  facias  issued  in  this  cause,  and  die  subsequent  pro- 
ceedings thereon,  should  not  be  set  aside. 

The  facts  of  the  case  appear  by  the  affidavits,  to  be 
these.  In  Trinity  Term,  in  the  48th  year  of  the  present 
King,  the  plaintiff  obtained  a  judgment  in  this  Court 
against  the  defendant  for  «£  105. 1 9s.  and  costs.  Tbe  plainr 
tiff  took  no  farther  step  m  the  cause,  till  after  the  expira- 
'  tion  of  ten  years  from  the  time  of  signing  the  judgment. 

After  this,  a  few  days  before  Easter  Term  last,  the 
plaintiff  obtained  the  signature  of  a  Serjeant  at  law,  tos 
motion  paper  for  the  issuing  sl  scire  facias,  calling  on  the 
defendant  to  shew  cause  why  execution  should  not  issue 
against  him ;  this  was  contrary  to  the  well  known  practice 
of  the  Court,  for  it  is  settled,  that  aft^r  ten  years,  such  a 
motion  paper  can  only  be  obtained  in  term  time.  By  thb 
irregular  step,  the  writ  of  sctVe  facias  was  issued  in 
Hilary  vacation,  about  the  7th  April  last,  returnable  the 
first  return  day  of  Easlqr  Term  last. 

The  writ  was  directed  to   tbe    sheriffs  of  LonJhn; 
who    returned     nihil,   although    the    defendant   at  the 
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tioie  was    resident  in   SerjeanCs  Inn,  in  London.      It         1819. 
is  sworn  and  not  denied,  that  tbe  defendant  had  no  no- 
tice from  the  sheriffs,  or  any  one  on  their  behalf,  of  this 
writ,  and  there  is  no  affidavit  that  he  had,  from  any  one,       Robin iS. 
personal  notice  of  it,    which,  according  to  the  case  of 
Cpysgarne  v.  Fly  (a),  is  said  tor  be  necessary. 

We  think,  that  where  the  defendant  resides  widiin  the 
bailiwick  of  the  sheriff"  to  whom  the  writ  is  directed, 
he  ought  .to  have  notice  by  summons  from  the  sheriff, 
and  that  m  such  case,  a  return  of  nihU,  stating  that  he 
has  nothing  in  his  buliwick  whereby  he  can  be  sum- 
moned, cannot  be  supported. — After  the  return  of  the 
WTit  on  tbe  5th  3fay,  the  plaintiff  signed  judgment.  If 
the  defendant  had  moTed  to  set  aside  the  scire  facias,  as 
well  as  tbe  judgment,  tbe  Court  must  have  made  the 
rule  absolute,  because  it  is  most  clearly  settled,  that  after 
ten  years,  a  motion  ..to  rcTive  a  judgment  can  only  be 
made  in  term  time.  We  think,  however,  that  the  rtile 
the  plaintiff  has  obtained,  must  be  made  absolutp  for 
setting  aside  the  judgment.  Tbe  judgment  was  signed  on 
the  5th  of  May.  It  was  urged  at  the  bar,  that  the  irre- 
gularity was  waived  by  the  defendant's  appearance  to  the 
writ  of  scire  facias.  This  appearance  was  not  entered 
Jtill  the  11th  of  May,  the  plaintiff  will  have  the  benefit  of 
this  appearance,  for  it  is  to  tlie  writ  of  scire  facias,  and 
he  will  be  enabled  to  deliver  his  declaration,  and  proceed 
xegularly  in  the  cause.  But  we  think  it  no  waiver  of  the 
objection  to  the  judgmept ;  for,  strictly  speakbg,  the 
scire  facias  is  tbe  .commencement  of  a  new  suit,  and  the 
defendant  did  righ^  tp  eixter  an  appearance,  before  he 
made  i(ie  motion. 

Bule  absolute. 


(a)  2  Sir  W.  BL  996. 
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sufiered  his  certificate  to  expire, 
although  remittances  were  ande 
by  such  attorney  for  the  purpose 
pf  repewing  it;  theCoortwili 
re-admit  him  on  payment  of  hit 
arrears,  without  a  term*s  notice. 
Ejs  parte  Chriitian,  T.  59  G.  I 

AUCTION. 

See  Execution,  I, 

AYOWllY, 
Sefi  RBPUi^iy,  1* 

AWARD. 

See  Costs,  7. ». 
Practice,  4. 

Variance,  4. 

1.  If  the  terms  of  an  award  be 
clear  upon  the  face  of  it,  tbc 
Court -wiU  not  admit  an  affidavit 
of  one  of  the  arbitrators  to  ex- 
plain theiF  intention.  Gardenr. 
MUchell,  JS:.69ft3.  241 

2.  Six  partners  entered  into  two 
bonds  of  suljmission  to  arbitra- 
tion; in  tlje  pop,  tjiree  gaw 
a  joint  and  seTenJ  bond  to  m« 
other  three,  conditioned  for  the 
due  performance  of  the  awtfd, 
and  the  latter  gave  a  aiwwf 
bond  to  the  three  former,  iw 
arbitrator  awarded  that  one  of 
the  threer  former  ahonW  P»y  » 
certain  sum  to  one  of  hj«  ««- 
obligors,  in  11^  •^^VZ. 
on  the  award  brought  bj  the  ow 
against  the  other  alooe.  ^»; 
that  he  might  recorer  Je  lujj 
awarded.  WhUer  r.  Vkiie^J: 
69G.Z.  ^* 

BAIL 

^SecARRKST. 

1.  If  a  defendant  •«'^*f  *"  .t!.' 
charge  of  his  bail  m  tbe'^' 
lion,  after  final  H^*"^"'' ,  is 
term  in  which  such  judgment 


BAIL  BOND. 


BANKRUPT. 


7<S5 


^gned,  is  one  of  die  two  terms 
in  whidi  tte  plaintiff  mnst  charge 
him  in  ezecntion.  Neill  t.  Lcve- 
lass,  H.  59  G.  3.  Pof^e  8 

%  If  bail  be  putin,  in  the  conntj 
palatine  of  Lancaster,  where  the 
defendant  is  arrested  npon  a  tes- 
tatum capias  from  London;  and 
it  appears  on  the  face  of  the  bail- 
piece  that  tjiey  had  been  put  in  at 
Lancaster:  Held:  that  the  bail- 
piece  was  wrong,  9s  jt  should 
nare  stated,  that  the  testatum  is- 
sued from  London  into  the  county 
palatine;  but  the Conrt gave  time 
for  a  proper  bail-piece  to  be 
transmittea,  and  directed  that 
the  same  bail  might  justify.  Long- 
worth  v.  Heafy :  Lee  v.  Same, 
H.  69  G.  8.  70 

d.  If  added  bail  be  excepted  to,  t)n 
the  ground  that  the  original  bail 
were  attorneys'  clerks,  the  Court 
will  give  time  to  pat  in  and  jus- 
tify fresh  bail.  HodgcM  v.  Meek, 
£.59  6.3.  240 

4.  If  a  defendant  be  in  the  criminal 
custody  of  the  Court  of  King's 
jSeneh  for  a  conspiracy,  this 
Coitirt  wiU  not  take  him  out  of 
such  custody,  in  order  to  sur- 
render hjm  in  discharge  of  his 
bail.  Bennett  y,Kinnear ;  Currie 
V.  The  same,  E.  50  G.  8.  259 
6.  Bail  about  to  justify  by  affidavit 
were  described  in  the  notice, 
"  as  of  the  town  and  county  of 
the  town  of  Nottingham  :  Held : 
too  general,  and  that  the  street 
in  which  they  resided  should 
have  been  inserted  in  the  notice ; 
and  that  new  bail  could  not  be 
substituted,  as  tl^e  fonner  were 
brought  up  under  a  rule,  and  not 
a  notice.  Anonymous,  E.  59  G,  3. 
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BAIL  BOND. 

^.  A  declaration  on  a  bail-bond,  in 
setting  out  the  condition,  stated, 


that  if  the  defendant  should  ap- 
pear to  answer  the  plaintiff,  "  oc- 
cording  to  the  ctistom  of  his  Ma- 
jesty*s  Court  of  Common  Bench 
l)ere,'''the  obligation  'should  bo 
void.  Oil  the  production  .of  Hjlo 
bond,  the  former  words  were 
omitted: — Held:  that  this  was, 
no  variance,  as  it  was  only  nor 
cessary  to  set  out  the  condition 
according  to  its  legal  effect.  Bon- 
fellow  V.  Steward,  E,  59  G.  3. 

Pagc2,H 

BAIL  PIECE. 

^e  Baii.,  2. 

VKACT|C£y9. 

BANKER. 
&e  Money  UAi>  and  r^eived. 


BANKRUPT. 

See  Costs,  10. 
Feu>ny,  1. 
Indictment,  1. 

1.  Two  traders  in  partnership,  left 
^  their  shop,  and  told  their  shop^ 
man  that  they  were  going  out  to 
endeavour  to  get  some  bills  of 
exchange  discounted,  and  direct- 
ed him  to  say  that  they  were  not 
in  the  way,  or  to  lyiake  some 
excuse  for  them  in  case  a  creditor 
should  call.  On  that  and  on  the 
following  day  a  creditor  called , 
when  they  were,  both  at  home, 
and  desired  to  see  either  the  one 
or  the  other  of  them,  when  the 
shopman  denied  them,  without 
being  authorised  by  them  so  to 
do  : — Held:  that  the  Jury  wore 
warranted  in  concluding  that  tliry 
absented  themselves  with  ^  in- 
tent to  delay  their  creditors. 
Cappcjr  V,  Des  Anges,  H.  69  C?.  3. 
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BANKRirPT. 


BARON  AND  FEME. 


9«  If  a  buikrapt  be  described  tn  a 
GOfluniBsion  a^  a  dealer  in  catde 
only;  evidence  cannot  be  ad- 
duced to  prove  that  he  waa  a 
dealer  in  nops.  flo/e  ▼.  £Wa//» 
H.&9  0.2.  PageM 

3.  Qwere,  Whether  a  farmer,  who 
deals  laively  in  sheep,  and  sells 
some  at  niirs  from  his  ow^  farm, 
and  makes  purchases  and  sells  at 
the  same  fair,  at  a  profit  and  loss ; 
and  bnys  and  sells  others  that 
had  never  been  at  any  fair,  be  a 
trader  within  the  6  G.  2.  c.  80. 
ff.40?  58 

4.  An  action  of  trespass  quare 
eiau$umfregit  in  maintainable  by 
a  tenant  from  year  to  year,  who 
had  become  bankrupt  after  the 
committing  the  trespass,  and  be- 
fore the  commencement  of  the 
suit ;  and  the  right  of  such  action 
does  not  pass  to  the  assignees  by 
the  aasigniQent,  unless  they  in- 
terfere; as  the  bankrupt  may  sue 
as  a  trustee  for»  and  has  a  good 
title  against  all  persons  but  them. 
Clark  Y.Cahert,  M.  69  G.  3.     06 

6.  The  issuing  a  commission  of 
bankruptcy  is  of  itself  sufficient 
notice  to  all  the  world  of  a  prior 
act  of  bankruptcy  having  been 
committed ;  and  the  want  of  ac- 
tual or  personal  knowledge  of 
the  issuing  of  such  commission 
wiU  not  protect  a  payment  made 
within  the  stat  Uac.1.  c.l5.«.14. 
BrookBT.Sowerhjf,  A 60  6.3. 

157 

6.  An  acknoiHedgment  by  a  per- 
son that  he  was  in  partnership 
with  another  as  a  trader,  who 
afterwards  became  bankrupt,  is 
sufficient  to  constitute  a  trading 
within  the  meaning  of  the  bank- 
rupt laws;  although  no  acts  of 
buying  or  selling  were  proved  to 
have  taken  place  during  the  part* 
nership.  Farher  r»  Barker,  E, 
69  &  3.  226 


?•  In  'an  action  of  trover  bronght 
by  the  aaaiipiees  of  a  bankrapt 
for  a  rick  of  bark,  and  cS  which 
the  bankrupt  was  the  rqpnted 
owner»  a  witness  may  be  asked, 
what  was  the  reputation  of  the 
neighbourhood  to  whom  the  rick 
belonged  at  the  time  of  the  bank- 
ruptcy, if  it  appear  that  the 
bankrupt  bad  exercised  repeated 
acts  or  ownership  over  it,  pre- 
vious to  that  time.  Otiver  v.  Sari- 
leti,  T.  60  G.  3.  Page  692 

8.  An  uncertificated  bankrupt  can- 
not maintain  an  action  of  trespass 
against  subsequent  creditors,  for 
breaking  open  hia  house,  and 
seizing  his  after^acquired  pro- 
perty, 4dthough  his  asaigBoes  do 
not  ratify  the  seizmre,  and  al- 
though they  were  unknown  fo 
the  defendants  until  after  the 
commencement  of  the  action. 
HuUw.Pickmgia,  7.60  G^.  612 

0.  A  bankrupt  haviiig  aomndered 
to  his  commission,  refused  to  an- 
swer certain  questions  put  to  him 
by  the  commissioners  relative  to 
the  disposition  of  some  of  his 
property: — Held:  that  this  did 
not  amount  to  felony  ^thin 
6(?eo.2.  c.30.#.l.  TkeKmgv. 
Po^e,  7.60  6.8.  656 

10.  A  person  lay  in  prison  two 
.  monthi  for  debt,  subsequently  to 
a  criminal  process  which  had 
been  discharged: — Held:  thu 
this  constitute  an  act  of  bank- 
ruptcy, though  it  did  not  appear 
that  he  had  peraonal  notice  of 
his  discharge.  .666 

BARON  AND  FEME. 

See  Fine,  6. 
Practicb,  3. 

1.  An  action  of  atsumpsit  for  the 
use  and  occupation  of  a  house, 
is  not  maintainable  against  the 


BILLS  OF  EXCHANGE. 


COMPOSITION.       7W 


Imsbfltnd  alone,  ff  his  wife  Wd 
under  a  yearlj  tenancy  before 
iilarriagey  the  rent  being  pay- 
able half  yearly,  where  part  of 
snch  rent  was  dne  from  the  wife 
dmrnaola^  and  the  remainder  ae- 
emed  after  the  covertare.  Riekr 
ardMOU  r.  Hall,  £.69  0. 3. 

Pagedtn 

BASTARD. 

See  Stamps,  1. 

BASTARDY  BOND. 

By  the  64th  Oeo.  S.  e.  170. 9.  8.  an 
action  on  a  bond  to  indemnify  a 
parish  against  the  expences  of  a 
bastard  child,  must  be  brought 
in  the  names  of  the  overseers  lor 
the  time  being,  and  not  of  those 
to  whom  the  bond  was  given. 
Addey^.WooUeif,H.6»G.2.  21 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

&e  Costs,  8. 

Monet  had  and  keckivbd^I. 
Stamps,  1. 
Variancb,  2. 

1.  If  in  a  joint  and  several  note, 
payable  by  instalments,  the  day 
on  which  one  of  the  instalments 
becomes  payable,  be  mis-stated 
in  the  declaratioB,  it  is  a  fatal 
variance,  and  if  the  defendant 
sign  snch  note  as  a  surety  for  the 
oUier  midcer,  the  plaintiff  cannot 
resort  to  the  common  money 
connU.  WeUtY.GirUMg,  H.59 
G.8.  79 

2.  If  a  bill  of  exchange  be  drawn, 
payable  to  the  order  of  the 
drawer,  at  a  particnlai'  place, 
withodt  being  'addressed  to  any 
person,  aod.  the  defendant  af- 
terwards accept  it: — Held:  that 
snch  bill  need  not  have  been  di- 
rected to,  or  have  described  the 


defendant  by  name;  and  that  by 
snch  acceptance,  he  adopted  the 
place  of  payment  Gray  v.  Mil- 
net,  H  69  Q,  3.  Page  90 

BLACK  ACT. 
See  HuMDRBD,  1. 

BONBL 

See  Bastardt  Bond. 
Practice,  18. 
Variancb,  4. 

BURIAL. 
See  Forgery,  1. 

CAPIAS  AD  RESPONDEN* 
DUM. 

See  Practice,  7. 

CERTIFICATE. 
See  Insolvent,  2. 3. 

CHACB. 
See  Trial  at  Bar,  1. 

CHECQUE. 
See  Monet  had  and  received. 

CHESTER. 
See  Practice,  7. 

CODICIL. 
See  Will. 

COGNIZANCE. 
See  Labourers. 
Replevin,  2.  3. 

COMMISSION   OF   BANK- 
RUPT. 

See  Bankrupt. 

COMPOSITION. 

See  Execution,  1. 
Tithes,  1. 


?« 


COSTS. 


CONSENT  RULE. 
See  Ejbctmknt,  1. 

CONSPIRACY. 
See  Bj^h,  4. 

COSTS. 

1.  The  Court  wQl  not  require  the 
attendance  of  a  third  person,  be- 
fore the  prothonotary,  in  the  tax- 
ation of  a  bill  of  coats,  which 
had  been  referred  to  him,  to  as- 
sist a  Master  in  Chancery,  to 
whom  the  reference  had  been 
previously  given.  Proikeroe  v. 
liomai,  H.  69  G.  3.       Page  3 

%,  Secnrity  for  costs  is  not  re- 
quired from  a  foreigner  during 
his  absence  from  this  country, 
on  boardhis  own  ship,  if  he  re- 
side here  part  of  the  year. 
Dttreil  T.  Matthesan,  H.  69  O.  3. 

33 

3.  Securitr  for  costs  will  not  be 
required  from  an  English  officer 
serving  in  South  America. — 
CLanghla  v.  Macdonaid,  H.  69 

G.3.  n 

4.  Nor  from  a  foreigner  during  the 
time  he  is  resident  in  this  coun- 
try. Anamfnum^,  H.  69  G.  3.    78 

6.  But  if  a  plaintiflT  be  resident 
abroad,  the  Court  will  require  him 
to  give  security  for  costs,  although 
he  sue  in  the  capacity  of  execu- 
tor. ChewiHer  v.  FiimU,  T.  69 
G.3.  602 

6.  A  defendant  cannot  apply  for 
costs  under  the  43  Geo.  3.  c.  46. 

, «.  3.  if  he  pays  a  smaller  sum 
into  Court  than  that  for  which 
he  was  arrested,  and  the  plain- 
tiff takes  it  out  and  proceeds  no 
further  in  the  action.  Butler  v. 
Brown,  E.  59  (?.  3.  327 

7.  In  trespass  quare  clavsum  fregit 


the  defendant  pleaded,  lst,iiM 
guilty:  2diy,  a  justiGcation  of  a 
right  of  way ;  and  lastly,  libmm 
ienemtnJtmn.  The  plamtiff joined 
issue  on  the  first,  and  trsTersed 
the  aecond  and  last  pleui  sod 
new  assigned  as  to  the  m- 
cond.  An  arbitrator  found  f«r 
the  plaintiff  generally,  on  the 
first  and  last  pleas,  and  also  on 
the  new  assignment,  with  one 
shilling  damages:  and  for  the 
defendant  on  the  second  plea:- 
Held,  that  the  plaintiff  was  en- 
Uded  to  his  full  costs,  deducting 
the  defendant's  costs  on  the  isinc 
found  for  him,  although  the  wit- 
nesses  of  the  latter  were  detaiMd 
at  the  assizes,  by  the  plamtiri 
having  withdrawn  his  record,  lor 
the  purpose  of  amending  it. 
Trotman  y.  Holder,  £'J^^:^: 

8.  If  a  defendant  be  arrested  for 
£16,  for  goods  sold,  and  be  in- 
debted to  the  plamUir,  in  tJie 
sum  of  £14  only,  on  4  pron;'^' 

sory  note.  Payable  byjnsj^ 
ments,  the  Court  will  not  atfoi^ 

the  defendant  his  costs  pnrsuan 
to  43  Ceo.  3.  c.  46.  as  be  might 

have  been  arrested  ontbeno^. 
Pincher  r.  Brown,  T.  59^^- 

9.  If  a  defendant  be  arrested  for 

£100,  and  the  canse  \^J^^ 
ward;  referred  to  an  arb^f;; 
who  finds  t^at£lj^nly«jj^ 

to  the  plainUff:— «««!?•  y, 
defendant  h  not  enuUedto »« 
costs,  under  48  C«».S-C;f\-^ 
on  the  ground  of  an  arrest^  ^ 
out  probable  cause.  i«^ 
Acton,  T.  69C.8.  f 

10.IftheplainUff.as«.«S,. 

a  bankrupt,  prow  the £"  ^ 
inscrcditor'.'debt.wd'.?,j;^, 

act  of  bankruptcy  a  '■^f^.i. 
pursuant  to  noUw  !•>  ""> 


COVENANT. 


DEED. 


7a» 


ant  BO  to  do,  and  m  afterwards 
nonsnited,  they  aro  not  entitled 
to  costs  nnder  48  Geo.  3.  c.  121. 
s.  10.  as  that  clause  relates  only 
to  cases  where  they  obtain  a 
Terdict.  Aikint  t.  Seward,  T. 
69  G.  9.  Pcge  601 

COUNTY  PALATINE. 

See  Bail,  2. 
Practice,  7. 

COVENANT. 
See  Pleading,  1.  2. 

1.  A.  demises  by  lease  to  B.,  who 
asskns  his  interest  to  C,  and  C 
to  3.  B.  corenants  for  quiet 
enjoyment  with  C  and  his  as- 
signs:—JBeU:  that  D.  might 
maintain  an  action  of  corenant 
against  J9.,  on  being  ejected  by 
A.  for  a  forfeiture  made  by  B. 
before  the  assignment  to  C« 
Lewie  v.Catnpbeli,  H.&9  G.9.  35 

2.  In  a  declaration  of  covenant 
brought  by  a  sheriff  against  a 
surety  for  one  of  his  officers, 
who  had  not  arrested  a  person 
under  his  warrant,  it  is  neces- 
sary to  aver  that  the  warrant 
W8«  delivered  by  the  sheriff,  to 
such  officer;  and  it  seems  that 
such  warrant  should  have  been 
directed  to  him.  Des  Anges  v. 
Priestly,  E.  59  G.  3.  246 

3.  Covenant  for  non-payment  of 
rent,  lies  against  %n  assignee  of 
a  lease,  to  whom  an  assignment 
is  made  by  way  of  mortgage  se- 
curity, although  he  has  never 
entered  or  taken  actual  posses- 
sion. Williams  v.  Bosanquet, 
E,  59  G.  3.  500 

4.  I'lie  assignor  of  a  Iea.se,  cove- 
nanted, tliat  fur  and  notwith- 
standing any  act  or  thing  by  him 
done,   the   lea:$e  was  valid ;  and 


further,  tlmt  it  should  be  lawful 
for  the  assignee  at  all  times  dur- 
ing the  term,  quietly  to  enjoy, 
without  the  lawful  let  or  inter-, 
ruption  of  the  assignor,  his  ex- 
ecutors, administrators,  or  as- 
signs,  or  any  of  them,  or  any 
oiker  person  or  persons  wkomso- 
ever,  claiming  any  estate  or  right 
in  the  premises,  and  that,  clearly 
discharged  by  the  assignor,  his 
heirs,  executors,  or  adminis- 
trators, from  all  former  incum- 
brances made  or  suffered  by  him, 
or  by  their  or  either  of  their  acts 
or  privity^  then  followed  a  co- 
venant for  further  assurance  by 
the  assignor,  his  executors  and 
administrators,  and  all  persons 
whomsoever,  claiming  under  him : 
Held:  that  the  general  words  in 
the  covenant  for  quiet  enjoyment, 
were  restrained  by  the  restrictive 
words  in  the  covenants  for  title 
and  further  assurance,  which  pre- 
ceded and  followed  it;  and  there- 
fore that  such  covenant  was  con- 
fined to  the  acts  of  the  cove- 
nantor and  those  claiming  under 
him.  Ninds. Marshall,  T.69G.  3. 
Page  703 

DEBT. 

See  Award,  2. 

DEBTOR  AND  CREDITOR. 

See  Execution,  1. 

Insolvent  Debtor. 

DECLARATION. 

See  Affidavit,  1. 
Ejectment,  3.  4. 
-    Practice,  0. 
Replevin,  3. 


DEED. 

See  Covenant. 

Practice, 


16. 


no  DSVISB. 

DEFAMATION. 

See  LiBSi^l. 

DEVISE. 

1.  A.  by  wfll,  derwed  aU  hb  real 
esUtes,  save  and  except  eevtain 
copyhold    etUtei  therein  men- 
tioned, in  tnut  for  his  eldest  aon, 
irith  remainder,  to  preflen^e  con- 
tingent remainders,  with  remain- 
der to  the  male  issne  of  hia  son 
in  tail  male,  with  remainder  over ; 
and  afterwards  made  a  codicil, 
whereby,  after  reciting,  that  by 
the  death  of  his  brother  he  had 
become  entitled  for  life  to  certain 
estates  mentioned  in  the  will  of 
J.  S.  he  reroked  the  limitation 
in  his  will,  so  far  as  it  related  to 
his  estates  in  fafour  of  his  son, 
and  declared  that  a  proviso,  con- 
tained in  his  will  for  that  pur- 
pose, should  be  extended^  so  as 
to  comprehend  Uie  estates  limited 
by  the  will  of  his  brother,  as 
wen  as  those  limited  by  the  will 
of  J.  S.  and  from  preventing  the 
•states  mentioned  m  his  will  from 
going  with  those  limited  by  the 
wal  of  his  brother,  as  was  pro- 
vided in  his  will  as  to  the  estates 
limited  by  the  will  of  J.S.: — 
Held,  that  such  codicil  did  not 
amoont  to  a  republication  of  his 
will;  neither  <Ud  it  amount  to  a 
devise  by  implication,  or  a  con- 
firmation of  a  devise  of  lands 
contoined  in  his  brother's  will. 
Parker  r.  Bucoe,  H.  69  G.  Z. 

PageU 
2.  Devise  "  to  my  brother  LG.  of 
my  freehold  esUte,  consisting  of 
thirty  acres  of  land,  more  or 
less,  with  the  dwelling-house  and 
all  erections  on  the  said  farm, 
situate  at  SvbdJbwry  Harrcw,  in 
the  county  of  Middlesex,  now  in 


EJJBCTMBNT. 

the  ooeqpation  of  L  6/  puses 
an  estate  in  fee-simple.  Gsrtf- 
nery.Haxdkig,  7.69(7.3. 

DISTTRSSS. 

;S^  BiECTMENT.S. 

Labourers,  1. 
Power,  2. 
Rbpletin,  I. «.  8. 

1.  Trees  growing  in  anmCTy-mm* 
ground,  who  was  ayearijteDjnt 
to  the  plaintiff,  and  remonWc 
by  such  tenant  fipom  time  to  time, 
are  not  distramable  for  mi,  nn- 
der  the  11  Geo.  2.  c.  !••  ^  ^ 
Cknkr.Calvert,H.6»0.^'    » 

DISTRINGAS. 

See  Practice,  3. 

EJECTMENT. 

&e  Power,  1. 

1.  A  consent  rule  in  ej«W«*  J 
admUtingthelandMtodetodj 

need  n^  set  out  the  d^^ 
and  sirname  of  the  lessor  ofttc 

S' dntiff.  Doc,  d.  *e«»^  ^- ^ 

2.AnacUonofej<^ent«m"^^ 
tainablebyoueoftwot^i^^^^ 
common,  who  had  spjj;^^ 

vide  their  propcrtT' *^  5^'  ^ha 
agreement,  the  defend*;^;  J. 
hdd  under  both  as  oc^PgPj 
rentm»deradi.ti>JsBto«J^^ 

tenant  alone;  »»«."  "l^i  the 
fence  to  such  action  »» 
deeds  of  partition  be^^^. 
co-tenants  had  not  0%..^, 

3.  Ifatemmtinposs^^^j^, 

this  country.  ^f^£\i^ 
for  4e  purpose  of  JTOUg^ 

creditors,  and  the  pi*""^ 


ESTATE. 

tshar^ed  with  ma  annuity  to  the 
^lessor  of  the  plaintifiT,  to  whom  a 
right  was  reserved  to  enter,  re- 
ceive the  rents,  and  sell ; — ^jadg- 
ment  cannot  be  obtained  against 
the  casual  ejector,  on  an  affidavit 
that  a  declaration  was  dulyserved 
on  the  premises,  and  a  copy  there- 
of affixed  to  the  outer  door ;  nor 
^an  the  service  of  the  declaration 
on  the  solicitor  of  such  tenant  be 
deemed  good,  unless  he  resided 
abroad  for  the  express  purpose 
of  avoiding  such  service.  Roe, 
d.  Fenwick  v.  Doe,  T,  59  &.3. 

Page  676 
4.  Service  of  declaration  in  eject- 
ment, on  one  of  the  tenants  in 
possession,  with  another  service 
on  that  tenant  for  the  other,  and 
an  explanation  given,  is  not  good. 
Dve,  d.  Elwood  v.  Roe,  T.  69  G.  3. 

678 

ERROR. 

See  Evidence,  1. 
Sheriff,  1. 

1.  In  an  action  against  the  sheriff 
for  returning  nulla  bona  to  a^ett 
facias,  which  had  been  lodged 
with  him  at  seven  o'clock  in  the 
evening  to  be  levied,  and  no  writ 
of  error  had  been  allowed  at 
half-past  six  on  the  evening  of 
that  day,  biit  it  appeared  that 
the  allowance  was  made  within 
the  day.    Held:  that  such  allow- 

*  ance  operated  as  a  supersedeas, 
as  it  might  be  made  at  any  time 
before  the  day  had  expired.  Cleg- 
Mom  V.  Des  Anges,  A  59  Cr.  3. 

83 

ESTATE. 

See  Devise. 
-vot.  III. 


EVIDENCE.  771 

EVIDENCE. 

See  Bankrupt,  1.  2. 
E3CECUT0R,  1. 
Insolvent  Debtor,  1. 
Libel,  1. 
PowsR,  2. 
Tithes,!. 

LQuare,  Whether  in  order  to  prove 
the  allowance  of  a  writ  of  error, 
it  be  necessary  to  produce  the 
original  writ  and  allowance,  or 
an  examined  copy  thereof,  or 
whether  it  be  incumbent  on  the 
party  to  prove  the  service  of  such 
writ?  Cleghorn  v.  Des  Anges, 
H.  59  G.  3.  Page  83 

2.  A  paper  purporting  to  be  a  copy 
of  the  original .  discharge  of  an 
insolvent,  signed  by  the  clerk  cf 
the  proper  officer  of  the  Insolvent 
Debtor's  Court,  with  the  impre?- 
sion  of  the  seal  affixed  to  it,  is 
admissible  in  evidence  to  prove 
such  discbarge,  without  the  pro- 
duction of  the  certificate  thereof, 
or  proof  of  its  being  an  examined 
or  attested  copy.  Carpenter  r. 
White,  E.h{^G.d.  •       231 

3.  Notice  was  given  to  the  defer- 
dants,  as  executors,  to  produce 
the  probate  of  their  testator's 
will  at  the  trial,  which  they  re- 
fused.—flieW:  that  i  document 
purporting  to  be  the  original  will, 
and  produced  by  an  officer  of  the 
Ecclesiastical  Court  of  Chester^ 
under  the  seal  of  that  Court,  was 
admissible  as  secondary  evidence, 
to  shew  that  their  testator  had 
acknowledged  therein  that  he  hrd 
received  money  in  his  life-time 
for  the  use  of  the  plaintiff.  Gor- 
ton  v.  Dyson,  T.  69  G,  3.        658 

3E 


Wa         EXECimON. 


EXTENT. 


EXCISE. 

1.  The  plftintiff  pnrehased  a  quan- 
tity or  wines,  for  which  he  paid 
|fae  dnties;  and  it  waa  according- 
ly removed  to  his  house.  He 
afterwards  disposed  of  part  of  it 
to  a  friend,  and  employed  the 
defendant  to  convey  it,  who  pro- 
mised to  obtain  a  permit  for  that 
purpose.  The  defendant's  ser- 
vant changed  the  wine  during  its 
transfer.  Held :  that  the  plaintiff 
was  entitled  to  recover,  allliough 
the  defence  relied  on  was,  that 
the  removal  took  place  contrary 
to  the  excise  laws. 

Qiuere,  Whether  a  private  individual 
havinff  sold  wine  to  a  third  per- 
son, for  which  he  had  paid  the 
duties,  and  which  constituted  part 
of  his  stock,  can  remove  such 
wine  without  a  licence  for  that 
purpose? 

OSuere  a&o, Whether  such  individual 
can  remove  wine,  so  sold,  under 
the  26  Geo.  3.  e.  68.  «.  33.  al- 
though he  might  have  obtained  a 
permit  for  so  doing?  Ibtcsfatii^v. 
Jkarlam,  E.  69  O.  3.      Page  217 

EXECUTION. 
See  Bail,  1. 

Extent. 

Practice,  14. 
1.  By  the  terms  of  a  trust-deed  for 
the  benefit  of  creditors,  the  trus- 
tees were  empowered  to  permit 
the  insolvent  to  have  the  use  of 
such  part  of  his  effects  as  they 
might  think  fit,  until  the  debts 
due  to  him  were  collected ;  part 
of  his  property  was  sold  by  pub- 
lic auction,  and  described  as  the 
property  of  the  insolvent  remov- 
ing from  A.  to  B.  i—Held:  that 
such  sale  was  sufficient  notice  of 
a  change  of  property  in  the  goods, 
and  that  the  insolvent's  keepmg 


possession  of  the  remainder  si 
B,  for  twelve  monihs  after  the 
sale ;  was  within  the  terms  of 
the  deed.  Woodham  v.  BaldoA^ 
K69G.3.  Powell 

EXECUTOIt 

See  EviDBNCB,  3. 
Bjsplevin,  3. 

1.  In  an  action  against  an  i 
trator  who  plei^  p/Sene 
travit  prater,  £307,  and  gives 
in  eviaence  an  invenU^  in  the 
Ecclesiastical  Court,  in  which  he 
steted  that£232,partof  the  whob 
sum,  was  the  amount  of  certain 
debts  due  to  the  deceased,  sup- 
posed to  be  recoverable: — BM: 
that  such  debts  might  be  oonsi- 
dered  as  sperate  debts.  Youii^ 
V.  Cordery,  A  69  G.  3.  66 

2.  If  a  plaintiff  be  resident  abroad, 
the  Court  will  require  him  to 
give  security  for  costs,  although 
he  sue  in  the  capacity  of  execu- 
tor. ChevaUer  v.  Ftauds,  T. 
69  G.  3.  602 

EXONERETUR. 
See  Practicb,  9. 

EXTENT* 

1.  A  Jierifadoi  issued  at  the  suit 
of  the  plantiff,  on  Friday  14th  of 
Naoemberf  against  the  goods  of 
/.  S.  On  Satwdav  the  16th,  the 
sheriff  seised  and  sold  part  of 
the  goods,  and  the  remainder 
by  twelve  o'clock  on  Momday  the 
17th.  After  they  had  been  deli- 
vered to  the  purchasers,  and  re- 
moved; but  while  tbe  money 
arising  from  the  proceeds  of  the 
sale  remained  in  the  hands  of  the 
sheriff,  namely,  at  six  in  the 
evening  of  the  17th,  a  writ  of  ex- 


Mm. 


SINE. 
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tent  WM  deliTorml  to  bim.  Held : 
that  bv  the  sale  the  execution  of 
the  plabtiff  was  execatqd,  and 
that  he  inight  recover  the  monies 
levied  under  such  sale,  from  the 
sheriff,  in  an  action  for  money 
bad  and  received.  Swain  v.  JHor- 
iand,  T.  59  G.  8.  Page  740 

FELONY. 

See  FoROBRT,  1. 
Indictment,  1. 

1.  A  bankrupt  having  surrendered 
to  his  commission,  refused  to  an- 
swei^  certain  questions  put  to  him 
hy  the  conmiissioners  relative  to 
the  disposition  of  some  of  his 
property: — Held,  that  this  did 
not  amount  to  felony  within 
6  G.  2.  c.  30.  8. 1.  The  King  v. 
Page.  T.  69  G.  3.  656 

FIERI  FACIAS. 

See  Error,  1. 
Extent,  1. 

FINE. 
See  Will,  1. 

1.  If  the  parish  of  A,  be  written  on 
an  erasure  in  the  deed  to  lead 
the  uses  of  a  fine,  the  Court  will 
allow  it  to  be  substituted  for  i?« 
on  an  affidavit  that  the  latter  pa- 
rish was  inserted  by  mistake,  and 
that  the  parish  of  A.  was  written 
on  the  erasure  before  the  deed 
was  executed.  Clennell  v.  Starer, 
H.69G.9.  22 

2.  A  fine  levied  to  pass  all  lands  in 
the  parish  of  C  is  sufficient  to 
comprehend  the  manor  of  W* 
within  that  parish,  although  such 
manor  was  not  mentioned  in  the 
fine.  Parker  v.  Biecoe,  H.  59  G.  3. 

24 
d.  A  fine  and  recovery  of  JSoffcr 


Term,  36eo.  1.  were  passed  of  100 
acres  of  land,  30  acres  of  meadow, 
50  acres  of  pasture,  and  10  acres 
of  wood.  In  the  deed  to  lead  the 
uses,  the  estate  was  described  as 
containing  170  acres,  more  or 
less,  and  also  a  mill  and  lands, 
containing  14  acres  more  or  less; 
and,  in  a  prior  deed,  it  was  stated 
to  contain  200  acres,  more  or 
less.  On  a  recent  admeasure-  < 
ment,  the  estate  appeared  to  con- 
tain 209  acres.  The  Court  re- 
fused an  amendment  to  increase 
the  quantity  of  land,  according 
to  the  late  surrey,  as  it  exceeded 
the  quantity  in  the  deed  to  lead 
the  uses ;  and  held,  that  as  the 
fine  and  recovery  were  passed  so 
long  since,  it  was  necessary  to 
account  for  the  modern,  as  well 
as  the  ancient  possession,  and  as- 
certain the  successive  posses- 
sions, and  whether  the  estate  had 
been  divided  or  gone  together, 
since  the  fine  and  recovery  were 
passed.  Otoeit  v.  Owen,  H.  59  G.  3. 

70 

4.  If  there  be  two  pracipet  to  a 
fine,  and  the  premises  be  de- 
scribed in  the  one  as  manors, 
tithes,  and  tenements,  and  in  the 
other  as  tenements  only,  the 
Court  will  not  allow  the  fine  to 
pass;  Swinburne  v.  Swinlntmep 
E.&9  0.3.  210 

5.  If  a  wrong  christian  name  of 
the  parties  to  a  fine  be  inserted 
by  mistake,  and  the  right  one 
written  on  an  erasure  in  the  deed 
to  lead  the  uses,  the  Court  will 
require  an  affidavit,  to  shew  that 
such  erasure  was  made,  and  the 
name  written  thereon,  before  the 
deed  was  executed,  although  the 
party  had  signed  his  right  name 
at  the  foot  of  such  deed.  He 
Warre  v.   Bryan,  E.  59  G.  8. 

241 
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INDICTMENT. 


6.  A  warrantj  of  a  fine  may  be 
amended  h}  altering  it  from  a  war- 
ranty by  the  bnsband  and  wife, 
and  heirs  of  the  kuibandt  against 
themselves  and  the  heirs  of  the 
wife,  to  a  warranter  by  the  hus- 
band and  wife,  and  the  heirs  of 
the  wife,  against  themselves,  and 
the  heirs  of  the  wife.  Ilannaford 
r.Peane,  £.  59G.  3. 

Page  329 

FOREIGNER. 
See  Costs,  2.  3.  4.  5. 

FORGERY. 

1.  An  order  was  made  under  48  G. 
3.  e.  75.  $.  0.,  purporting  on  the 
face  of  it  to  be  an  order  of  a  ma- 
gistrate, on  the  treasurer  of  a 
county,  to  allow  one  J.  C.  the 
expences  of  burying  a  dead  body 
cast  on  shore:— Held:  that  this 
was  a  forgery,  although  there  was 
no  such  magistrate  in  the  county, 
of  the  name  of  the  person  who 
signed  the  order,  and  although 
J.  C.  was  not  Uierein  stated  to  be 
a  parish  officer,  or  that  the  ex- 
pences incurred  were  necessary. 
The  King  v.  Froude,  T.  69  G.  3. 

645 

FRAUDS,  STATUTE  OF. 

1.  The  plaintiff  being  a  merchant 
abroaa,  was  in  the  habit  of  deal- 
ing with/.  S.,  and  having  shipped 
goods  for  him  to  the  amount  of 
£1026,  and  suspecting  his  solven- 
cy, requested  the  defendant  to  en- 
ter into  a  guarantie  for  the  pay- 
ment of  the  above  sum,  when  he 
wrote  a  letter,  addressed  to  the 
plaintiff,  stating,  *'  that  /.  S.  hav- , 
ing  accepted  a  bill  drawn  on  him 
by  the  plaintiff  for  £1026,  he  gave 
bis  guarantie  for  the  due  pay- 
ment of  the  same,  in   case  it 


should  be  dishonpredbjtliete- 
ceptor  z^—Held :  4hat  this  vis  s 
sufficient  agreement  witliia  the 
4th  section  of  the  Ststnte  of 
Frauds,  to  bind  the  defendut 
for  the  payment  of  the  goods. 
Soehm  y.Campbett,H.6»G.^- 

FRAUDULENT  CONVEY- 
ANCE. 

*  See  ExBCUTiON,  1. 

FREIGHT. 
See  Insurance,  1. 

GUARANTIE. 
See  Frauds,  SrAXUTK  or,  1. 

HOUSE  OF  COMMONS. 

See  Parliambnt,  1. 

HUNDRED. 

1.  The  notice  required  by  the  itat 
OGeo.l.  c.22.s.8.tobcgiTcnto 

the  inhabiunts  of  a  hnadredjor 
damage  sustained  by  the  bnnung 
the  plainiifTs  bam,iniutbcgiTen 
to  such  inhabitants.  prc«ous  o 
the  party's  examinsUon  on  oam 
before  the  magistrate,  iw/fr 
T.  7*4?  Inhalntanti  o/^«**^*J^ 
rough,  ZJ.59G.8.  ^^^ 

HUSBANDRV. 
See  Landlord  and  Tenant,!. 

INDICTMENT. 

1 .  In  an  indictmtnt  agsifl«t » lank- 
mpt,  he  was  charged  in  fcloDioti^ 
ly  making  default  w  n»^^"; 
ting  to  be  examined.  Vf^' 
Whether  this  is  sufficient 'ntho^ 
charging  him  with  »  refra^i 


INSURANCE. 


JURISDICTION.       775 


snrretider  and  submit  i&  exatnina- 
tion  ?  T%e  King  ▼.  Page,  T.  59 
<3^.  «.  Page  666 

INSOLVENT  DEBTOR. 

fSee  Affidavit,  2. 
Evidence,  2. 
exscution,  1. 
Practice,  10. 

1.  If  a  creditor,  preTionslj  to  the 
discharge  of  an  insolveDt  debtor, 
request  him  not  to  locliide  his 
debt  in  the  schedule,  as  he  would 
never  call  for  its  amount : — Held: 
that  if  it  he  omitted  in  the  sche- 
dule, the  creditor  canno;t  after- 
wards sua  the  insolvent  for  such 
debt,  and  it  is  not  necessary  to 
produce  a  copy  of  such  schedule 
at  the  trial.  Carpenter  r.  White, 
£'.59  6.3.  231 

2.  The  Court  will  not  discharge  a 
defendant  on  entering  a  common 
appearance,  on  the  ground  of  his 
having  become  insolvent,  and  ob- 
tained his  certificate  Kt  Newfound- 
land, under  49  G.  3.  c.  27.  «.  8. 
but  will  leave  him  tp  plead  such 
certificate  in  bar.  Phillpottt  v. 
Reed,  E.50G.3.  244 

3.  If  a  person  become  insolvent, 
and  obtain  his  certificate  at  iVeic- 

foundland  under  49  G.  3.  c.  27. 
1. 8.,  such  certificate  may  be 
pleaded  in  bar  to  an  action 
brought  in  this  country,  for  a 
debt  contracted  here  previous  to 
the  insolvency.  Phillpotti  vMeed, 
T.  59  G.  3.  623 

INSPECTION  OF  PAPERS. 
See  Practice,  15. 

INSURANCE. 
1.  freight  is  insured  on  ship,  and 


a  cargo  of  timber  from  Quebec  to 
London;  the  ship  sailed  from  Que- 
bec, and  on  her  voyage  down  the 
river  St.  Lawrence  sprung  a  leak, 
when  it  became  necessary,  for  tlie 
preservation  of  the  lives  of  the 
master  and  crew,  to  run  her  on 
shore. '  She  took  the  ground  on 
the  outside  of  a  reef  of  rocks, 
and  was  there  fixed  and  exposed 
to  the  full  force  of  the  stream, 
and  in  the  way  of  the  drift  ice, 
then  forming  and  floating  down 
the  river.  One  of  the  part 
owners,  and  agent  for  the 
others,,  resided  -^t  Quebec,  and 
<afXer  two  siirveys,  in  which  the 
surveyors  stated  as  their  opinion, 
that  it  woidd  be  prudent  to  sell 
the  ship  and  cargo,  the  master, 
under  tne  direction  of  such  part 
owner,  sold  the  same.  The  ship 
however  survived ;  was  repaired 
by  the  purchasers,  and  afterwards 
brought  a  full  cargo  to  London. 
In  an  action  on  the  policy  against 
,the  underwriters  on  freight  for  a 
total  loss  i—HeldJirit,  that  un- 
der the  circumstances,  the  mas- 
ter was  warranted  in  selling  the 
ship  and  cargo:  and  ueondly, 
that  -  an  abandonment  of  the 
freight  was  unnecessary.  Idle  r^ 
The  Royal  Exchange  Auurance 
.Company,  H.  59  G.  8. 

Pag€  115 

INTEREST  OF  MONEY. 
See  Practice,  13. 

INTERROGATORIES. 

iSSee  Practice,  10. 

JURISDICTION. 
.  Jke  Labourers,  1* 


776 


LAND  TAX. 


JUSTICE  OF  P£ACJL 
See  FoROBRT,  1. 

HrNDRBD,  1. 

Labourxrs,  1. 

LAIIOUIIER& 

1.  Replerin  cannot  be  maintained 
for  goods  distrained  bj  virtue  of 
a  warrant  from  a  magistrate  who 
has  competent  jnrisdiction  nnder 
the  statute  of  labourers,  (20  Geo. 
2.  c.  19. «.  1.)  to  issue  a  warrant  of 
distress  and  sale  on  refusal  of 
the  party  to  pay,  nor  can  the 
Question  of  a  magistriite's  juris- 
diction be  tried  in  such  an  ac- 
tion; and  therefore  it  cannot  be 
pleaded  in  bar  to  a  cognizance 
made  under  such  warrant,  that 
the  labourer  did  not  duly  make 
oath  before  the  magistrate,  that 
the  sum  claimed  was  due  to  him 
for  wages,  nor  that  such  sum  was 
npt  due.  fViliOu  v.  Weller,  E. 
59  G.  3.  Page  294 

LANDLORD  AND  TENANT. 

See  COTBNANT. 
DiSTRBSS,  1. 

Ejectment. 
Land  Tax,1. 

1.  An  usage  for  the  off-going  te- 
nant of  a  farm  in  a  partictdar 
district,  to  bestow  his  work,  la- 
bour and  ezpence,  in  manuring, 
tilling,  fallowing,  and  sowing,  ac- 
cordiug  to  the  course  of  hus- 
bandry, and  for  the  landlord  to 
pay  him  a  reasonable  compensa- 
tion in  respect  thereof,  is  a  valid 
and  reasonable  usage.  DaUhf  v. 
Hirst,  K  ^9  G.^.  536 

LAND*TAX. 

See  Replevin,  1, 
1.  A  tenant  having  paid,  land-tax 
and  paving  ratei  for  six  succes- 


LIBEL. 

iiva  yoara,  without  daimiag  nj 
deduction  from  his  landtoid  tor 
these  paymenU  when  lie  raid  hit 
rent  t—Held:  that  such  dedoction 
should  be  made  from  tiw  rent  of 
the  current  year,  and  that  the 
tenant  could  not  claim  it  from  his 
landlord  at  any  subseqaent  p 
nod.  Andrew  v.  ^«f*^ 
69  G.  3.  P^^ 

LEASE. 

See  Covenant,  1. 8. 4. 
Power,  l. «. 

LETTER. 
See  Libel,  1. 

LIBEL 

1.  The  plaintiff,  an  attorncj,  « 
employed  by  il.  to  bring  paction 
igjdnst-B.  The  defend^twtf 
commissioned  to  sdjwti^.  5  ac- 
counts; and  finding  that  an  acj 
tion  was  about  to  be  commencea 
against^,  by  the  plamUf,/rote 
a  letter  to  1,  blaming  him  for 
aUowingthephiintiffto8ne,ana 

concluded  by  saying,  fj^ 
wiUbe  misled  by  an  atton^» 
who  only  considers  hi8  own  inte- 
rest, yoiwiU  have  to  repent  rt. 
you  may  think,  when  yon  ha^^ 

ince  ordered  your  attorn^JJ 
write  to  ^.  he  would  not  J^; 
more  without  your  f^^' 

ders;  but  if  jo^^^"^^^,^ 
abo«tit,hewiUgoU>anylengJ 

without  fortber  orde^  J 
action  for  a  bhd:-^^-^  x^ 
wasproperiylefttolhej^;j 
ther  this  letter  applied  w  ^^ 
pkinUff  indijidiud^^^^ 

profession  at  ^^%Zitb0ai^ 
was  unnecessary  to  <ww  ^^^„, 
end  whether  it  were  »< 
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tial  or  malicions  commiuiicatiQii. 
GodMon  T.  Shme,  E.  69  G.  3. 

Page  228 

UMTTATION  OF  ESTATE. 
See  Devise,  1. 

MAGISTRATE. 
See  Justice  of  Peace. 

MAUCIOUS  AREJBST. 
See  Costs,  6.  8. 9. 

BIANOR. 
See  Fine,  1. 

MARRIAGE.  SETTLEMENT. 
See  Power,  2. 

MEMORANDA,  1.  2.  d64. 

MODUS. 
&« Tithes,!.  . 

MONEY  HAD  AND  RE- 
CEIVED. 

See  Evidence,  8. 
Extent,  1. 

1.  The  defendants  knowing  a  check 
to  be  post  dated,  and  that  the 
drawers  were  insolvent,  present- 
ed it  for  payment  to  the  {>laintiff8, 
who  were  bankers,  and  who, 
without  knowledge  of  these  facts, 
paid  its  amount,  although  they 
had  no  fbnds  of  the  drawers  in 
their  hands  at  the  time,  but  ex- 
pected some  in  the  coarse  of  the 
day: — Held:  they  were  entitled 
to  recover  it  back,  in  an  action 
for  money  had  and  received. 
Murtin  v.  Uargm,  T.  59  G.  8. 

636 


MORTGAGE. 
See  Covenant,  3. 

NEW  ASSIGNMENT. 
See  Costs,  6. 

ORDER  OF  MAGISTRATR 
See  FoROEBT,  1. 

OVERSEERS. 

See  Bastardy  Bond,  1. 
Stamps,  1. 

PARLIAMENT. 

1.  An  army  clothier,  who  contracts 
with  a  colonel  of  a  regiment,'  or 
his  agents,  to  famish  clothing 
for  such  regiment,  is  not  within 
the  statute  22  G.  3.  c.  45,  which 
renders  all  persons  holding  con- 
tracts for  the  public  service  inca- 
pable of  being  elected,  or  sitting 
m  the  House  of  Commons.  Tkomr 
$tm  V.  Pearce,  E.  59  Cr.  3. 

Page  260 

PARTITION,  DBED  OF. 

See  Ejectment,  2. 

PARTNERS. 

See  Bankrupt,  1. 6. 
Variance,  4. 

PART-OWNER. 
See  Insurance,  1. 

PAVING  RATES. 

See  Land  Tax,  1. 
Replevin,  1. 

PAYMENT. 
See  Replevin,  1. 
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PAYMENT  OF  MONEY  INTO 
COURT. 

50e  Paactice,  1% 

'  PERMIT. 
See  Excise,  1, 

PLEADING. 

S^e  Bail  Bond. 
Indictment,  1. 
Insolvent  Debtor,  2. 3. 
Labourers,  1. 
Repletin,  1.  3. 

1.  In  an  action  of  covenant  for  qaiet 
enjoyment,  where  A.  demised  by 
lease  to  B,,  who  assigned  his  in- 
terest to  C,  and  C.  to  D.  If 
D.  convert  the  premises  as- 
signed to  him  by  C  into  pleasure 
grounds,  and  erect  buildings 
thereon,  after  the  assignment : — 
HcUl,  that  he  cannot  recover  the 
valae  of  the  improvements  from 
B.,  milcss  he  specifically  state 
the  special  damage  in  the  decla- 
ration. Quare,  Whether  he 
would  even  then  be  entitled? 
Lewis  V.  Campbell,  H.  59  G.  3. 

Page  85 

2.  In  a  declaration  of  covenant, 
brought  by  d  sheriff  against  a 
surety  for  one  of  his  officers,^ 
who  had  not  arrested  a  person 
under  his  warrant,  it  is  neces- 
sary to  aver  that  the  warrant 
was  delivered  by  the  sheriff  to 
such  officer;  and  it  seems  that 
such  warrant  should  have  been 
directed  to  him.  Des  Anget  v. 
Priestley,  E.  59  G.  3.  246 

3.  lit  a  person  become  insolvent, 
and  obtain  his  certificate  at  iVi^ir- 

Joutidland,  under  49  G.  3.  c.  27. 
$,  8.  &uch  certilicate  may  be 
pleaded    in    bar  to    ^n    action 


brought  in  this  country,  for  m 
debt  contracted  here  previom  to 
the  insolvency.  Phillpoitsr.Reed^ 
7.59G.3.  PugeeU 

4.  A  declaration  in  otnuNfifti  stated, 
that  the  plaintiff  had  sowed  di- 
vers, to  wit,  ten  acres  of  knd 
with  wheat,  and  divers,  to  wit, 
twenty  other  acies  of  land  with 
clover  and  seeds,  and  that  he 
had  manured,  divers,  to  wit*  ten 
acres  of  meadow  land: — Held: 
that  in  effect,  this  was  an  aver- 
ment that  part  of  the  land  was 
arable,  and  part  meadow  land. — 
Held  alio:  that  the  word  "  te- 
nant^ being  nsed  generally  in 
such  declaration,  applied  only  to 
persons  occupying  farms,  as  hus- 
bandry tenants  in  the  ordinary 
sense,  and  not  to  tenants  for 
lives  or  in  taiL  Dalbg  v.  Hini, 
£69G.3.  636 

POSTEA. 

iSce  Practice,  14. 


POWER. 

.  1.  Under  a  power  to  trustees  "  to 
lease  premises  for  a  term  not  ex- 
ceeding twenty-one  years,  and 
determinable  as  a  former  term  of 
ninety-nine  years  was  determin- 
able, as  they  should  think  pro- 
per i^-^Held:  that  such  a  power 
authorised  only  a  lease  in  posses- 
sion, and  not  in  fuharoi  and  as 
the.  trustees  had  let  the  premises 
for  ten  years,  determinable  as  in 
the  original  lease,  and  afterwards 
re-let  them  for  a  term  of  eleven 
years,  before  the  expiration  of  the 
ten  years  lease,  that  the  second 
lease  was  void,  and  a  had  execn- 
tion  of  tlie  power.  Shaw  v.  Sv^^ 
mers,  E,  59  G.  3.  196 

2.  il.,  previous  to  her  marriage,  by 


POWER. 


7TO 


on  iodentare,  execated  pursuant 
to  a  power  of  revocation  and  ap* 
pointment  of  new  uaes  contained 
tn  her  father's  wilU  settled  lands 
to  the  use  of  her  intended  hus- 
band for  life,  remainder  to  the 
use  of  herself  for  life,  remainder 
to  the  use  of  the  issue  of  the 
marriage, .  or  of  herself  by  any 
subsequent  marriage;  remainder, 
in  de&ult  of  issue,  to  such  uses 
as  she  should  appoint,  with  the 
ultimate  remainder  to  herself  in 
fee.  This  deed  contained  a  power 
for  the  husband  and  his  intended 
wife,  during  their  joint  lives,  to 
demise  such  parts  of  the  pre- 
lliises  as  were  then  leased  for 
lives,  or  years  determinable  on 
lives,  to  any  person  in  posses- 
sion or  reversion,  for  three  lives, 
,or  years  determinable  on  such 
lives,  so  as  there  were  reserved 
the  ancient  and  accustomed  yearly 
rents,  duties,  and  services,  or 
more,  or  as  great  or  beneficial, 
or  a  just  proportion  of  such  rents, 
&c,  according  to  the  value  of  the 
premises  to  be  demised  (except 
nenots,  which  might  be  varied  at 
will)  and  so  as  there  were  con- 
tained in  every  such  lease  a  power 
of  re-^ntry  for  non-payment  of  the 
rent  thereby  to  be  reserved.  Inere 
was  a  further  power  for  them  to 
demise  any  of  the  premises  for 
any  term  of  years  absolute,  not 
exceeding  twenty-one  years  in 
possession,  and  not  in  reversion, 
so  as  there  were  reserved  as 
great  and  beneficial  rents  and  ser- 
.vices  as  were  then  paid,  or  the 
best  and  most  improved  yearly 
rent  that  could  be  obtained  for 
the  same,  without  taking  any  fine 
or  foregift,  so  as  in  every  such 
^ease  there  were  contained  a 
clause  of  re-entry,  in  case  the 
jfents  reserved  were  unpaid  by 


the  space  of  twenty-eight  days. 
There  was  a  third  power  for  them 
to  demise  any  of  the  premises 
wherein  any  mines  were  open,  or 
to  be  opened,  for  any  term  not 
exceeding  thirty-one  years  in  pos- 
session, and  not  in  reversion,  so 
as  upon  every  such  lease  there 
should  be  reserved  a  certain  share 
of  the  produce,  &e.  and  so  as 
there  were  inserted  therein  the 
usual  covenants  for  insuring  the 
mines  and  smelting  the  or6,  as 
were  usually  inserted  in  leases  of 
that  nature.  At  the  date  of  the 
deed  of  settlement,  a  tenement, 
for  the  recovery  of  which  this 
action  was  brought,  had  been, 
and  was,  subject  to  a  lease  for  a 
term  of  years  determinable  on  the 
lives  of  three  persons,  who  died 
before  the  day  of  the  demise  laid 
in  the  declaration.  By  indenture 
after  the  marriage',  the  husband, 
in  consideration  of  the  surrender 
of  the  former  lease,  and  of  £tOd, 
and  of  the  yearly  rents,  &c.  there- 
inafter specified  and  reserved  on 
the  part  of  the  lessees,  demised 
the  aforesaid  tenement  to  them 
for  ninety-nine  years,  if  three 
persons,  or  any  of  them  should 
so  long  live,  paying  the  yearly^ 
rent  of  £2  at  Michaelmas  and 
Lady-day,  with  a  couple  of  fat 
capons,  or  Is.  Od.  in  lieu  thereof; 
and  also  an  heriot  of  the  best 
beast,  or  405.  in  lieu  thereof,  upon 
the  death  of  every  tenant  dying 
in  possession,  and  the  like  heriot 
upon  every  assignment,  sale,  &c. 
and  also  that  the  lessees  should 
grind  and  pay  toll  for  their  corn 
at  the  lessor's  mill.  The  lease 
contained  a  covenant  by  the  les- 
sees, to  pay  the  annual  rent  of 
£2,  and  the  other  reservations, 
in  manner  above  limited,  ••  pro- 
vided always,  that  if  it  should 
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hftppeii  during  the  demise,  tbut 
the  rent  of  £2,  and  e^erj  or  any 
of  the  daties,  serrices,  reserva* 
tions,  and  paymenta,  thereby  re- 
aerredy  or  anj  partthereof,  Jkauld 
he  behind,  unpaid,  or  undone,  by 
ike  space  of  fifteen  datf$  next,  over 
or  after  amy  of  ike  day$  or  timei 
whereon  the  tame  ought  to  be  paid, 
done,  or  performed,  and  not^ffi^ 
oieni  diireetor  dieire$$ei,  could 
or  might  be  had  or  taken  on  the 
nremite$,yrhtTebyihe  aamemi^ht 
De  fully  raised,  levied,  and  paid; 
or  if  the  leasees  should  not  repair 
the  premises  six  months  after 
view  and  notice  to  repair,  or 
should  commit  any  waste,  or  grind 
their  com  at  any  other  mill  than 
the  lessor's,  or  assign  without  li- 
cense; or  if  any  default  $hould 
be  made  by  the  Imeee,  in  the  pay- 
ment or  performance  of  all  or  any 
of  the  reservation,  covenants,  and 
agreements,  thereinbefore,  on  their 
parts,  contained,  it  might  be  law- 
ful for  the  lessor,  and  the  person 
to  whom  the  freehold  of  the  pre- 
mises should  belong,  to  re-enter. 
At  the  trial  it  was  proved,  that 
the  rents,  &o.  reserved  by  the 
last  mentioned  indenture  were,  at 
the  time  of  making  thereof,  the 
ancient  and  accustomed,  and  as 
great  and  beneficial  rents,  duties, 
and  services  as  those  which  had 
been  reserved  at  the  making  the 
deed  of  settlement;  and  that  the 
usual  and  accustomed  form  of 
leases  of  the  tenement  in  question 
contained  in  the  settlement  for 
lives,  or  years  determinable  on 
lives*  as  well  prior  as  subsequent 
to  that  settlement,  was  with  a 
conditional  proviso  of  re-entry, 
similar  to  that  in  the  present  in- 
denture:— Held:  that  the  clause 
of  re-entry  in  the  lease  was  not 


oonfonniible  to  the  leaaing  po' 
And  it  seems  that  the  former 
leases  were  not  admissible  in  evi» 
dence  for  the  construction  there- 
of. Doe,  ±  Jersey  {Eari)  v.  SmUk, 
£69  G.  3.  Page9» 

PRACTICE. 

See  Prisonbr,  1. 
Scire  Facias,  1. 
Trial  at  Bar,  1. 
Warrant  of  Attorkbt, 

1.  The  Court  will  not  require  the 
attendance  of  a  third  person  be- 
fore the  prothonotary,  in  the  tax- 
ation of  a  bill  of  costs,  which 
had  been  referred  to  him,  to  as- 
sist a  Master  in  Chancery,  to 
whom  the  reference  had  been 
previously  given.  Protheroe  v. 
Thomas,  H.  69  C  3.  9 

2.  If  a  defendant  surrender  in  dis- 
charge of  his  bail,  in  the  vaca- 
tion after  final  judgment,  the  term 
in  which  such  judgment  b  signed, 
is  one  of  the  two  terms  in  whidi 
the  plaintiff*  must  charge  him  in 
execution.  Heill  v.  LoSelass,  H, 
69  G.  3.  8 

3.  The  Court  will  not  grant  a  die- 
tringas  to  compel  an  appearance, 
on  an  aflSdavit  which  stated  that 
the  defendant's  wife  said,  that  her 
husband  was  absent  firom  his 
house  for  fear  of  his  creditors; 
on  the  ground  that  the  declara- 
tion of  Uie  wife  ought  not  to  pre- 
judice the  husband.  France  r. 
Stephens,  H.  69  G.  3.  23 

4.  If  a  plaintiff  recover  a  verdict  Cor 
£6,  subject  to  an  order  of  refer- 
ence at  nin  prttif,  whether  such 
verdict  should  stand,  or  be  re- 
duced to  twenty  shillings,  and 
the  arbitrator  refuse  to  make  an 
award,  the  Court  will  not  allow 
a  verdict  to  be  entered  for  the 
lesser  sum,  until  such  order  be 


PRACTICE. 


»l 


made  a  mle  of  Couit.  Kirkus  ▼. 
Hodgson,  H.&9G.S.  Page  64 
5*  If  a  Jadge  discharge  a  person 
iMfho  had  been  arrested »  out  of 
custody,  under  an  order,  on  his 
undertaldng  to  bring  no  action, 
tuid  he  afterwards  commences 
one  in  disobedience  of  such  or- 
der, the  Court  will  not  interfere 
to  set  aside  the  proceedings,  until 
the  order  be  made  a  rule  of 
Court.  Jamenn  r.  Raper,  H.  59 
G.3.  65 

6.  If  a  declaration  against  a  pri- 
soner in  custody  be  delivered  on 
the  last  day  of  the  term  in  which 
the  writ  is  returnable,  the  affida- 
vit of  the  delivery  need  not  be^ 
filed  till  twenty  days  after  the 
expiration  of  the  following  term. 
Irood  Y.  Stepheni,  E,  59  G.  3. 

2S6 

7.  A  writ  of  capias  ad  respondent 
dum,  directed  to  the  chamberlain 
of  Chester,  commanding  him  to 
take  the  defendant,  is  irregular 
and  void ;  as  he  is  only  empow- 
ered to  issue  his  mandate  to  the 
sberiiT  for  that  purpose.  Brace- 
bridge  V.  Johnston,  M.  59  G.  3. 

237 

8.  The  Court  will  not  discharge  a 
defendant,  on  entering  a  common 
appearance,  on  the  ground  of  his 
having  become  insolvent,  and  ob- 
tained his  certificate  at  iVeir- 
/oi£ju/ian</underthe49G.3.  c.27. 
s.  8,  but  will  leave  him  to  plead 
such  certificate  in  bar.  Phil- 
potts  v.  Reed,  E.  59  &.  3.       244 

9.  It  is  too  late  for  a  defendant  to 
move  to  enter  an  exonerettir  on  the 
bail-piece,  on  the  ground  of  a  va- 
riance between  the  declaration 
aud  the  affidavit  to  hold  to  bail, 
afiLer  bail  have  jastlfied,  a  plea 
has  been  demanded,  aud  time 
for  pleading  allowed.  Knight  v. 
Dorsey,  E.  59  G.  3.  305 


10.  The  Court  will  order  ioterrapir 
tories  for  the  examination  of  a 
defendant  in  custody,  by  one  of 
the  secondaries,  which  interro- 
gatories must  be  fied  with  him. 
Arnold  v.  Edwards,  E.  69  G.  3. 

Page  817 

11.  An  affidarit,  sUting  that  th^ 
defendant  had  been  discharged 
under  an  Insolvent  Debtor^s  Aot» 
cannot  be  sworn  befove  his  own 
attorney  in  the  cause.  Jenkins  r. 
Mason,  E.  69  G.  3.  8S5 

12.  A  defendant  cannot  ^piply  tor 
oosts,  under  the  48  Q.  8.  o.  40. 
f .  8.  if  he  pays  a  amatter  sum 
into  Court  than  that  for  which 
he  was  arrested^  and  the  plain- 
tiff takes  it  out  and  proceeds  no 
further  in  the  action.  Builer  r. 
Broum,  £.69(7.8.  327 

18.  The  defendant  may  refer  it  to 
the  prothonotary,  before  jndg- 
.ment,  to  ascertain  what  is  due 
for  principal  and  interest  on  a 
common  money  bond.  Bosworik 
Y.Bosworth,  T.  601?.  8.        590 

14.  The  plaintiff's  attorney  obtained 
a  postea  from  the  associate  on  the 
morning  of  the  quarto  die  post, 
under  pretence  of  ka?ing  it 
stamped,  but  instead  thereof 
signed  judgment  immedii^tely, 
and  issued  execution  thereon  :— 
the  Court  set  aside  the  judg- 
ment and  execution,  and  ordered 
that  the  associate  should  not  in 
future  deliver  over  the  pootea 
until  the  mornmg  afier  the  quarto 
die  post,  Blanchenay  v.  Vanden- 
bergh,  T.59G.  3.  848 

15.  If  one  part  of  a  deed  be  exe- 
cuted by  the  plaintiff  alone,  but 
remain  in  possession  of  the  de- 
fendant's attorney,  the  Court 
will  order  him  to  give  an  inspec- 
tion and  copy  of  it  to  the  plain- 
tiff; and  the  affidavit  for  such  in- 
spection need  not  set    out  the 
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RECOVERY. 


plalntiirt  canto  of  action.  Morrow 
SamuUrt,  T.bhO.X   Page^i 

PRISONER. 

See  Affidavit,  I, 
Bail,  1. 
Practice,  6. 

1.  If  a  defeadant  be  in  the  ori- 
■mnl  custody  of  the  Court  of 
Kin^e  Bemeh  for  a  coDtpira^, 
tkis  Court  wUl  not  take  him  oat 
•f  anch  cnatody,  in  order  to  sur- 
render him  in  discharge  of  his 
bail.  Benne^i  T.  ATtnfieari  Ckrrie 
▼•  The  tamtf,  E.  69  O.  3.        S60 

%  The,  Court  will  order  interro- 
gutories  for  the  examination  of  a 
defendant  in  custody,  by  one  of 
the  secondaries,  which  interro- 
gatories must  be  filed  with  him. 
AnuM  V.  Edwards,  E.  69  G.  3. 

317 

PROBATE. 
&e  Evidence,  3. 


PROCESS. 

See  Ejectmemt^  3. 
Evidence,  1. 
Practice,  7. 


4. 


PROMISSORY  NOTE. 

See  Bills  OF  Exchange. 

PROMOTIONS,  1.  %  664. 

QUIET  ENJOYMENT. 
See  Covenant,  1.  4. 

RE-ADMISSION  OF  ATTOR^ 

NEY. 

See  Attorney,  1. 

RECEIPT. 
Ste  Staffs,  1. 


RECOVERY. 

1.  The  Court  will  not  allow  a  re- . 
covery  to  be  amended  bj  in- 
serting a  parish,  if  the  property 
in  the  deed  to  lead  the  uses  be 
described  as  a  rectory,  although 
such  'rectory  may  extend  to 
more  than  one  parish. de- 
mandant, OrcAarcf,  tenant,  ffanvf, 
vouchee,  *H.  69  G.  3.     Pa^t  20 

2.  A  recoTery  may  be  amended  by 
adding  a  parish,  though  the  re- 
covery was  snSered  nearly  a 
century  ago,  if  there  be  general 
words  in  Uie  exepiptiftcation  and 
deed  to  make  the  tenant  to  the 
precipe,  to  warrant  the  insertion 
of  such  parish.  Aw>nm»m,S. 
59G.3.     .  m 

9.  If  the  name  of  a  tenant  be  in- 
serted by  mistake  for  that  of  the 
demandant  in  the  body  of  a  war* 
rant  of  attorney  in  a  recorery, 
the  Court  will  not  allow  the  war- 
rant of  attorney  to  be  amended, 
or  the  recovery  to  pass,  although 
the  parties  were  rightly  deecribed 
in  the  prc&cipe  at  the  head  of  such 
warrant.  Mwrell^  demandant, 
Alban»  tenant,  flirfcAftt,  vouchee, 
E.  60  G.  3.  495 

4.  If  a  vouchee  sign  a  recoTery 
with  one  part  of  his  chnalian 
name  only,  the  Court  will  not 
permit  the  other  part  to  be  added. 
^md&y,  vouchee,  r.69G.8. 
/  577 

6.  If  a  wrong  simame  of  tlw  de- 
mandant be  inserted  by  mistah 
in  the  warrant  of  attorney,  asd 
subsequent  instruments,  the 
Court  will  allow  the  recorery  to 
pass  on  the  production  of  a  new 
warrant  of  attorney,  rectifying 
such  misteke,  and  on  depositing 
the  other  instruments  with  the 
officer  till  that  time.  Skxf^t 
demandant,  Bremer,  <en"^» 
Shepherd,  vouchee,  T.  59  0. 3. 
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REPLEVIN. 


SCIRE  FACIAS.       9n 


RB-EMTRYi 
See  Power,  2. 

REFERENCE  TO  PROTHO- 
NOTARY. 

iSSee  Costs,  1. 
Practice,  13. 

.       RENT. 

See  Baron  and  Fbmb,  1. 
Covenant,  a. 
Distress,  1. 
Ejectment,  2. 
LaniJ  Tax,  1.  ^ 
Power,  2. 
Replevin,  1.  3. 

REPLEVIN. 

!•  To  an  avowry  in  replevin  for 
rent  in  arrear,  the  plaintiff  plead- 
ed in  bar,  payments  for  land-tax, 
and  paving  rates  for  six  sncces- 
sive  years,  in  order  to  avoid  a 
distress:  and  that  the  snros  so 
paid  by  him  exceeded  the  amount 
of  tiie  rent  distrained  for.  Heid: 
that  such  a  plea  was  bad  on  de- 
murrer, as  the  tax  und  rates 
should  have  been  deducted  by 
the  plaintiff  from  the  rent  of  the 
current  year,  and  as  the  plea, 
in  substance,  amounted,  and  was 
equivalent  to  a  set-off.  Andrew 
V.  Hancock,  E,  59  G.  3.  Page  2!7S 

%  Replevin  cannot  be  maintained 
for  goods  distrained  by  virtue  of 
a  warrant  from  a  magistrate  who 
has  competent  jurisdiction,  under 
the  statute  of  Labourers  (20  O.  2. 
e*  10.  $.  1.),  to  issue  a  warrant  of 
distress  and  sale  on  refusal  of 
the  party  to  pay,  nor  can  the 
^aestion  of  a  magistrate's  juris- 
dtctkm  be  tried  in  such  an  action ; 
and  therefore  it  cannot  be  plead- 
ed in  bar  to  a  cognizance  made 


nader  such  warrant,  thai  the 
labourer  did  not  duly  nuke  oath 
before  the  magistrate,  that  the 
sum  daimed  was  due  to  him  for 
wages,  nor  that  such  sum  was 
not  due.  JViUon  r.  WeUer^  K 
69  G.  3.  Page  f94 

3.  To  a  deelaraftion  ef  replevin  for 
taking  the  plaintiflTs  ^ods,  the 
defendant  made  cognisance,  as 
bailiff  of  an  executrix,  under 
32  H.  6.  c.  37.  for  arrears  of  rent 
incurred  in  the  life-time  of  the 
testator : — Held:  that  such  avow- 
ry need  not  set  out  the  title  of 
the  testator,  or  shew  the  execu- 
trix was  entitled  to  distrain  under 
that  statute,  and  that,  at  all 
events,  it  could  not  be  objectedi 
to  after  verdict    Martin  v.  J9iir- 

ton,  T.  w  G.  3.  eoa 

REPUTED  OWNER, 
See  Bankrcpt,  7. 

RIGHT,  WRIT  OF. 
See  She|IIPF,  3. 

RULE  OF  COURT. 
See  Practice,  4. 5. 

SALE. 

&e  Execution,  1. 
Extent,!. 
Labourers,  1. 

SCIRE  FACIAS. 

l.The  plaintiff,  in  vacation, obtained 
the  signature  of  a  Serjeant;  to  a 
motion  paper  to  issue  a  tctre 
facias  against  the  defendant,  on 
a  judgment  more  than  ten  years 
old.  To  this  writ  the  sheriff  re- 
turned nihil,  and  the  defendant 
had  no  personal  or  other  notice 
of  the    writes  having  issued,  al- 


IM 


tmSRIFP. 


STAMFS. 


lhoiq;li  he  roiided  in  Ae  therm 
Iwiliwick:  — After  the  return, 
the  plaintiff  signed  jndfnient;-- 
Jffeid:  that  tnoh  lodgment  was 
irregular,  as  the  writ  should  have 
been  issued  on  a  motion  to  the 
Court  in  term  time,  and  the 
defendant  should  hare  had  per- 
sonal notioe  thereof.  Lowe  ▼.  Ro- 
Mttff,  T.  60  G,  8.  Pteye  767 

SECURITY  FOR  COSTS. 

See  Costs. 

SET-OFF. 

See  Replevin,  1. 

SETTING  ASIDE  PROCEED- 
INGS. 
See  Practice,  6. 14. 

SLANDER. 
iSeeLiBELy  1. 

SHERIFF. 

See  Extent,  1. 
Practice,  7. 

1.  In  an  action  against  a  sheriff 
for  retoming  nulla  bona  to  a 
^eri  facias,  which  had  heen 
lodffed  with  him  at  seren  o'clock 
in  ike  evening  to  be  levied,  and 
no  writ  of  error  had  been  allow- 
ed at  half  past  six  on  the  evening 
of  that  day:— Jffejtf:  that  the 
sheriff  should  not  have  returned 
nulla  bona,  hut  that  a  writ  of 
error  had  been  allowed,  and  that 
thetefore  the  plaintiff  was  en- 
titled to  recover  nominal  dama- 
ges. Cleghom  v.  Des  Anget,  H, 
69  6.  3.  83 

2.  In  a  declaration  of  covenant 
brought  bj  a  sheriff  against  a 
suretv  for  one  of  his  ofiScers, 
who  had  not  arrested  a  person 
tender  his  warrant,  it  is  neces- 


sary to  aver  {hat  thell^arrant  was 
delivered  by  the  sheriff  to  saeh 
officer;  and  it  seems  that  such 
warrant  should  have  been  di- 
rected to  him.  Dee  Angee  r. 
PrieUUy,  E.  59  G.  3.  Page  2M 
3.  To  a  writ  of  summons  ou  a  writ 
of  right,  the  sheriff  returned 
that  he  had  caused  four  knighu 
to  be  summoned ;  at  the  bottom 
of  which,  and  before  the  retom 
was  made,  the  officer  of  the 
Court  had  indorsed  that  they 
were  duly  sworn: — Held,  that 
such  indorsement  formed  no  part 
of  the  sheriff's  return: — Held, 
also,  that  the  sheriff,  being  com- 
manded by  the  writ  to  summon 
such  knights,  was  not  guilty  of 
negligence  in  omitting  to  have 
them  sworn,  nor  was  he  bound 
to  execute  such  writ  before  Uie 
commission  day  of  the  assizes, 
but  might  summon  the  knights 
from  the  grand  Jury  when  pre- 
sent at  such  assizes.  Windier* 
Ricardo,  E.  59  G.  3.  249 

SPERATE  DEBTS. 

See  Exbcutor,  !• 

STAMPS. 

1.  An  instrument  given  by  an  over- 
seer of  the  poor  to  the  reputed 
father  of  a  bastard  child,  stating, 
that  he  had  received  a:  sum  of 
money  from  the  latter  by  a  biU 
of  exchange,  payable  after  date, 
and  which,  when  paid,  would 
exonerate  him  from  uie  expencea 
attending  the  birth  and  mainte- 
nance of  such  child,  does  not 
.  require  an  agreement  stamp 
within  65  G.  3.  C.1B4,  schedule, 
part  1 ;  but  a  receipt  ^ttamp  is 
sufficient  for  such  a  document* 
WatkinM  V.  Hewkit,  E.b9G.Z. 
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STATUTES. 


i^ 


STATUTES— CriPED  Oil  COM- 
MENTED ON. 

Edward  1. 

33.  c,  6.^    Fbresto.  Page  583 

Henry  C. 
Sm  e.12.    Amendment.  486 

Hemry  8. 

^1 .  c.  16.    Feigned  Recoreries,  605 
32.  c.  te.    Leases— Tenants  in 

Tail.  450 

Si.  c.  87. 1. 1.      Distress,    Exe- 
cutors. 610 

Edward  6. 
%AZ.e.  13.  f.  1.    Tithes.      216 

EHxabeth. 

5.  c.  4.    Rating  of  Wages.      299 

300 
13.  c.  5.    Fraudulent  Convejance. 

14 
13.  c.  7.    Bankrupt  111.  164. 176 

James  1. 

I.e.  6.      Wages.  299 

1.  c.  15.    Bankrupt.  160  to  184 

21.  c.  19.     Bankrupt.  13. 173 

#.11.  695 

f .  8.  614 

».  2.  666 

CharkM  2. 

29.  e.  3.  f.  4.    Frauds,  Statute  of. 

19 
WiUiam  3. 

8.  &  9.  c.  11.    Costs— 'Assignment 
of  Breaches.  687 

Anne. 

6.  c.  2.    Registry  of  Deeds.    173 
8.  c.  14.  St.  6.  &  7.      Distress  — 

Bent—  611 


9.  e.  10.  f.l6.  "^o^eign  tetters.^ 

Forgery.  Page  6&4 

9.  c.  14.    Gaming.  110 


9.  e.22. 


George  1. 
Black  Act. 


George  2. 
2.  C.26.    Forgery — Receipt  Mo 
4.  c  28.    Distress— Rent  397  to 

474 

6.  c.  80.  f .  40.    Bankrupt         38 

MM.  1.  &  26.    Bankrupt— 
167,  177 

f .  '7.    Bankrupt        244 

I      f .  1.    Bankrupt  666. 663 

to  671 

— f.  14.    Bankrupt       670 

7.  c.  22.     Forgery.       647, 8.  650 
11.  c.  19.  M.  8.     Distress.     96. 110 
———-#.  14.    Use  and  Occupa- 
tion. 312, 13 

17.  c.  5.  f .  5.    Forgery — ^Vagrants. 

650,1 

19.  c.  32.  f.  1.    Bankrupt        166. 

174. 6. 184 

20.  c.  19.  f.  1.    Labourers.       294. 

297.8.9.302,3,4 
24.  c.  44.  t.  6.    Magistrate  — Juris- 
diction. 302 
31.  c42.    Black  Act  319 

George  S. 

13.  C.84.    General  Turnpike  Act 

189 
17.  c.  30.    Forgery.  649 

19.  c.  62.    Manure— Tolls.        189 
22.  c.  46.    Parliament.         260, 1. 
6. 7.  272 
26.  c.  69.    Excise  Permit.  217, 8, 9 

31.  c.  29.    Newfoundland  Jurisdic- 
tion. 244 

32.  c.  34.    Seamen.  662 

32.  c.  46.     Newfoundland.  244 

33.  c.  76.    Newfoundland.         244 
38.  c  5.    Land-t^x.  281 
43.  c.  46.    Costs  —  Malicious  Ar- 
rest           327.  640, 1.  643.  695 
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TITHES. 


TRESPASS. 


4d.c.G5.   Prop«rtyTiix.Pa9e381 

46.  c.  135.    Baoknipt         169.  6. 

173.  6.  7. 184 

47^  c.  n.   Turnpike  Tolls.  187, 8, 9 

48.  c.  76.    Forgery.  646.  7, 8 

49.  c.  27.  Insolf  ent  —  Newfwaidr 
kind.  244»  6.  623. 6. 7.  633 

49.  c.  121.  Bankrupt.  163  to  168. 
176. 177.  626.  601. 
69.  c.  102.  Insolvent  Debtors. — 
231,  2;,  3.  6. 326 
64.  c.  170.  Bastardy  Bond.  -  21 
66,0.184.    Stamps.     211,12,13. 
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SUBPCENA. 

See  Attachment,  1. 
Witness,  2. 

SUPERSEDEAS. 

See  Error,  1. 

TAXES. 
See  Land  Tax,  1.. 

TENANT  IN  COMMON. 
See  Ejectment,  2. 

TITHES. 

1.  In  an  action  for  not  setting  out 
tithes,  where  the  defendant  had 
been  under  a  pecuniary  composi- 
tion with  the  plaintiff:— lfe2rf: 
that  parol  evidence  of  the  de- 
fendant, stating  his  refasal  to 
pay,  and  that  there  was  a  modtu 
m  the  parish,  and  denying  the 
plaintiff's  right  to  take  tithes,  is 
sufficient  to  determine  such  com- 
position, without  any  agreement 
or  notice  for  that  purpose.  Bower 
y.  Major,  E.  69  6?.  3.  216 

2.  The  right  of  a  parson  to  the 
tithes  of  calves  and  lambs  ac- 
crues when  they  are  dropped ; 
but  they  are  not  titheable  until 


'  they  hare  arriYedatspropcra(|e 
to  be  weaned.  Wekk  t.  VjfpUl, 
K69G.9.  Pagem 

TOLLS. 

1.  A  clause  in  a  turnpike  act  ex* 
empted  from  toll  aU  carriages 
employed  in  the  couTeTaDceof 
materials  for  repairing  tbe  roid, 
or  any  of  the  highways,  in  the 
parishes  in  which  any  part  of  tbe 
road  lay :  and  in  a  sBbwqseDt 
part,  exempted  gsnwsUy  c«^ 
riages  emplored  in  conTejing 
implements  of  husbandry  or  map 

.  nure;  in  the  following  clame 
the  trustees  were  empowered  to 
compound  with  persona  who  re- 
sided in  one  parish,  and  occnpied 
lands  in  an  adjoining  parish.  The 
plaintiff 's  waggon  waa  passiDg  on 
the  road,  laden  with  hme,  from 
one  parish  to  another,  for  Jc 
purpose  of  the  cultivation  of  his 
farm,  situate  in  the  latter,  neither 
of  which  were  situate  inanjoi 
those  parishes  throogh  which  tbe 
road  passed  t-lTeW:  that  this 
being  an  exempUon  in  the  fonncr 
clause  in  favour  of  hashandry, 
was  to  be  beneflciaUycoiistraed, 
and  that  it  was  not  restrained  dj 
the  subsequent  one:  and  tliK, 

consequenUy,  the  M^,l^ 
not  liable  to  the  payment  of  to^ 

JfTiekinbotkam  Y.Perkins,  M.^ 

G.3.  ^^ 

TRESPASS. 

See  Costs,  7. 
Trial  at  Bar* 

1.  An  acUon  of  trespass  ^^^ 
claummfregit  is  maintainable  oy 
atenant-'frLyeartoyear,^^^ 
had  became  bankmpt  after 
committing  the  tresp*^*'  *".  q^ 
iote  the  commencement 


.  TROVER. 


VARIANCE. 


797 


sail;  and  the  rigbt  of  sucli  ae- 
tion  does  not  pass  to  the  as- 
signees by  the  assignment,  unless 
they  interfere :  as  the  bankrupt 
may  sue  as  a  trustee  for,  and 
has  a  good  title  against  all  per- 
sons but  them.  Clark  v.  Calvert^ 
17.50  G.  3.  Page  96 

.  An  uncertificated  bankrupt  can* 
not  maintain  an  action  of  tres- 
pass against  subsequent  creditors, 
tor  breaking  open  his  house,  and 
seizing  liis  after-acquired,  pro* 
perty,  although  his  assignees  do 
not  ratify  the  seizure,  and  al- 
though they  were  unknown  to 
the  defendants  until  after  the 
commencement  of  the  action. 
HuU  y.  Pickersgill,  T.69G.3. 

612 

TRIAL  AT  BAR. 

.  In  trespass  for  breaking  and  en- 
tering the  plaintiff's  chase,  and 
killing  his  deer ;  the  Court  will 
Bot  grant  a  trial  at  bar,  although 
the  question  to  be  tried  was  to 
ascertain  the  boundaries  of  the 
chase ;  and  although  ancient  and 
documentary  evidence,  as  well  as 
considerable  living  testimony, 
was  necessary  to  &l  such  boun- 
daries ;'on  the  ground,  that  a  case 
involving  similar  rights  had  been 
lately  brought  by  the  same  plain- 
tiff against  another  defendant,  in 
which  the  latter  had  obtained  a 
verdict,  and  which  the  Court  of 
King's  Bench,  after  argument, , 
had  refused  to  set  aside,  or  grant 
a  new  trial.  Lord  Riven  v.  Pratt, 
r.60G.3.  582 

TROVER. 
See  Bankrupt,  7. 

TRUST  DEED. 
See  ExBCUTiONy  1. 

VOL.  111. 


TRUSTEES. 

See  Execution,  1. 
Power,  i. 
Tolls,  1. 
Trespass,  1. 

TURNPIKE. 
See  Tolls,  1. 

USAGE. 

See  Landlord  and  Tenant,  1. 

USE  AND  OCCUPATION. 

See  Baron  and  Feme,  1. 

VARIANCE. 
See  Practice,  9. 

1.  If  a  bankrupt  be  described  in  a 
commission  as  a  dealer  in  cattle 
only;  evidence  cannot  be  ad- 
duced to  prove  that  he  was  a 
dealer  in  hops.  Hale  v.  Small^ 
H.  50  G.  3.  Page  68 

2.  If  in  a  joint  and  several  note, 
'  payable  by  instalments,  the  day 

on  which  one  of  the  instalments 
becomes  payable,  be  mis-stated  in 
the  declaration,  it  is  a  fatal  va- 
riance ;  and  if  the  defendant  sign 
such  note  as  a  surety  for  the 
other  maker,  the  plaintiff  cannot 
resort  to  the  common  money 
Gonnts.  Welh  v.  Girling,  H,  69 
G.  3.  79 

3.  A  declaration  on  a  bail-bond,  in 
setting  out  the  condition,  stated, 
that  if  the  defendant  should  ap- 
pear to  answer  the  plaintiff, ''  ac- 
cording  to  the  cuitom  of  his  Ma^ 
jestifs  Court  of  Common, Bench 
here,*^  the  obligation  should  be' 
void.  On  the  production  of  the 
bond  the  former  words  were 
omitted.  Held:  that  this  was  no 
variaoce,  as  it  was  only  necessary 

3p 
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WILL. 


witness; 


to  let  out  the  condition  according 
to  its  legal  effect.  Banfelltnpr. 
Steward,  E.  69  G.  3.  Page.  214 
4.  Six  partners  entered  into  two 
bonds  of  submission  to  arbitra- 
tion; in  the  one,  three  gave  a 
joint  and  several  bond  to  the 
oUier  three^  conditioned  for  the 
due  performance  of  the  award, 
and  tne  three  latter  gave  a  similar 
bond  to  the  three  former.  In 
the  recital  of  the  bonds,  the 
differences  were  stated  to  be  de- 
pending between  the  above  boun- 
den  three,  and  the  above  named 
three ;  in  setting  out  the  bond  in 
the  declaration,  the  differences 
were  laid  to  be  depending  be- 
tween the  six  partners  collec- 
tirely.  This  is  no  rariance.  Win 
ter  r.  White,  7. 68  G.  3.  674 

VERDICT. 
See  Practice,  4. 

WARRANT. 

See  Covenant,  2. 
Labourers,  L 

WARRANT  OF  ATTORNEY. 

See  Recovery,  3.  6. 

1.  In  order  to  obtain  leave  to  enter 
up  judgment  on  an  old  warrant 
of  attorney,  the  affidavit  mnst 
state  that  the  defendant  was  alive 
on  a  day  within  the  term  in 
which  the  application  is  made. 
Hamley  v.  Ailaston,  T.  69  G.  8. 

606 
WILL. 

See  Devise. 
Evidence,  3. 

1.  A  fine  levied  by  a  testator  sub- 
sequent to  his  wUl,  operates  as  a 


revocation  of  such  will.    Parker 
V.  Biscoe,  H.  69  G.  3.      Pa^e  24 

2.  A.hy  will,  devised  all  bis  real 
estates,  save  and  except  certais 
copyhold   estates    therein   meiH 
tioned,    in  trust,  for  his   eldest 
son,  with  remainder  to  preserve 
contingent  remainders,  w^ith  re- 
mainder to  the  male  issue  of  his 
son  in  tail  male,  with  remainder 
over;  and  afterwards  made  a  co- 
dicil, whereby,  after  reciting  that 
by  the  death  of  his  brother  he 
had  become  entitled  for  life  to 
certain  estates  mentioned  in  the 
will  of  J.  S.  he  revoked  the  li- 
mitation in  his  will,  so  f»r  as  it 
related  to  his  estates  in  favour  of 
his  son,  and  declared  thai  a  pro- 
vision,  contained  in  his  will  for 
that  purpose,  should  be  extended 
so  as  to  comprehend   the  estates 
limited  by  the  will  of  bis  brother, 
as  well  as  those  limited   by  the 
will  of  J,  S.  and  for  preventing 
the  estates  mentioned  in  bis  will 
from  going  with  those  rmiited  hj 
•  the  will  of  bis  brother,  as  was 
provided   in  his  will,  as  to  the 
estates    limited   by  the   will  of 
J.  S.'-Held:    that  such   codicil 
did  not  amount  to  a  republuation 
of  his  will;  neither  did  it  auiount 
to  a  devise  by  implication,  or  a 
confirmation  of  a  devise  of  lands 
contained  in  his   brother's  will. 
Parker  v.  ^ttcoe,  H.  59  G.  3. 
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WINE. 
See  Excise,  1. 

WITNESS. 

See  Bankrupt,  7. 

X.  The  Court  will  not  grant  an  at- 
tachment against  a  witness  for 
disohedience  to  a  subpoena,  an- 


WITNESS. 
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less  the  aflSdavit  state,  that  he 
^t^ms  daly  called  at  the  trial. 
JUaieolm  v.  Ray,  E.  59  G.  3. 

Page^M 

.  Bat  a  witness  is  liable  to  an  at- 
tachment, if,  after  a  subpoena 
served  on  him,  he  attend  in  Court, 
and  during  the  opening  of  the 
plaintiff's  cause,  thinking  he  is 
Bot  liable  to  prove  a  particular 
fact,  he  leave  the  Court,  and  the 
plaintiff  is  nonsuited  for  want 
of  evidence.  Malcolm  ▼.  Hoy, 
E.  59  Q.  3.  679 

1.  Ib  an  action  of  trover,  brought 


by  the  assignees  of  a  bankrupt 
for  a  riek  of  bark,  and  of  which 
the  bankrupt  was  the  reputed 
owner,  a  witness  may  be  asked, 
what  was  the  reputation  of  the 
neighbourhood  to  whom  the  rick 
belonged  at  the  time  of  the  bank- 
ruptcy, if  it  appear  that  the 
bankrupt  had  eiercised  repeated 
acts  of  ownership  over  it  pre- 
vious to  that  time.  Oliver  r.  Bart-' 
kit,  T.d9G.3.  Page602 

WRIT  OF  RIOHT. 

See  Sheriff,  3. 


END  OF  THE  THIRD  VOLUME. 


S.  anOOKK,  PATKBNOSTBK  ROW,  LONDOBI. 


bios  aba  53M  171 


